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PART  II 


CHAPTER  I. 

TOUCHING  THS  Kl^ra's  BENCH. 

Havino  gone  through  the  several  kinds  of  capital  offenses^  I 
should  now,  according  to  017  first  proposed  niethod,  proceed  to 
the  enumerating  and  considering  of  offenses  that  are  not  capital; 
but  I  shall  reserve  that  for  the  third  part  of  this  tractate. 

1.  Because  the  subject  thereof  is  very  large,  numerous  and 
Tarious^and  would  exhaust  too  much  of  that  time  I  have  or  can 
spend  from  other  employments. 

2.  Because  the  method,  order  and  rules  of  proceeding  in  ca* 
pital  causes,  is  different  from  any  other  course  of  proceeding  in 
other  criminal  causes,  and  hath  an  appropriate  method  of  pro* 
ceeding  by  law  consigned  to  it,  and  therefore  they  are  fittest  to 
be  handled  together. 

And  in  this  business  I  shall  proceed  in  things  as  they  arise  in 
the  order  of  pro^eding  in  capital  causes:  FirH^  I  shall 
take  a  very  brief  account  of  the  courts  and  jurisdictions  []  2  ] 
wherein  they  are  to  be  decided;  and  this  I  shall  not  do 
at  large,  but  so  far  forth  only  as  it  relates  to  proceedings  in  ca- 
pital causes:  and  when  I  have  briefly  passed  over  that,  then, 
teeondlyy  I  shall  proceed  with  the  whole  tract  of  proceeding  in 
criminal  causes,  from  the  first  pursuit  of  the  offender  to  his 
execution;  as,  namely,  arrest,  process,  outlawry,  arraignment, 
pleading,  challenge,  trial,  clergy,  sanctuary,  judgment,  reprieve, 
execution,  ift.  in  the  very  same  order  as  a  course  of  proceeding 
in  capital  causes  lies. 

I.  I  begin  with  the  jurisdictions,  wherein  causes  of  this  nature 
are  handled. 

And  altho  the  court  of  parliament  is  the  highest  court  in  this 

TOL.  u. — 1 
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kingdom,  atid  a  court  wherein  proceedings  capital  have  been 
often  heard  and  determined,  yet  I  shall  decline  that  business, 
1.  Because  the  course  of.proceeding  in  parliamefnt  is  in  a  differ- 
ent, method  and  order,  than  what  is  used  in  other  ordinary 
courts.  2.  B^atise  the  instances  are  many  and  Tarious,  and 
will  take  up  a  volume  to  give  an  account  of  them.  3.  Because 
I  have  elsewhere  gathered  up  some  observations  of  that  kind 
already.  [1] 

"  The  highest  ordinary  court  of  justice  next  to  the  court  of  par- 
liament, is  the  court  of  king's  bench ;  I  sliall  not  at  large  pursue 
the  jurisdiction  of  this  court,  for  it  bath  been  done  to  my  bands 
amply  already.(a) 

But  I  shall  only  consider  it  with  relation  to  capital  proceed- 
ings, namely,  treasons  and  felonies,  and  that  very  briefly;  and 
therein,  1.  Concerning  the. jurisdiction  of  the  court  in  this  par- 
ticular. 2.  Concerning  the  power  of  the  judges  of  this  court 
out  of  court,  in  relation  to  matters  of  crime  or  misdemeanor. 

The  court  of  king's  bench  consists  of  two  kinds  of  jurisdic 
tions,  viz.  the  civil  jurisdiction  or.  the  plea-side^  and  the  criminal 
jurisdiction  or  the  crown-side; 

Till  the  time  of  Edward  II.  the  matters  of  both  kinds 

wer^  lentered  promiscuously  in  the  rolls;  but  then  the 

[33  ^"^  ^ere  discriminated,  and  those  of  the  crdwn-side, 

entitled  Sex,  tho  both  were  filed  up  together  in  ttie  same 

bundles.  -     . 

And  thus  it  continued  very  long,  but  of  later  times  the  records 
of  the  pleas  are  bound  up  by  themselves,  and  the  records  of  the 
pleas  of  the  crown  bound  up  by  themselves,  and  kept  in  the 
cro  wn-ofiSce,  under  the  immediate  custody  of  the  coroner  of  the 
king's  bench^  who  is  also  the  king's  attorney  in  that  court,  and 
clerk  of  the  crown. 

In  cases  driminal,  the  court  of  king's  bench  have  a  different 
kind  of  proceeding  touching  offenses  arising  in  the  same  county 

(•)  Bj  lord  Coke,  A  in9iii,  cttp.  7. 


[1]  The  only  judicial  power  Gonfen^d  on  the  Congnm  of  the  United  8ute«(  ii 
provided  by  tho  third  section  of  Art  1,  of  the  Constitution.  **  The  Senate  shall 
nave  the  sole  power  to  trj  all  impeachments ;  when  tittin^r  for  that  purpose  ther 
•hall  be  on  oath  or  affirmaUon.  When  the  President  of  the  United  Sutes  is  tried, 
the  Chief  Justice  ahall  preside;  and  no  person  shall  be  convicted  witiioot  the  con. 
currence  of  two  thirds  of  the  members  present.**  And  by  the  ninth  section  the 
passage  of  any  bill  of  attainder  is  prohibited. 

Similar  judicial  power  is  provided  for  this  branch  of  their  government  by  most 
of  the  Sti^te  ConstitottMM. 

The  three  constituent  powers  of  government,  judicial,  legislative  and  ezecotivt, 
are  in  nearly  all  the  Conatitutions  of  the  States  ejcpresdy  made  separate. 
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'Virliere  they  sit,  and'  offetises  in  other  couinies,  ftiid  proved  be- 
fore them  by  Certiorari, 

In  the  county  where  the  cotirC  site,  there  is  ■every  term  k  grand 
ifxinesty  who  are  to  priBseht  all  matters. criminat  arising  wir bin 
that  county,  and  then  the  same  court  proceeds  upon  indictment 
so  taken;  or  if  in  the  vacation-time  there  be  any  indictment  of 
felony  before  the  justices  of  the  peace,  atfer  B.t\A  ierminerf  or 
gaol-delivery  there  sitting,  it  may  be  removed  by  Certiorari 
into  the  king's  bench,  and  they  may  proceed  de  die  in  diem^ 
and  there  need  not  be  fifteen  days  between  the  Teste  and  return 
of  the  Venire  facias^  because  the  ofieose  ariseth  in  the  same 
county. 

But  if  an  indictment  of  fek>ny  be  removed  out  of  another 
county  than  where  the  king's  bench  sits,  and  the  prisoner  cbmes 
in  either  gratia  or  by  Habeas  Corpus,  or  process,  there  must  be 
fifteen  days  between  the  Tiste  und  the  return  of  the 'Venire 
facias.  9  Co.  Bep.  118.  b,  lord  Sanchar's  ek^.         - 

At  common  law,  if  a  record  of  an  indictment^  or  other  thing 
come  into  the  court  t)efore  the  filing  thereof,  the  court  may  re- 
maud  it;  for  'till  it  be  filed  it  is  no  record  of  the  court;  but  if  it 
be  once  filed,  it  is  not  to  be  renianded. 

But  if  the  issue  be  joined,  the  transcript  may  be  sent  down  to 
be  tried  by  Nisi  prius;  but  the  original  record  remains  in  the 
king's  bench.  5  Metrtias,  B.Coron.  231. 

But  by  the  statute  of  6  H.  8.  cap.  6.  in  cases  of  indictments 
of  murder,  or  other  felony  removed  into  that  coQrt,  the  cdurt 
may  remand  the  indictments,  and  the  bodies  of  the  prisoners  to 
the  justices  of  the  peace,  gaol-delivery,  and  other  jus- 
tices, where  the  felony  Was  committed,  commanding  [  4  ] 
them  to  proceed  thereupon,  as  if  the  prisoner  or  indict- 
ment had  never  been  removed. 

The  court  of  king's  bench  is  in  the  county  where  it  sits,  a 
court  in  eyre  and  more,  21  •Sssiz,  1.  and  also  the  sovereign 
court  of^ol-delivery  and  oyer  and  terminer^  9  Co.  Rep.  118. 
a.  lord  Sanchar^s  case. 

And  ther^ore  when  the  court  of  kjng's  bench  comes  int6  any 
county,  there  can  be  no  session  of  the  commissiofi  of  gaoI-de«- 
li?ery,  or  oyer  and  terminer,  or  peace  during  the  term-time, 
while  the  court  sits;  it  doth  not  determine  the  commission,  but 
suspends  their  session  during  the  term ;  for  in  the  vacation-time, 
they  may  proceed  again  upon  their  former  commission,  and  so 
it  is  not  like  a  new  commission,  which  after  publication  super- 
cedes the  former,  de  quo  if\fra,  lord  Sanchar*s  case,  ubi  supra. 

But  if  an  indictment  be  found  before,  commissioners  of  oyer 
and  terminer  in  the  vacation-time  in  the  county  where  the 
king's  bench  sits,  or  in  any  other  county  in  term  or  vacation. 
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there  may  issue  a  speeial  ecxinmiflsion  to  determine  that  indicts 
ment)  with  a  writ  to  the^former  comniissiotiers  to  deliver  it  to 
the  new  coEBmiseioQers}  and  theser  special  commissioners  may 
sit  in  the  term-time  in  tt^e  county  where  the  king's  bench  sits; 
but  then  the  king's  beneh  mo^t  adjourn  during  that  session  of 
this, special  commission:  ruled  in  Sir  fVal/er  Rawleigh^s  cusey 
M.  i  Jae.  Co.  P.  C.  dap,  2.  p.  27.'  Dyer  ^!^S.  k  FJauui,  Com. 
390.  earl  of  Leicester' s.c^sey  wherein  is  the  whole  order  of  such 
commission.  4  Co.  Insiit  p>  18. 

The  court  of  kipg's  beqch  is  the  sovereign  court  of  oyer  and 
terminer,  (herefore^  tho  some  acts  limit  proceedings  in  somQ 
criminal  causes  to  the  justices  of  oyer  and  terminer^  yet  th^ 
Icing's  bench  may  proceed  upon  thefki^;  but. justices  of  peace 
cannot,  as  upon  5  Eliz.  cap.  14.  for  forgery,  d  H.  6.  cap.  12, 
stealing  records,  ^c. 

.  If  a  person  attaioted  in  the  country  i>e  removed  by  HabeM 
Corpus,  and  the  record  removed  also  by  Certiorari,  this  court 
may  award  execution.    M,  5  Cutr.  1.  B.  /f.  CaareVca6e.(6) 

This  court  i?  ^Iso  the  sovereign  coroner  of  Engiandf 
[   5   5  smd  therefore  may  take  appeals  of  death^^c.  by  bilL 
4  Co.  Inst.  p.  73.  '  . 

Where  judgment  of  de^ath  is  given  in  the  kipg's  bench,  the 
ezeoution  is  to  be  made  by  the  marshal  of  the  courts  for  the 
prisoner  is  supposed  to  beiin  eustodid  mftresoalli;  and  (be  entry 
is  always^  Et  prmeeptum  est  mafescallo,  ^-c;  guod /aciat  exe^ 
cutionetn  pericula  incumbents ;  quod  vide  Co.  Entries  in  title 
Indictment,  per  totumj  but  there  may  be  a  mandate  to  the 
sheriff  of  the  county  wherein  execution  is  to  be  made>  to  be 
assisting;  and  thus  it  was  done  in  fl.  24  Car.  2.  in  the  case  of 
Brown,  who  had  ja<}gment  of  death  in  the  king's  bench  for  a 
felony  committed  in  Middlesex^  and.  executed  by  the  marshal 
in  iS'urrfy,  because  the  prison  was  there;  but  he  might  have 
done  it  in'  Middlesex,  for  he  is  a  minister  of  the -king's  bench  in 
each  county;  atod  so  it  niight  be,  tho  the  felony  had  been  done 
in  any  foreign  county  removed  by  Certiorari\c) 

By  the  statute  of  33  H.  8.  dip.  1%..  felonies,  S^o.  within  the 
king's  palace  are,  made  triable  before  the  lord  steward,  and  a 
special  order  of  trial  directed  by  that  statute,  namely,  by  the 
king's  servants  in  his  chequer-roil;  yet  for  a  felony  within  the 
king's  palace,  if  the  king!s  bench  be  sitting  in  the  same, county, 
the  proceeding  naay  be  ia  the  king's  bench;  for  the  statute  of 
33  H.  8.  being  in  the  afl|nnative  is  not  exclusive  of  the  king's 
bench  for  felonies  that  were  before  that,  10  Co.  Sep.  73.  6. 
But  indeed  where  a  felony  is  de  novo  created,  and  with  it  a  new 

(6)  Cro.  Car.  176. 

(e)  Thiu  it  WM  done  in  AUka^g  CMe,  before  menliond,  Pmri  h  f,  464.  ^ 
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special  form  of  proceeding,  as  by  the.fllatnte  of  S  H  7.  cap.  14. 
for  conspiring  the  death  of  the  king,  Src»  it  is  not  triable  in  the 
king's  bench,  nor  in  any  other  form  than  is  limited  by  that  act 
Af.  20  JitC'  B.  S.  Casiie*9case.(d)  ■  '  • 

Now  concerning. the  justices  of  the  king's  bench. 
•  They  ard  in!  their  persons  conservators  6(  the  peace  through- 
out England  withoot  any  other  commission;  and  any  of  them 
may  issue  out  their  warrants  for  apprehending  of  a 
malefactor,  or  for  surety  of  the  peace  in  any  county  of  []  6  ] 
England^  namely,^tq  apprehend  and  bring  him  before 
a  justice  of  peace  in  the  county  where  be  is  apprehended ;  and 
thi^  warrant  is  directed  under  their  hand  and  seal  to  sheriffs^ 
constables,  and  other  officers.  E2acb  judge  of  theft  court  hath  a 
tipstaff  attending  him,  being  a  deputy  to  the  marshal  forth^ 
execution  of  hisoffice  in  thsit  special  service;  and  the  chief  justice 
or  any  one  of  the  other  judges  of  that  court,  may  by  the  cus« 
torn  of  thai  court,  ore  /e/iti^^conlmand  the  tipstaff  to  apprehend 
any  person  for  matters  of  inisdemeanors  relating  to  the  court, 
or  other  raiisdemeanors,  and  bring  htm  before  him,  and  such 
arrest  is  justifiable  without  auy  other  jurarraul,  and  without 
shewing  the  cause.  7.  11  Car.  B.  R.  i  Bol.  Abr.  p.' 55%. 
Throgmorlon  and  JilUn. 

The  chief  justice  of  the  king'abehch  is  not  that  Jualicitirtu9 
^nglise  which  was  antiently  in  use;  for  that  Jusiiciarius 
^ngKm  had,  tn  effect,  all  the  jurisdiction  4[)oth  civil  and  crimi- 
nal, that  is  in  the  king's  bench,  cbaneery,  common  pleas,  and 
exchequer,  and  might  and  did  sit  in  any  of  those  courts  as  the 
chief  judge  of  them,  as  appears  by  many  ei^ident  instance^. 

But  the  chi6f  justice  of  thie  king's  bench  hath  in  -the  court  of 
king's  beuchi  as  cue  of  the  judges^  thereof,  that  part  of  the  juris- 
dietioQ  of  the  Ju9ticiariu9  Jlnglimy  which  concerns  criminal 
causes,  and  the  inspection  and  reformation  of  the  judgments  of 
other  courts. 

It  is  true  he  is,  frequently  caHed  chief  justice  of  England^ 
becalise  he  presides  in  that  court  where  the  Justiciaries  Jinglim 
did  most  frequently  and  naturally  sit  as  the  king's  deputy  in 
administmien  of  justice;  but  it  is  a  inisconclusion  that  there- 
fore he  is  thai  Magnn9  Juatieiarhu  •tfn^/te,  which  was  ia 
use  before  the  time  of  H^nry  III.     ' 

He  ie  created  by  writ /and  always  was;  but  the  Jnatieiariua 
•Snglim  hy  p^tenU 

{i)  Cr^  Jat.  463. 
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CHAPTER  II. 

CONCJI^HnrO  THS  covets  BBFOBB  the   lord  high  8TBWABD, 
AJSD  THB   ST^WA^D  07  HIS  MAJJ^STT^S  HOUSHOLD. 

•  .        •      ■         •  •       .'  ■    :  '    • 

ToiitBiira  the  former  of  tbeae^it  is  iosticuted  fot  the  trial  of 
peers  of  the  realin:  more  cannot  be  said  tooching  it,  than  is 
already  said  by  my  lord  Ceke^  4  InsL  cap,  4:  Co.  P.  C.  cap.  2. 
p.  2St  ^  segueniiht^Sf^Lnd-  because  it  doth  not  concern  Ihe  asoal 
sind  common  proceedings  agahist  common  persons^  I  sbalir  die^ 
miss  It.  / 

Touching  the  secondj  naodely,  the  proceeding  before  the  lord 
steward  of  the  hoqshold,  ^c.  for  treasons,  and  nourdep^  tmd 
manslaughter,  and  larciny  done  within  the  king's  palace. 

This  court  is  eslablisbed^  andihe  meihckl  of  proceeding  there-* 
in  punctually  delivered  by  the  statute  of  33  H.8.  cap,  I2.:which 
will  not  n^ed  much  explanation^  only  these  things  are  consider-* 
able  therein.^ 

1.  As  to  their  power  of  hearing  and  determiqing  treasons  in 
that  court,'  it  seems  te  "he  wholly  abrogated  and  repealed  by  the 
statute  of  1  4*  «  P.  ^M.  capi  10. 
.  2i  Whereas  by  that  9ct,  clergy  is  taken  away  in  cases  of 
manslaughter,  felonious  stealing  of  goods  in.  the  king's  house  .of 
the  value  of  twelve^peo<^;  it  seems  to  me  clergy  is  restored  ia 
these  casear  by  the  act  of  1  E.  6;  cap.  12l  tfao  the  party  be  con-* 
Tict  according  to  the  statute  of  S3  £r.  8. 

8*  Whereas  breaking  of  the  king's  house  with  intent  to  steals 
is  made  felony  by  that  statute  without. benefit  of  dei^y,  thai 
breaking  ofthieking'^  house  is  become  no  felony  by. the  statute 
of  1  £.  6.  cfip.  12.  and  1  Mar.  carp.  1.  the  he  be  arraigned  b»* 
fore  the  steward  of  the  ilfar^Aa/fea  aeoording  to  that  acu 

4.  The  offense'  of  felonious  stealing  of  the  king's 
[  8  ]  goods  of  the  value  of  twelve^penoe,  or  breaking  the 
ktng'a  house  to  steal  the  goods,  is  limited  by  that  act 
to  be  tried  before  the  steward  of  the  Atarshalsea,  and  others^ 
associated  to  him  by  the  statnte,btit  not  before  the  lord  steward, 
or  treasurer,  or  comptroller  of  the  houshold,  as  manslaughter 
or  murder  is  directed  to  be  tried  or  determined  by  that  jstatute, 
nor  by  the  king's  servants 

5.  It  seems  to  me,  that  by  the  direction  of  that  act  the  pro- 
ceeding of  the  lord  steward,  or  steward  of  the  Marshabea^  is  to 
be  by  a  session  within  the  king's  house  br  palace  where  the 
felony  is  committed;  and  that  statute  limits  the  precinct  of  ttie 
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king's  palace  for -that  purpose,  War.  within  afiy  ediices,  places, 
CQUcts,  gardODSy  orchards,  prtvy-walks,  tUt*]rards,  wood-yards, 
teoBis-plays,  coQk^fights,  bowling  alleys,  near  adjoiniog  (o,  any 
of  .the  houses  afpresaid,  and  being  part  of  the  same,  or  within 
SOO  foot  of  the  st^dard  of  any  outward  gate,  or  gates  of  any 
of  the  houses  above  rehearsed,.ooaimooly  used  for  any  passage 
oat  of,  or  from  any  of  the  houses  above  rehearsed,  r/ 

And  therefore  if  it  is  considerable,  whether  as  to  this  pur« 
pose,  viz,  for  trial  of  felonies  within  the  king^s  palace,  the  extent 
of  the  king's  palace  of  Whitehall  limited,  or  rather  extended 
by  the  act  of  28  H.  8.  tap.  19.  be  not  restrained ;  for.  by  that 
atatute  that-new  palace^  of  Whitehall^  the  old  palace  of  fFesl' 
minuter,  St  Jam/ts^a  park,  and  the  street  leading  froin  Charing'^ 
Cros9  to  the  sanctuary-gate  of  fF^i minster ySLud  all  the  boused 
and  buildings  on  both  jsidc^s  of  the  street  from  the  Cro^^- to 
9Vesiminsier*hally  and  between  the  water  of  Thames  on  the 
east  and  the  park-wall  on  th^  west,  and  all  the  soil  of  the  old- 
palace  are  made  parcel  of  the  new  palace* 

Upon  this  doubt  I  did  advise,  that  the  lord  steward  upon  a 
late  occasion  upon  Ibis  act  should  not  sit  in  fVestminater-hallj 
but  in  Whitehall,  according  to.  the  restrictioii  of  the  statute  of 
38  H.  8.  which  was  after  the  statute  of  >28  Hi  8.  aqd  seems  as 
to  this  purpose  to  restrain  it ;  bi^t  this  advice  was  not  followed, 
forhe.satin  A^e^/imn^/er-Aa//, 

Altho  this  act  erects  a  new,  kind  of  jurisdiction,  and 

that  without  any  commission,  yet  it. being  an  act  in  [    9    3 

the  affirmative,  it  doth  not 'exclude  the  jurisdiction  of 

the  king's  bench,  nor  of  comnvssioners  of  ay«r.and  terminer  to- 

hear  atHt  determine  these  oflfepses,  .tho  committed^  in  the.  kiug'iS 

ptilace,.  especially  that  commission^^of  ojfer  and  terminer ,  which 

hath  been  usuail]!^  granted  to-  determine  felonies  and  treasons 

vrithin  the  verge,  and  particularly  withiu  the  king's  palaces  j 

and  therefore,  tbo  this  act  of  SS  H*  8.  cap.  IS.  hath  been,  long 

since  made,  siid  is  a  commission  of  itself  to  the  lord  steward, 

and  in  his  absence  to  the  treasurer  and  comptroller  of  the  hous- 

hold,  yet  till. this  year  I  never  knew  nor  heard  of  any  session 

upon  this  statute:  but  the  whole  business  of  this  nature  was 

transacted  in  the  king'js  bench,  or  by  that  antient  and  special 

commission  olayer  and  terminer  for  ojSenises  within  the  verge, 

vbich  cominouly  also  bad  rn-  it  a  commission  of  gaol-delivery, 

and  was  i|sually  directed .  to  the  lord  steward,  lord  chancellor, 

treasurer,  justices,  4*c.  whereof  \ire  may  see  the  precedent, 

4  Co.  Rep.Hotorqf^t^9esk9e,(a)  the  record  whereof  is  at  large, 

New  Entriee^/oL  64.(A)  in^aa  appeal,  where  it  appears  by  the. 

C«)4C«.4&&.  (6)  This  is  Gd.  BMHm.  53. 6. 
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indictmeDt,  thac  the  manslaughter  yrHseomasktjdi 'in/ha  kospU 
tiutrk  domini  regis^  de  Hdmpi'on-Couriy  yet  the  inquisition  wad 
foAnd  by  the  doroner,  and  the  party  tried  before  the  commie- 
Mpners  of  oyer  a^d  ierminer  »xiA.  gaK^lndelivery  for  the  verge^ 
afid  not  before  the  lord  steward,  by  force  of  the  act  trf"  33  jEZI  a. 
aod  adj^udged  good.    ,         .  v 

And  there  it  is.iaUo  resolved.  4  Cq.  Sip.  Wroi^s.csLse{c)  and 
Swi/t^s  caaByid)  that  as  tl^e  commissioners  of  gaol-delivery  and 
oyer  atid  terminer  for  the  iierge,  have  power  toliear  ancl-  aeter-* 
mine  felonies  done  in  the  Ring's  palace^  so  the  king's  bench  or 
general  commissioners  of  oyer  and  terminer  or  gaol-delivery^ 
aod  justices  of  peace  for  the  county,  have  power  to  hear  aini 
determine  any.  felon]^  committed  within  the  Verge/  so  that  they 
have  all. a  concurrent  jurisdiction^  namely,  the  lord 
|[.  IQ  ]  steward,  cocnmissioners  oi  oyer  and  terminer  and 
gaol-delivery  for  the  verge,  commissioBers  of  oyer  and 
terminer^  gaol^lelivery  and  peace  for^he.  county  at  large,  tho. 
th«  offense  were  committed  in  the  king.^  pe^laoe» 


<5HAPITER  III. 

TOUCHING  SPSCIAL  COHMISSIONS  OV  OTEH  AN]>  TERMINER,  AITI^ 

THBIR  KniBS.AND  POWER. 

CoMinssiONs  lof  oyer  and  terminer  are  of  two  lands,  special,  or 
general  for.  a  whole  county. 

Special  -commissions  are  of  several  kinds.  1*.  Commissions 
of  oyer  and  terminer  for  the  verge.  0;  For  crimes  done  lipon 
tbs  sea  by  the  statute  of  28  'H.  8.  cap.  15.  S»  Commissions  for 
particular  places,  that  are  not  counties.  4.  Commissions  to  hear 
and  determine  particular  facts.  5.  Commissions  t6  hear  or  en« 
quire,  and  not  determine.  6.  Commissiobs  to  determine,  and 
not  enquire.  .    *  ^ 

I.  Touching  commissions  of  oyer  and  terminer  for  the  velrge, 
vix,  withinr  twelve  miles  of  the  kind's  court  somewhat  bath 
been  before  said  f  I  shall  add  fitrther,  .         . 

1.  That  by  virtue  of  that  commission  they  have  power  to  in- 
quire and  determine  felonies  and  nmrders  done  within  the  kitig's 
bouse.  8.  And  these  they  are  to  proceed  upon,  not  according 
to  the  direction  given. (d  the  lord  steward,  tnr.  by  the  king's 
yeomen  officers,  tho  there  is  a  grand  inquest  of  them  also;  but 
by  the  good  oaen  of  the  county,  wherein  the  offense  was  com^ 
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loitted^  whether  it  be  €6011111  tied  in  thb  jpalacS,  or  e]$ewfaere 
within  die  verge.  3^  The  the  comoiission  extend  into  several 
cofinties;^  namely )' any  that  are  withia  twelve  mile&of  the  tenet 
of  the  king's  hall,  yet  ihey  are  to  hold  their  sessions  in 
any  OQunty  within  tbevefge/and  a  precept  issues  to  [  11  1 
theknight  marshal  to  inapanel  a  grand  inq^iest  out  of  ^  • 
every  coanty  within  the  verge,*  of  the  men  of  those  eotinties  to 
appear  where  they  sit,  and  there  to  inquire  and  try  the  offenses 
committed  in  that  county.  4.  That  they  can  only  proceed  iipon 
indictments  taken  before  themselves,  and  therefore  cannot  pro«* 
ceed  upon  a  coroner's,  inqt^est;  and  to  remedy  that  inconve- 
nience, they  have- always,  or  at  least  shpuld  have  in  the  same 
commission,  a  commission  of  gaol-delivery;  and  by  virtue  of 
thatpart  of  their  commission  they  may  proceed  upon  the  coro- 
ner's inquest;  vide  Coi  Entries  54.  in  Holcro/t^seas^.  5;.  It 
seems  to  me,  tiiat  if  a  special  commission  for  the  verge  issue^ 
which  possibly  may  extend  to  MiddUaex^  Surry y  and  Hertford^ 
if  a  general  commission  of  eyer  and  iertniner  in  the  conqty  of 
Middlesex  issue  after  ihaiy  with  notice  to  the  commissioners  for 
the  verge,  it  determines  their  conimission  ofoyer  and  terminer 
as  to  Middlesex  J  but  not  as  to.  the  other  counties;  and  so  for  a 
general  commission  of -gaol-deli  very;  for  this  is  not  aided  by 
the  statute  of  2  4*  3  P.  4*  M.  cap.  10.  for  that  preserves  only 
the  commissions  granted  to  cities  and  boroiighsr  6.  And  I  con* 
verso  J  if  a  ^general  commission  of  oyer  and  /^^^man^r,  or:  gaol 
delivery  for  the  county  issue,  and  then  afteiwiards  a  like  com- 
mission i^ue  for  4he  verge,  notice  thereof,  or  session  by  the 
eommission/or^he  verge  determines  the  general  eommission  ae 
to  80  much  of  the  county,  as  is  within  the  preeinct  of  the  verge; 
see  the  whole  procedure^  Cokeys  Entries  p.  54,  55. 

Tho  commissiohs  for  the  verge  have  often  .issued,  I  do  not 
remember  any  session  since  about  8  C^n  1.  for  the  businesses 
that  fall  within  their  ec^nisance,  are  as  well  and  effectually 
dispatched  in  the  king's  beneh^or  by  general  cor^mission  of 
gaoi-delivery,  hind  oyer  and  terminer  in  the  several  counties  at 
large;  quod  vide  10  Oo,  Sep.  Yd*  b.  the  case  of  the  Marshalsea^ 
4  Co.  Rep.  Wrott  wad  Wigg^s  ease,  and  HolcrqfVst9i9%  there 
cited;  only  indeed  the  cproner  of  the  verge  is  a  niecessary  officer; 
de  quopostea. 

fiat  the  original  power  of  the  steward  and  marshal  touchin]g 
felonies  within  ihe  verge,  tho  I  know  nothing  that 
bath  expresly  taken  it  awayiyet  by  ^/^u^er  is  in  efiect  {]  12  ] 
vanished,  and  that  jurisdiction  is  wholy  exerciaed  by 
(his  special  commission  of  oyer  and  terminer^  or  in  the  king's 
bench,  or  general  justices  of  oyer  and  terminer  or  gaol-delivery 
at  large,  who  have  jurisdiction  of  suchielooieSi  tho  committed 
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withisi  tha  yexf^\  vide  Cake  super  etaiiit.  tSrJieulieupet  Gar^ 
t  as  J  cap.  3  4r  10  Co,  Rep,  le  ease  de  ASarshalsea, 

II.  The  second  kind  of  special  cotaormission  of  ojferwnA  ier^ 
miner,  is,  thet  which  i^  founded  upon  the  statute  of  28  H.  8. 
cap,  l5.,for  offenses  upon  the  tea,  or  in  great  rirers  below  the 
bridges.         _       ^  .         ^    , 

ishall  not  enter  into  a  large  description  of  the  admiral's  jurist 
diction,  but  only  «et  down  briefly  some  observations  in  relation 
to  capital  ofienses,  bediuse  I  have  elsewhere  mote  at  large  ex** 
amined  it. 

As  to  criniijia]  cause's,  that  are  capital^  as  treasons,  fblonies^ 
4*^;  there  is.a  threefold 'jurisdiction  relative  to  the  admiral  and 
court  of  admiralty. 

1.  Its  primitive  and  original  jnnsdiction,  and  this  was  of  trek- 
son^,  felonies,  or  piracies  done  upon  the  high  sea,!  which  was 
sometimes  held  before  the  admiral^  or  his  lieutenant. as  such 
without  relation  to  liny  other  commission;  arid  sometimes  by 
n>ecial  commission  tinder  the  great  seal>  even  whether  there 
was  ati  admiral  in  being  or  not. 

The  rule  of  their  proceeding  was  secundum  legem  mafiii* 
I9iam,,their  trial  by  proofi;  and  therefore,  though  they  did.pro- 
eeed  oftentimes  to  sentence  of  death,  and  executed  it,  yet  in- as 
much  as  the  pi^oceeding  was  according  to  the  course  of  Uie  civil 
and  marine  laws,  and. not  according  to  this  common  law^  it 
worked  ho  corruption  of  Uoodl 

Tho  their  jurisdictibn  waaof' things  done  upon  the  high  sea^ 
yet  they  might  hold  their  session  in  any  ptatce  upon  land. 

And  alth6  at  this  day  it  is  comnibniy  received,  that  the  Courts 
of  the  common  latv  have  no^^risdiction  of  felonies  committed 
upon  the  high  sea,  yet  most  certainly  the  king's  bench 'had 
usually  cognizance  of  felonies  ^d  treasdDs  done  upon  the  nar- 
row seas,  tho  out  of  the  bodies  of  counties,  and  it  was 
£  13  ]  presented  and  tried  by  m^n  of  the  adjacent  coimties. 
T.  IB  B.2.  Rot,  18.  Rex.  OhucSr  Somers\  M.  96  B. 
3.  Rot.  51.  Norfolk.  T,  34  B.  X.  coram:  Rege.  RoM,  94.  Nor^ 
folks  T.  8  JBr  2.  ilndem  Rot^  111.  M.  18  £.  9.  Rat.  15.  M. 
19  E.  %.  Rat.  17.  Sex,  T,  M  S.  3.  Rot,  f^  Line,  M<21  E.  »• 
Rot.  29.  Rex.{a)  8  iS/d,  Coron,  399.  40  Assiz.  25.   So  that  the 

(a)  The  cum  roferred  to  here-ltylord  lfs/«,  u  prooA  ofibe  anti^t  jwrM^ction 
of  the  king*!  beach  iii  offenses  4one  upon  the  eeae,  were  as  ibUow»  ^ 

*  ■  Trin.  18  JSl  2.  Rot.  18  lUx,  Several  persons  of  BnKot , had  b^n  indicted  before 
the  admiral  of  the  king's  flota,  *^  per  inquisitiooem  de  inandato  regis  indejactam^ 
per  sacramentnm  niariiiatiorura,qQdd  vi  6b  4fniis«  6l  felonies  depnedatiffuerant 
iiavein  de.  Plaeentia  in-  alto  mari,  inter  1a  Rao.  saocti  J^rliaii  &.  Qdytrn%  d9 
bonis  Sl  merciinoniis,  dec.**  The  indictment  was  returned  into  chancery,  aAd  a 
writ  issued  to  the  sheriff  of  QUmct^trtikxro  to  attach  the  taid  persons,  and  bring 
them  coram  ooifto  and  the  maytur  oiBrisioi  4r  mm^  ptortlA^  to  do  j\i»tioe  to  Um 


HISTORIA  PLACITO&im  CORONJS»  14 

> 

court  of  king's  bench. had  certainly  a  concurrent  jnrisdictioii' 
with  the  adtxtiralty, in  casesof  fc»lon1es done  upon  the  tiarrow^ 
seas  or  coast,  though  it  WQre  high  seas,  because  within  the 
king's  realm  of  England^, 

merehante,  *^Baper  reoap^r^tiona  ^bmioram  secundam  legem  nnvcatoriam^.^ 
nibilomiDUs  malelactor^s,  praedictoB  in  prisons  latvo  cosiodifi  faoere,**  till  Uiej 
•hcNiki  be  deliycred  by  cooraeof  law.  The  sheriff  negle^tin^  to  execute  effectually 
iriial  was  ilijoined  him.  by  the  aaid  writ,  a  aeeond  writ  was  directed  to  the  mayo# 
•f  Brutd^  **  QuOd  pretnissa  omnia  A^  singula  diligenter  &..efl$cactltf^  Iheeret,  ^lc** 
Afterwards  j»roee99tt9  totiu$  negolii  pr^ieii  was  brougbt  coram  rege^  by  which,  it 
tppeara,  thai  one  CUmvU  Turtle  had  been  impleaded  before,  the  said  mayor,  by- 
the  master  of  the  ship,  &c.  **Qu6J  habuit  ad  [lartem  sdam  de  bonis  deprt^datis  a4 
Taltotiam  35.  injostd,  &c  fit  ho&parati  sudt  Terifieate  per  meroatores  ib  marin 
narios  yiUiB  prfEdlctss."  TurUe,  pleaded  not  guilty,  and  wsa  acquitted  by  a  jury, 
•f  merchants  and  mariners;  the  which  jury  ex  ifficid  again  indiated  U^  9ame  per« 
sons,  who  had  befbr6  been  indicted  **  coram  admirallq  flots,  qu4)d  navem  pr»die- 
tam  de  bonis,  &c  ielonicd  deprttdarunt,**  and  thereupon  a  capiat  issued  to  th« 
•heriff  to  bring  thdra  coram  Rege  ubietinque^  4pe.  to  answer  for  the  said  crim^  &c. 

BEek,  26  £.  dyAol*  51.. iit  dorjio,  coram  fttgc,  Norfolft^  John  Sehndtre  im: 
pleaded  several  persons  <fe /ila^ito  transirresstdnls  jier  bUlam,  fqr  Entering  his  ship 
Mttper  caotenim  marU  de  NorthMenn*,  beating  and  wounding  him,  and  plnndering 
the  ship,  911am  fn  man  pr^MUeta  reHquerujU  in  deoporMam^  par  ^od  irovis  prm^ 
dSeia  periit  omnnio;  and  iocover*d  360  iaarks  againsi  them,  for  the  damages  sus- 
tained thereby. 

Drin.  34  ^.  ].  J?ol.  34.  eonim  Jtegs.  Norfolk*  Several  merchants  of  LtncoZn  put 
on  board  a  ship  Wool  add  other  commodities  fbr  Brabant,  to  the  value  of  89 62.  lOlt. 
The  ship  in  its  passage  wav  entered  in  a  hostile  mamiei;  hi  the  port  bf  Gtrfid,  in 
JBMlandf  and  plundered  by  the  subjects  of  the  earl  ofHainault:  satisfliction  had 
been  demanded  of  the  earl  for  thisdep^dation  io  vain ;  and  thereupon,  at  the  suit 
of  the  said' merchants  of  lAwcoln,  a  writ  was  directed  to  Oie  bailiffii  of  Lynil  to 
wfno  omiiim  &siim,  4^e.  of  the  merehants^of  Atnautt,  and.  keep  theni  tiH  the  Lin* 
edn-  DMiehants  had  reoeived  satis(action,  or  till  &rther  order  sho«]d  be  'takeii 
therein.  To  this  writ  th<;  bailiffs  returned,  that  the  JBdinauU  m^rehants  had 
#«ti«  bona  ivfra  ballivam  nam:  Upon  this  a  Lincoln  merchant  came  into  chan- 
Mry,  and  alledged,  that  seisure  had  been  mad^  of  gpods  to  the  value  of  312.  17t. 
by  the  said  biyUiffs,  whioh  they  had  redelivered  to  the  ItainauU  merchants  with* 
oqt  warrant,  and  thereupon  a  second  writ  issued  to  the  s^ id  bailifi,  ordering  them 
to  pay  itmUoti  the  said  31^  17«.  to  the  lAneoln  Merchants  in  part  of  their  Foes,  or 
eise  to  appear  coram  Rege  in  octabie  THn.  ubieun^e,  ^  nUeritn  to  seise  emnim 
bmot  Sfe.  of  the  iftmwitti  merehants,  as  before.  It  appears  afterwards,  JficA. 
15  E-  2.  RoL  142.  coram  Rege^  thai  tho  said  earl  «f  HainduU  \i\  the  parliament, 
«mM4  E.  3.  aokoowlodged  mmself  p«r  nunciof  •tf«t,to  be  indebted  to  the  lAnceln 
merchants  in  the  sum  of  954/.  on  account  of  this  depredation;  702. 4yf  which  was 
allotted  to  Wa2lsr  U  JCm  one  t»f  them,  ih  satisfaction  for  his  loss}  «lid  at  his  suit 
»  writ  was  direeted  to  the  sher^,  ffind  htarifaelertt  70  2«^as  de  kfwa,  ^.  of  tho 
JlBnwii2<  merchants,  arrested  by  consent  of  the  said  earl  of  HainaitU  at  Yarmouth^ 
and  bring  the  money  into  ohanceryi  aif  fBtii«y«ii»«m2tiiH  pr^dieta  WaHero  le  Ken: 
by  virtue  of  which  several  sums  of  money  were  paid  to  him.  In  parte  detiiH 

Tfin.  8  JS.  2.  111.  in'deina.  ewam  Rege,'  Kane\  A  mandate  issnes  to  the  oon- 
■table  aflhmeri  and  warden  of  the  cinque-ports,  to  take  into  custody  several  per* 
sons,  ibr  eatertng  a  ship  from  F^andere  m  Sf  nrmts,  laden  witb  cloth  and  other 
goods,  bekmging  fo  eertain  ffteroliants  of  ^«s,  '■qnos  pannos  abduzerubt,  db  mer* 
eator^  Hgavernnt, itimprisonaveron^  Ibe.  ita,qn6d  ^abeat.eos  coram  rege  ad 
wapondendnm  prsfatis  mercatoribus  super  pr«missis,  &«.'* 

ifieh,  18  E.X  Rot  S5.  tn'ilsrsb.  coram  Rege,  Lincoln*,'  The  mayor  and.  eom« 
BMniltyof  Oryme^  trnplended  seforel  pe^aons  ^pro  flirenndis  dt  diaoarcondia 
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And  as  it  Was 'tfius  in  the  Itfng's  bench,  so  itt  this  case 
special  corainiissions  t<>  hear  and  detertbiine  offenses  upon  th^ 
eoast^  secundum  legem  fy  consuetudinem  regni  JlngliXf  did 
often  issue. 

But  indeed  a  gipneral  commission  of  oyer  and  ferminer'ot 
fefonies  infra  cofnitatemi  Ijrc.  did  not  extend io  tnisdemeanors 
updn  the  sea-coast,  unless  in  thdse  creeks,  and  rivers  and  arms 
of  the  sea,  that  were  within  thef  body  6f  the  county. 

So  that  etren  hi  these  cases  of  felonies  or  treason$  committed 

navibiii  afrad  VUhm  de  &/e,  infra,  quataor  leaoas  villn  <{e  ^O^ryiiMfAy,**  wherein^ 
the  said  corporation  was  endamaged,  and  loat'tlie  custom  due  to  them  on  all  gooJs 
and  merchandise,  **  carcata,  sea  discarcata,  infta  qninque  leooas  villflB  de  GtymtB" 
by^  in  auxiUum  firmie  Bni§  de  rege,"  and  a  precept  issues  to  the  sheriff  to  attach, 
ainid  bring  them  coram  /?«^e,  to  answer  for  the  said  offenseCr 

AftcA.  13  E.  %Rat.  17.  Rem.  The  king  signiBes  by  writ  to  the  jiisaoes  of  hir 
bench,  tl^at  precepts  had  ikiaed  to  several. sheriffs  to  attach  certain  persons,  ''-(^ikk 
rum  nomina  sub  p6de  sigilli  sui  eis  misit,  qui  durante  sufferentia  inter-  subditos 
regis  Anglim^  &,  oomltis  Flandrite^  quandam  naveni  de  l^nJm^  diversis  boaiM 
4b  Diercimoniis,  ad  valorem  9000  marcamm,  caroataro,  infra  aqaam^^de  l^fne 
prope  J\fnemuthf  vi  arroat^  ^perunt^  &,  bona  Sl  naercipionia  pra^dicta,  Slc  int^ 
se  partiti  foerunt*'  In  consequence  of  which  process  it  appears^,  JRof .  18.  ibidem^ 
that  several  persons  were 'brought  coram  Rege  by  the  sheriff  ^f  ^Northumberland i 
where,  they  were  inkpleaded  by  the  mng*8  attorney  for  having  part  of  the  said 
goods,  ^  Et  dicut  qa6<^thil  cepMsriint,  &C.  Et  de  hpo  pbonnt  se  super  patriim.** 
Upon  whicli  t^e  lring,*s  attorn^  joined.iaspe  with  ihem«%nd  the  court  bailed /thein 
dediein-^iem^qwiBque^'dfc, 

Trin.  35  K  3i  RoL  33.  lAncoLnJUx:,  y^UUam  Cmtptman  and  RMri  Pit*.  WiU 
liam  had  been  indicted,  *^0Qram  yice'comite  St,  cnstoltibus  pacts  in  comitatu  Line* 
QtKkTfelonice  depraedaverant./o^Riwm  Gryme  de  Kirkebft  in'iQari  apnd  FrtaUm^ 
bord;  t)t  ,quOd  de  Freatwi-borji  porre^erunt  supra  marem  versos  partes  boreales,  & 
in  alto  mari  depredaverant,  &  demers^runt  octo'  batdlas  piscatoriim,  &.  sex  hovai- 
nes  in  predictus  bat^tis  eittstsntes,  feionic6  interjRsceront**  The  indictments  v^ei^ 
sent  into  the  king's  bench,  and  thereupon  the  Mud  WUHam  and  AoWt  we^ 
brought  **  cor^  Kege  apnd  Ayleabury^  ad  respondenduai,  dlus.**  B^it  it  appear* 
ing  that  both  of  them  had  been  tried  upon  the  sfiid  indictments  before  the  juasticea 
of  gaol-delivery  at  Lincoln,  and  acquitted;  *' Considetattim  eet  quOd  iidem  Roberm 
tU9  et  WiUielmuM^e^nt  inde  qdiett**  ^     >      .     .  « 

MUUL^r  E.3.  jRel.39.  Res.  London.  Bnry  Piekmrd,  maofMt  of  London,  A^ 
liveredwlth  his  own  hand  «oram  Rtge,  fuaodam  eogmtionao  eomm.ipoo  faetao  in 
the  Tower  of  London  by  sevenil  persons,  who  confessed  that  they' had  feloniouHj 
etet^red  a  ship  near  Feoeroham,  thrown  the  men.  on  board  it  into  the  sea,  p1un« 
dared  it,  and  then  snnl^  it;  that  they  afterwards  went  firom  Waiuryngg  mofue 
opudfooiongg  de  Tcnef,  aind  feloAiotidy  entered  another  ship  there,  atrippedit  of 
what  foods  were  on  board,  killed  all  that  were  in  it  except  two  women,  and  flnng 
them  lotd  the  sea;  ^£t  quOd  fomicaverunt  com  duabas  muliorihos  prosdictisii 
qaas  quidem  post  tres  dies  elapsos  felotiicd  interftcerunt**  Upon  this  four  of  the 
•aid  criminals  were  immediately  brought  eorom  Rege^  and  being  asked  seVerally, 
why  judgment  should  not  pass  upon  them^  *^jttzta.oognltienes  anas  pradictas, 
nihil  dicunt  Ide6  oonsideratum  est,  qiidd  trahantur,&  'sospendantar,**  As  to  two 
others,  **quia  curia  nondnm  advipatur  de  firoicedendo  ad  judicium '  super  eis,** 
they  were  oommitted  to  the  marshal,  and  *fter#arda  removed  to  iVei^gdls  by  tb^ 
king*^  writ,  being  appealed,  '^ooram  Vio'  &'Coron*  Civitatis  London^  by  AUan  de 
Crendon,  de  morte  Thonu^de  Ctendon  iratris  ini,  a  pud  le  forJonges  in  mari  juxta 
insoiam  de  Temeto  in  com*  JCsne*  felooioft  ioterftteU,  taper  ajppello  |iredioto,  «o- 
•uidam  legem  &  ooQMietadbeni  regai  iliifU«iTe«^mi^^ 
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iq>oii  the  sea^eoast  in  thct  narrow  seas,  the  king^a  bi^Qch;or 
special  comoimiDas  of  oy«r  aifd  terminer  secundum  legem  t^ 
^nauetudinem  regni  ^n^Km^  bad  a  concurreiU  juipisdietioti 
with  the  court.of  adisiraUy.    .,  .     ^ 

.  Biit  this  jurisdictiQa  of  the  pommon  law  courts  in  cases  of 
felpnies  anj  treasons,  and  ot^er  crimes  committed  upgn  the 
aea-coast,  was  interrupted  by  ^  special  order  of  the  king  aii(t 
his  conncily  Clatis.  35  ^3»  m»  8d..££orao,  and  by  a  Supersedeas 
tlis^  issued  shortly  after;  ao<}  si^ce  38  E.  3. 1  have  not  obsef>ved, 
thai  the  king's  bench,  or  eonrtf  of  the  common  law  have  pFO« 
(^eeded  criminally  in  ciases  of  qrimes  of  this  nature  eomq^itted 
upon  the  high  sea.       '  . 

But  if  any  felony  or  treason  wa9- committed,  withip  any 
^eek  or  arm  of  tlie  sea,  whibh  liras  within  the  body  of  a  county, 
the  courts  of  the.common  law  oply  had  jtirisdiction  in  such 
cases,  and  the  admiral  had  bo  : jiirisdiction^t  the  common  laW 
io.such  cases.  •  ... 

And  thus  far ,' touching  therjurisdiction  of  ihiB^ad-  [  16  ] 
iniral  or  mlgritime  court  at  common  law* 

9.  But  by  the  statute  of  M  R.  fi.  cap.  3.  of  the  death  of  a. 
Qiap,  oi;  maihem-in  great  ships jhoveriog  in  the; main  stj:eam  of 
great  rlvevs.  keioto  the  hridgek  (for  so  is  the  record,  and  not 
belBto  ike  points)  nigh  to' the,  sea,  the  adimx^al  shall  iiave 
j^hsdiction^  ,  '  /  .     :    - 

.This  first  gave  the  .admiral  jurisdiction  in  any  rrrer  or  creek 
Wfthin  the  body  of  the  county,  whiph  only  extends  to  the  death 
of  a  man  and  maihem. 

But  yet  observe,  this^  is  not  exclusii^  of  the  courts  of  ooiq- 
mon  law;  and  therefore  ih^  king's  beneh,  or  the  general  com- 
mission of  ojffir  and  ^  terminer  Xa  hear  and  determine  felonies^ 
4:c.  in  the  county,  have  herein  a  CQUcuxrent  jurisdiction  with 
the  court  of  admiralty.^ 

And  as  weU  the  cotoner  pf  the  county,  as  of  the  admiral, 
may  take  inquisitions  upon  such  deaths  happening  in  great 
rivers,  namely,  arms  pf  the  sea,  that  flow  and  reflpW  beneath 
the  first  bridges,.  8  K  2.  C^oran^  399. 

Only  these  things  are  observable.  1.  That  it  extends  only 
to  rivers,  that  are  arms  of  the  sea,  namely,  that  flow  and  re- 
flow,  and  bear  great  ships.  2,  It  seems  to  extend  only  to  such 
deaths  as  happen  in  those  great  ships,  not  in  small  vessels, 
S«  That  by  thdt  statute  this  jurisdiction  is  annexed  to  the  court 
of  admiralty,  and  consequently  they  may  proceed  therein  by 
proofs,  according  to  the  course  of  the  marine  law,  and  hold 
their  session  where  they  please,  tbo  they  did  often,  even/before 
the  statute  of  28  II.  8.  proceed  by  comniission  under  the  great 
seal,  and  by  inquisition. 
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S.  l$y  the  statute  of  28  iK  8.  et^.  15.  the  eonrse  of  proceed* 
iiig  in  criminal  causes  ieeeKled  ki  a  different  niethod,  in  whick 
.these  things  ajre  observable,  mz:  1.  The  things  Uy  which  it 
extends,  treasonsy  feloniesj  robberieSf  tnnrdersj  and  aonftdt^ 
raci€9,  8.  Where  committed^  viz,  in  and  upon  the  stajorin 
any  other  Aaveny  creeky  river^  ot  plaee^  where  the  admiral 
hath,  or  pretende  to  have  pcwer^  auihoriiyy  or  Juriediciion  : 
'This  seems  to  me  te  extend  to  great  rivers,  wh6re  the 
[  17  []  sea  Aowj^  atid  reiSows  below  the,  first  bridges^  and  also 
in  creeks  of  the  sea  at  full  water,  where  the  sea  flows 
md  reflowsy  and  upon  high  water  upon  the  shore,  tho  these 
possibly  be  within  ti)e  body  of  the  county,  for  there,  at  least 
by  the  statute  of  15  i^.  3.  they  have  a  jurisdibiton,  and  thus 
Accordingly  it  haihvbeen  constantly  used  in  alt  time^,  even 
when  judges  of  the  common  law  have  beeu  tiamed  andeat  in 
their  commission;  but  we  are  not  td  extend  the  words  [pre* 
tend  to  have)  to  such  a  pretense  as  is  without  any  right  at  alt^ 
^nd  therefore,  aitho  the  admiral  pretends  to  bave' jurisdiction 
upon  the  shore,  when  (he  water  is  reflowed,  yet  he  hi^th  no 
epgniiance  of  a  felouy  eommittei  there;  and  therc^fore  it  Was 
i}BSotved,  ^5  Bliz.  Laeie^e  case^  That  if  a  man  be  stricken  upon 
the 'high  tea,  and  die  upon  the  shore,  after  the  refl^ix.  of  the 
water,  the  admiral  by  virtue  of  this  conunissiofi  hath  no  c6g-» 
nizance  of  that  Jelony.  2  Co.  Hep.  /.  03.  a.  Singham^s'CBBe^ 
8  Cb.  Rep.f.  107.  a.  Ckinsiabl^e  ca^e^  Co.  P.  C^cap.  7*  />.  43, 
but  of  this  hereafter.[l]  %.  The  commission  must  be  directed 
to  the  lord  admirail  or  his  lieutenant,  and  three  or  fimr  otherl 
4.  The  proceeding  and  trial  is  to  be. according  to  the  course  of 
the  common  law,  as  if  the  ofiense  were  committed  at  lapd 
within  the  realm.  5.  Their  sessiort  is  to  be  in  such  places  and 
counties  as  ahall  be  appointed  by  the  king's  commission^  no 
challenge  for  default  of  hundreders.  6.  The  offender  excluded 
from  clergy,  but  qumre^  whether  the  statute  of  1  K,  ^.edp.  12. 


.  [1]  In  a  eoie-ftt  the  adntirmlty  rtdnions  of  a  marder  cbmmiUed  io  li  ship  in  a 
part  of  .Milford  HaVen  ne¥er  known  to  ke  ^rj  eieepl  at  tho  very  lowett  tide^ 
and  which  was  about  three  mUea  over,abont  aeven  or  eifht  mllea.from  the 
moUib  of  the  river  or  ojien  aea  and  about  lixteep  milet  below  any  bridges  over 
the  river,  a  qae«tioq  was  made  whether  Uie  plaee  where  the  murder  was  eoih- 
nitted  was  to  be  eonsidered  as  wiihin  the  timks^  to  which  oonMnissions  gtanted 
Qoder  9UU.  38  Htn,  VI II.  «A.  16  do  by  law  extend.  Upon  reference  to.  the 
iadg^es  they  were  unanimously  of  opinion  th^t  the  trial  was  properly  bad;  and 
It  u  said,  that  during  (he  discussion  of  the  point  Lord  Hale^s  constraction  of 
this  act  was  moch' preferred  to  the  doctrine  of  Lord  Coke,  3  /att  111.  4  ^nt* 
134;  and  that  most,  if  nio|tall,  of  the  judges  seemed  to  think  that  the  common 
law  has  a  eoQcui;rent  jurisdiction  with  the  admiralty^ in  this  shaven  and  in  all 
other  havens,  creeks  and  rivers  in  the  realm  of  this  nature,  although  in  the  body 
of  a  county.  Bru^tU  case,  3  Leadiy  C.  C.  1093;  1  Ea$i^  P.  C.  368;  Russ,  ^  R. 
C.  C.  343, 8.C.  ,  - 
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4eet  not  mtoreit  even  in  this  case,  as  seme  of  the  judges  in 
4/tlea3ander  P&ulier's  QBae(d)  held?  Bot  my  lord  Coke^  P.  C. 
e/atp.  49.  saith  piraoy  is  exeluded^from  clergy:  It  seems  to  me, 
that  as.  to  all  offeniMS  but  treason,  and  piracy/ and  nrarder^  the 
offender  is  to  have  his  clergy  by  the  stature  of  1  E.  6.  tap.\2^ 
7.  The^  hearing  and- determiiiing  being  directed  to  beaccordU 
log  to  the  coarse  of  the  common  law,  if  the  prtsoner  sta^s 
mate,  he  shall  hare  pein^  fert  fy  dure*  Co.  F,  C.  capL  49» 
jpw  114.  .  8.  This  statute  is  not  repealed  by  the  statute  of 
35  H.  8.  cap.  8.  «or  by  the  statute  of  1  {•  2. P.  ^  M.  cap.  10. 
9.  An  acoeSsary  pannot  be  punished  by^this  act,  bat 
may  be  punisned  by  the  admiral  aooording  te  the  [  18  J 
marine  or  civil  1ft v.  10.  An  attainder  upon  this  act 
worketh  no  corrttj;)tion  of  blood* 

Thus  £eir  in  general  of  this  commissipn;  only  I^hall  add, 

1.  That  touching  piracy  upon  the  sea  at  this  day,  it  is  com^ 
-mo'niy  taken  the  common  lav  hath.no  concurrent  junsdictloti; 
and  therefore  if  an  accessary  be  at  land  to  a  piracy  at  sea,  the 
commissioners  upon  this  statute  cannot  try  it  because  done  at 
not  made  felony,  whereof  the  commoii  l^w  can  take  notke ; 
land,  and  besid^  the  statute  extends  only  to  principals.  '  Co. 
jP.  Cp.  119.  nor  can  the  common  law  try  it,  because  piracy  is 
Again,  if  «tf.  commit  a  robbery  Ut  sea,  and  brings  the  goods  to 
land  within  the  body  of  a  cocloty,  this  is  not  felony  triable  by 
the  commoir  law,  because  the  common  law  takes  no  notice  of 
tfie  original  &gC  Qa^P.  C.  p*  113.  Buiier^&  case  eifed  28 
Eliz. 

9»  That  touching  treason  or  felony  committed  npon  the  high 
-eea,  as  the  law  bow  stands,  it  is  not.  determinable  by^the  com«- 
mon  law  courls,'but  only  upon  this,  statute, 

3.  But  if  a  felony  be  committed  in  a  navigable  arm  of  the 
aea,  the  common  Jaw  h^th.  a  concurrent  Jurisdiction; 

But  noie  well,  that  besides  thie  commission  founded  upon  the 
.statute  of  ^8  H.  8.  which  eztendeth  only  lo  treason,  murder, 
lobbery,  and  con.federacies,[s]  there  is,  and  for  above  these 

^     (H)  11  Co.  St.  5. 


[3]  The  joiiMliclion  for  the  trial  of  oSenoes  under  the  statute  of  28  Htiu  VIII. 
eft.  15.  oQljr  extended  to  the  offeticee  therein  naniedt  et^l.  treaaons,  felonies,  rol>- 
beriea,  murderf  arid  confederacy  and  did  not  give  conusance  of  any  felony  not 
n  feloiij  ^t  iind  nor  to  any  new  orea'ed  felony,  created  1>y  statute  since  the 
paspageoftfaataet  4  BUek9.Comm$.^9.  To  remedy  this  the  stat  39  Oeo.IIL 
cA.  37.  enacts  *^  tikat  .all  offenoee  committed  on  the  hi|fh  seas  out  of  the  hody  of 
«ny  county  shajl  be  offencee  of  the  ^me  nature  and  liable  to  the  same  punish- 
ments  as  if  they  had  been  committed  on  shore  and  shall  be  inquired  of,  heard, 
tried  nAd  adjudged  as  offinMses  undier  the  eUt  St8  Htm.  VIII.  eh.  15. " 

All  offenp^  commitibd  on 'the  seas  are  tried  iefim  oommisaionere  Dominatod 
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hundred  years  last  ^st  them  hath  been  jn  t^et  aame  cofnmie* 

aionVa  oonAmon  lsLWc6tmn\^\o\\  of  oyer.  Bend  terminer ,  and  alto 

ILComtnidsion  of  the  peace  \and  gaol-delivery  ^r  all  offensies 

against  any  penaLlaws  super  tnart^  vei  tnfrdfluxum  maris 

ctd  phnUudinein  maris;  and' also  of  alt'  treasons,  murders^ 

felonies,  ^t.  super  marl  vel  aliquo  rivo^  port6,  aquA  dalci,  crecfl, 

>eu  infra jSuxum  maris  ad  plenitudioem  maris,  i  quibiiscanque 

primis  pontibus  versus  mare  &  super  littus  lUaris,  i^e:  secundiim 

StyliHD  &  consuetudtnem  regni  «^n^/ia?  &  curie  admiralitlitisi^ 

and  limits  the  county  of  their  session  and  inquiry.    Tbi9  may 

be  seen  at  large  in  2&EliZ.  in  Lade^s  case.(ey    >  ' 

But  then  for  so  mucb  as  lies  within  the  body  of  an^y  couoty^ 

.    their  commissioa  is  a  commission  of  the  peace^  gft<^* 

([  19  1  delivery,  and  oyer  Bihi  terminery  and  consequently 

plalo  coniinissiohs  at  ooa)mon  taw,  and  iheir  sessions 

ought  to  be  within  the  coj^ty  where  the  faet-  inquirabte  is  to 

be.  inquired,  because  it  is  but  a  special : commission  at  commoa 

iaw/  .   •  ■  •/         .     .   •  .  . 

The  case idf  £a<^.  was  thtis : 

Die  Lnnse  in  quaridseptimand  QuaA^agesimm  29  Bliz.  at 
the  castte^ofFoTib,  there  \iras' a  general  session  by  commissiott 
of  gaol-deli  very  and  oyerimd  terminer  for  the  county  6{  York 
directed  to  bacon  Chute  wd  others.  .  ^ 

At  this  session  Jimbtjose  Xa€;yiand  others  were  indicted  of 
the  murder  of  Richard  Peaci^cAn,  supposing  the  stroke  given 

5  Jiugusi  22  Eiisr.  and  the  death  S.Jiugtist  22  Eliz.\>oth  sup- 
posed to  be  dX  Scarborough^  in  commiiaM  Eboracensi^ 

This  indictment  was  delivered  into  the  king's  bench  m 
mense  Martii  following,  and  Lacy  appearing  in  the  king's 
bench  was  thereupon  arjaigned:  he  pleaded  that  the  place^ 
where  /^teAar^^  was  stricken  and  after,  died,  was  called  Scar- 
borough'SahdSf  and  that  tt  is  and  at  the  time  of  the  stroke  & 
continue  postea  fuit  locus  infra  fluzom  &  xefluxtun  maris  infra 
plenitudioem  ejus  in  Scarborough  predict,  &  parcella  port&sde 
Scarborough,'  and  that  within*  that^  place^ihe  admirals  28  SL  S. 

6  semper  tarn  antea,  quam  postea  habebant  &  praetendebant 
habere  jurisdictionem;  then  shews  the  letters  patent$  of  oyer 
and  terminer  to  baron  Chute  and  others  within  the  counties  of 

Op)  1  Xrfwu  270. 

hj  the  Lord  Cbuioellor,  the  iDdictaieDt  being'  first  fottnjd  by  a  grand  jnry  of  tweJye 
men  and  afterwards  tried  bj  another  jury,  as  at  cominon  law;,  the  coar«e  of 
proceedings  being  according  to  the  law  oC  the  land.  Among  the  comnl^issioneri 
are, always  the  deputy  of  the  admiral  or  tl^e  judge  of  the  admiralty  and  two  or 
more  of  the  common  Jaw  judges.   4.  Blacks*  2Gd, 

The  practice  and  proceedings  in  the  Court  of  Adnuralty  arepow  chiefly  regi^ 
kted  by  flals.  3SfA  Viet,.chi^.  65  a^i^  6& 
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Tork^  trc.  according  to  the  U9yal  form,  which  was  dclivei^  ta 
baroD'  Ckuie  and  the  rest  18  Feb.  23  EUz. 

That  afterwards  25  Feb.  23  Eliz.  the  commission  upon  the 
statute  of  2S  H.  8»  inchiding  also  the  commissioo  of  gaolnieii- 
Y.erff  oyer  and  terminery  and  the  peace,  ut  sttproj  issued  to  the 
earl  o(  Lineotn,.U}rd  admiral,  and  divers  others,  ^.  to  inquire, 
bear  and  determine,  and  deUver  the  gaotof  ail  murders  t4m 
super  mare  vel  aliquo- ri?o,  portO,  aqu&  dulci,  credl,  seu  loco 
quocnnque  infra  fluxum  maris  ad  plenitudinem  4quibuscunque 
primis  pontibus  versus  mare,  quim  super  littos  maris  &  alibi 
ubicunque  infra  jurisdictionem  nostram  maritio^am  &  jurisdi(^ 
lionem  curi®  admiralitfttis,  ^r. 

That  this  commission  was  delivered  to  the  lord  admiral^  ^e. 
26  Feb.  13  Eliz. 

That  afterward  and  before  the  inquisition  before 
baron  Chute,  fye.  the  lord  admiral  gave  notice  to  the .[  30  3 
said  baron  Chute  of  that  commission. 

And  that  after  that  notice,  viz.  6'  Martii  in  quartd  septima^ 
nd  Quadragesimss  this  inquisition  was  taken  before  baron 
Chute;  fye.  upon  which  he  is  now  arraigned. 

Then  he  shews,  that  2  Martii 23  Eliz.  tbe  lord  admirjeti,  t^c. 
issued  their  precept  to  the  sheriff  of  York  by  virtue  of  the  second 
commission,  and  thereupon  an  indictment  was  found  that  Jim- 
brose  Laeey  killed  Peacock  se  d%fendendoy  and  set  forth  the 
special  manner,  and  avers  that  it  is  the  same  death,  and  that 
the  locu$y  in.quo  the  stroke  was  gtven^  was  called  Scarborough' 
sonde  u\fra  fluxum,  4*  refluxum  marie  ad plenitudinem  efU9j 
^parcella  pori{ie  fie  Scarborough;  and  that  the  admiral  28  H. 
8.  ac  coniinui postea  fy.antea  habebat  vet  pretendebat  habere 
juriedictionemy  4*  ^c  dieit.quod  inquieitio  coramFhsorou  Chute 
fuit  void. 

The  king^s  attorney  demurred,  and  Mich.  26  Eliz.  judgment 
was  giveny  quod  eat  sine  die. 

Which  judgment  doth  not  at  all  enforce,  that4he  admiral  had 
jurisdiction  by  the  statute  of  28  U.  8;  in  this  case,  where  a 
murder  was  committed  in  a  port,  or  a  stroke. given  at  high  sea,^ 
and  a  death  upon  the  sands ;  but  only  this  second  commission 
extending  so  large,*  namely  upon  the  sea-shore  and  in  the  ports, 
did  for  so  much  repeal  the  former  commission  in  the  county  at 
lar^;  for  that  second  commission  was  in  paiit  a  common  law 
commission,  as  hath  been  said.     . 

And  therefore  I  take  it  to,  be  true,  that  if  a  man  be  stricken 
upon  the  shore  at  full  sea,  and  die  upon  the  shore  at  low  water, 
this  is  not  within  the  statute  of  28  H.  8.  nor  within  a  general 
commission  of  oyer  and  terminer  in  the  county,  but  yet  I  do 
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not  think  it  is  (o  be  determined  by  the  cotistabte  and  ntarshal, 
as  my  lord  Coke,  ubitupra^  iaumaOBS,  bat  i,t  may  be  determined 
in  the  king's  bench  sitting  in  the  coanty,  where  the  party  died> 
or  by  a  special  eommission  of  cyer  and  terminer.  ■^:  > 

HI.  The  third  kind  of  special  commission  is«rlhat 
[  21  ]  which  is  limited  to  particular  places;  that  axfi/pot 
counties:  Siich  are  the  commissions  of  oyer  and  /er« 
miner  J  and  likewise  of  gaoi-delivery,  or  the  peace- Umited  and 
granted  witMn  certaiit  corporations  or  boroughs;  nay,  I  think 
it  may  begmnted  to  particular  rivers,  tho  theye^tend  to  nev^ 
eral  counties,  but  then  every  county  must  have  a  particular 
session  o{  its  own,.for  so  much  oftfae  river  as  is  within  the  pre* 
cinct  of  that  county^         ^^ 

If  the  king  issues  a  commission  of  oy«r  and  terminer  or  gaol<- 
delivery  to  any  city  or  town  not  being  a  county,  if  a  general 
commission  afterwards  issues*  for  the  whole  county,  this  second 
commission  after  notice  or  a  i^sssion  by  virtue  thereof  deter- 
mined  and  superseded  the  special  commission;  but  this  is  reme- 
died by* the  statute  of  8  ^^  P.fy  M.  cap.  18.  whereby  it  is 
enacted,  that  such  a  special  commission  shall  not  be  determined 
by  the  grantiqg  or  sitting  of  a  general  commission  in  the  county 
at  large. 

i  V.  Special  commissions  of  oy^  and  terminer  may  be  teade 
for  some  special  offenses:  And  such  were  antiently  very  usual, 
as  touching  labourers,  weights  and  measures,  and  the  Uke'^  for 
as  a  general  commission  may  be  to  hear  and  determine  all 
offenses,  so  it  may  be  for  particular  offenses. 

V.  Special  commissions  to  hear  and  not  to  determine  offenses: 
Tho  by  force  of  some  particular  statutes  such  commissions  pf 
inquiry  may  issucf^s  upon  the  statute  of  23  H.6.  cap,  10.  of 
sheriffs  and  some  others,  yet  regularly  as  to  matters  of  misde- 
meanor, especially  such  as  are  <?apital,  as  felony  or  treason,  no 
such  commission  of  inquiry  only  is  warrantable:  Fide  T.5Jae. 
12  Co.  Bep.  p.  31. 

VI.  A  commission  to  determine  and  not  to  inquire:  Regular- 
ly in  all  commssioiis  ad  audiendum  ^  terminandum  ihe  com- 
missioners ought  to  proceed  upon  indictments  before  themselves; 
deque  infra. 

But  it  hath  been  not  unusual  in  cases,  especially  of  treason, 
that  where  an  indictment  is  taken  before  justices  of  (^er  aud 
terminer  for  an  offense  committed  in  the  proper  county,  a 

special  commission  may  issue  to  determine  that  in- 
[  22  3  dictment  in  another  county,  but  th^n  upon  not  guilty 

pleaded  the  same  must  be  tried  before  these  second 
commissioners,  by  men  of  the  county  where  the  offense,  was 
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tommitted:  Ptde  Co.  P.  C.  p,  tJ.  Ptowd.  Com.  390.  Cnsm 
com*  Leicester  RndSomerviirs  case,  i^c.(/) 

I  shall  not  iosiance  fartlier  touching  special  commissions: 
Some  acfs  of  parliament  have  directed  commissions  of  this 
nature,  as  upon  the  statute  for  treasons  and  felonies  committed 
in  another  county  by  the  statute  of  33  H.  8.  cap.  23.  (whic^, 
tho  repeald  a«  to  treasons  by  l,^  2  P.  ^  M,  dap.  10.  yet 
stands  as  to  mtlrders,  and  vide  CrompL  foL  22.  a.  Grtvill 
examind  before  the  council  ^as  arraigned  for  murdef  in 
another  county  upon  this  statute,(*)  and  standing  mute  was 
pressed^)  and  upon  the  statute  of  ZS  H,  8,  capi  2«  of  foreiga 
treasoBS. 

Et  hmc  dicia  ButU  dt  special  commissions  <f  oyer  and  ter^ 
miner. [Si\ 

(J)\Amd.l{yL  (•)  Thin  cue  WM  M  31.  JEiic. 


[3]  Tie  OtfittiteltMi  ef  (J^  VmM  Steftt,  Art.  HI.  8eeL  2,  prondM,  that  the 
jhdieiel  power  of  the  Uaited  fitatee  ■hell  ezCend  to  .ell  caeee  of  edmireJty  and 
oeritime  joriadiction, 

TU  JmdkiaryAei  wf  Sept,  34, 1789,  providee: 

Sect.  9.  The  Diatrict  Courta  ehill  have,  ezclaaWely  of  the  courts  of  the  lereral 
Blatea,  oogniaance.of  all  crimea  and  offenoea  th^t  ahall  be  oosnUahle  ander  the 
authority  of  the  Uaited  fitatea,  commitled  within  their  reapeotive  iKatricti,  'Or 
Bpop  the  bi^  aeaa;  where  no  other  pwiiahaient  than  whipping,  not  eioeedinjj^ 
thirty  alripea,  a  fine  not  ezoeedin^  one  handred  doUara,  or  a  term  of  iinprison* 
meht  not  ezceedin|r  aiz  montha,  ii  to  be  inflicted.  ' 

S^eL  11.  The  Cirenlt  Courta  ihall  bave  ezcbiaive  oo^lxanoe  of  all  Crimea  and 
eAmoea  co^bable  nnder  the  aolhorit^  of  the  United  Statea,  except  whei;e  thia 
act  otherwiae  pror^dea,  or  the  lawa  of  the  United  Statea  thaH  otherwiae  direct; 
and  concurrent  jnriadiction  with  the  Diati:ict  Coorti  of  the  crimea  and  offencea 
eogniaable  therein.  ' 

It  baa-been  aappoaed  that  the  Federal  Coorta  migrfat,  witbovt  any 'etatate  and 
vnder  thia  general  dclegaUon  of  admiralty  pbwera,  haye  ezerciaed  criminal  jurii- 
diction  over  marKime  crimea  and  offuioea.  U,  S.  t<  €9olidg€^  1  ChtU.  488;  and- 
eee  Dr.  Lom9  v.  Mt,  3  OuU.  ' 

In  CmfiM  v.  Cory«U,'3  W.  C.  C.  Sep$.  883,  it  w^e  contended  in  argument 
that  the  offence  of  taking  oyatera  oat  of  aeaaon,  and  with  deatmctive^  instra- 
nenta,  baviog  been  anciently  conaidered  aa  within  the  cognisance  of  the  ad- 
mirahy  and  maritime  jurisdiction,  itwaa  repugnant  to  toe  provision  of  the 
CoBstitatioa  of  the  United  States  that  a  States  shonid  enact  proal  lawa  for  the 
foniahment  of  aneh  offence.  Bnt  Jbdge  Waahington  held,  tb&t  howevei'  it 
might  be  at  comoKMi  law,  the  United  Statea^  Courta,  without  ftirther  legisla* 
tien  by  Congresa|  had  no  cognizance  of  aack  offences ;  he  aaya :  **Aa  to  the 
ancient  criminal  juriadiction  of  the  admiralty  in  cases  of  misdemeanora  gene- 
ratty,  committed  on  the  sea*  or  on  watera  out  of  the  body  of  any  county ;  we. 
iMve  very  reapectable  authority  for  believing  that  it  was  not  ezerciaed,  even  if  it 
eziated,  at  tho  period  when  the  Constitution  of  the  United  Statea  waa  formed, 
and  if  ao,  it  would  seem  to  follow  that  to  the  ezercise  of  juriadiction  over  such 
ofieneea,  aome  act  of  the  national  Legislature  to  punish  them  as  offences  against 
the  United  Statea  ia  neceaaary.  We  find  fix>m  the  opinions  of  learned  and  emi- 
nent coanael  who  were  conaulted  on  the  aobject,  that  misdemeanors  committed 
upon  the  sea,  had  never  beeji  construed  aa  being  embraced  by  the  stotote 
38  Hnu  VIII.  db.  15,  and  that  the  crifflinal  jurisdiction  of  the  admiralty,  ezcept 
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«■  eyerciMd  under  that  atalote,  bad  beeone  dbaoJete,  so  that  withont  aa  aet  oT 
Parliament,,  they  could  not  be  proaeciited  at  aU.**    2  Bn,  C,  4r  A*  Lam,  Appem^ 
*4f,  519. 

It  aeema  now  to  be  settled,  that  the  Ve6enJt  Coorts,  as  ooorts  of  adnitraltj,  are 
to  exercise  Aich  eciminal  jorisdictionr  as  is  conierred  upon  tbem  ezpresslj  by  acta 
of  Congress,  and  that  they  are  not  to  exercise  any  other.  The  United  States* 
Ck>atts  have  no  unwritten  criminal  code  to  which  resort  can  be  bad  as  a  soarce 
of  jarisdietion.  They  hatre  none  bat  what  is  conferred  by  Cong ress,  and  this 
principle  extends  as  well  to  admiraky  and  maritime  ^M  to  oominon  law  cdhioev. 
4  K€iW$  Camnm.  364 

■  • 

7%e  Act  iif  C'amgre—  iif  April  30, 1790,  eftop.  9,  provides : 

Sect,  8.  If  any  person  or  persons  shall,  commit  upon  the  high.sieasy  or  in  anj 
river,  haven,  basin  or  bay,  eat  oC  the  jurisdiction  of  any  particular  State,  murder 
or'  robbery,  t>r  any  other  ofience,  whieb^  if  committed  within  the.  body  of  a 
county,  would  by  tke  laws  of  the  United  States  be  punishable  with  death;  or  If 
any  captain  or  mariner  of  any  ship  or  oUnSr  vessel,  shall  piratically  and  (elo" 
nlously  run  away  with  such  ship  or  vessel,  or  any  goods  or  merchandize  to  the 
value  of  fifty  dollars,  or  yield  up  such  ship  or  vessel  voluntarily  to  any  pirate^  or 
if  any  seaman  shall  lay  viotent  hands  upon  his  eommander,  thereby  to  hinder 
and  prevent  his  fijfhting  in  defence  of  his  ship  cv  goods  coinmitted  to  his  trust,  pr 
■hall  make  a  revolt  in  the -ship;  every  such  oiBrender  shall  be  deemed,,.taken,  an4 
adjudged  to  be  a  pirate  and  felon,  and  being  thereof  convicted,  shall  suffer 
death;  and  the  trial  of  crimes  committed  on  the  high  seas,  or  in  any  place  out  of 
the  jurisdiction  of  any  particular  State,  shall  be  in  the  district  where  the  ofi^odor 
is  apprehended,  or  into  which  he  may  first  hb  brought.  - 

Sect.  9.  If  any  citizen  shall  commit  any  piracy  or  robbery  aforesaid,  or  anr 
apt  of  hostility  against  the  United  States,  or  any  citizen  thereof,  upon  the  high 
sea,  under  colour  of  aiiy  commission  freqa  any  foreign  prince^  or  state,  or  on  pre- 
tence of  authority' from  any  person,  subh  offender  shaU,  notwithstanding  the  pre- 
tence of  any  such  authority,  be  deemed,  adjudged,  and  taken  to  be.  a  pirate,  felony 
and  robber,  and  on  being  thereof  conyicted,  shall  suffer  death.  (£7.  S  v.  Palmer, 
3  Wheat.  610;  U.  S,  v.  Klifdock,  5  Wheat.  Uiy  U.  &  v.  Smith,  5  Wheat  153; 
U.  S.  V.  Fuflong,  5  WAfat.*lQ4;  U.  S,  v.  Jblmei,  6  Wheat.  412;  1  OaU.  247; 
U.  S.  V.  iZptt,  1  QaU.  624;  U.  8.  v.  Keple,  1  BiM- 16;  U.  S.  v.  OUhert,  2  Sumn. 
19;  U.S.  y.WUtberger,  5  Wheat.  1^)  v 

Sect.  )0.  Every  person  who  shall,  either  upon  the  hnd  or  the  seas,  knowingly 
and  wittingly  aid  and  assist,  procure,  command,  counsel,  or  advise  any  person  or 
persons,  to  do  or  commit  any  murder  or  robbeiy,  or  other- piracy  aforesaid,  upon 
the  seas,  which^  shall  affect  the  life  of  suck  person,  and  such  person  or  persons 
shall  thereupon  do  or  commit  any  snob  piracy  or  robbery,  then  all  and  every 
such  person  so  as  aforesaid  aid^g,  assisting,  procoriogi  commanding,  counsel- 
ling, or  advising  the. same,  either  upon  the  land  or  the  sea,  shall  .be,  and  they 
are  hereby  dedared,  deemed,  and  adjudged,  to  be  accessary  to  such  piraciea 
before  the  fiict,  and  every  each  person  being  thereof  convicted,  shall  suffer  death. 

Sect.  11.  After  any  murder,  felony,  robbery,  or  other  piracy  whatsoever  afore- 
said, is,  or  shall  be  committed  by  any  pirate  or.  robber,  every  person  who  knowing 
that  such  pirais  ot  robber  has  done  or  committed  any  such  piracy  oir  robbery« 
shall,  on  the  land  or  at  sea,  receive,  entertain,  or  conceal  any  such  pirate  or  rob- 
ber, or  receive  or  take  into  his  custody  any  ship,  vessel,  goods,  or  chattels  which 
have  been  by  any  such  pirate  or  robber  piratically  and  fek>nio0sly  taken,  shall  be« 
And  are  hereby  declared,  deemed^  and  adjudged  to  be  accessary  to  such  piracy 
and  robbery  after  the  &ct,  and  on  conviction  thereof  shall  be  imprisoned  not  ex- 
ceeding three  years,  and  fined  not  exceeding  five  hundred  dollars.  {U.  &  v« 
Howard,  3  W.  C.  C.  340.)  . 

Sect,  12.  If  any  seanlan  or  other  person  shall  commit  manslaughter  upon  the  high 
seas,  or  confederate,  or  attempt,  or  endeavour  tor  corrupt  any  commander,  master, 
officer,  or'mariner'to  vield  up  or  to  run  away  with  any  ship  or  ves$el,  or  with  any 
goods,  wares;  or  merchandize,  or  to  turn  pirate,  or  lo  go  over  to  or  confederate 
with  pirates,  or  in  any  wise  trade  with  any  pirate  knowing  him  to  be  such,  cc 
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ft 

«ImI  -Ibninh  atoh  pinto  with  any  ammiinitioii,  ttorei,  or  provwioiis  of  anj  kM, 
jBT  ahaU  fit  put  any  Yesv^l  knowingly  and  with,  a  deatgn  to  trada  with  or  supply 
or  correspond  with  any  pirato  or  robW  upon  the  seas;  or  if  any  person  or  per* 
■oiia  flliall  any  wayv  consolt,  combine,  confederate,  or  correspond  with  any  pirate 
or  robber  on  the  seas,  knowin|r  him  to  be  gu^ty  of  an^  snch  piracy  or  robbery; 
or  if  any  89amaa  phall  confine  the  master  of*  any  ship  or  other  vessel,  or  en- 
deavour to  make  a  revolt  ill  such  ship;  «uch  person  or  persons  so  offending,  and 
being  thereof  convicted,  ahall  be  imprisoned,  not  exceeding  three  yeara,  and  fined 
not  exceeding  6m  thousand  dollars.  (U.  &  V,  KtUey,  11  Wheat,  417;  U.  &  v. 
Hammer,  4  Jlassih  105;  U.  8.  v.  Keefe.  3  JMofon,  475;  5  Mown,  460;  II.  S.  v. 
SmUk.  1  Mmsh,  147;    U,  &  v.  JhmiUou,  I  jMosoik  443;     U.  8.  r.  KelUy. 

AW.c.c.sae.) 

SeeL  13.  If  any  person  or  persona  within  aoy  of  the  places  upon  the  land 
QiMter  tlie  Bple  and  exclnsive  Jurisdiction  of  the  United  States,  or  upon  the  higli 
teas,  in  any  vessel  belonging  to  the  United  States,  or  to  any  eitisen  or  citizens 
thereoll  on'  pnrpose.and  of  malice,  aforethought^  shall  unlawfully  cut  off  the  ear 
•r  ears,  or  cot  out  or  disable  the  tongue,  put  out  an  eye,  slit  the  nose,  cut  off  tho 
IMse  or  a  lip,  or  cut  off  or  disable  any  limb  or  member  of  any  person,  with  in* 
tention  in  so  doing  la  malm  or  disfigure'  such  person  in  aliy  the  manners  befiir^ 
mentioned,  then  and  in  every  such  case  the  person,  or  persons  so  offending,  their 
oounaellort,  aiders  and  abettors,  (knowing  of  and  privy  to  the  offense  afoi^said,) 
flhaH,  on  conviction,  be  imprisoned  not  exceeding  seven  years,  and  fined  not  9x- 
oeeding  one  thousand  dolkirs. 

Sect.  16.  If  any  person,  within  any  of  the  places  under  the  sole  and  exclusive 
jurisdiction  of  ihe  United  States,  or  upon  the  high  seas,  sh^U  take  and  carry 
away,  with  an  intent  to  steal  or  purloin  .the-  personal  goods  of  another;  or  if  any 
pefsoo  or  persons  having  at  any  lime  hereafter  the  charge  or  custody  of  any 
arms,  ordnance,  munition,  shot,  powder,  or  habiliments  of  war,  belonging  to  the 
United  Stales,  or  of  ^uy  victusis  provided  for  the  victualling  of  any  soldiers, 
gunners,  marihet  or  pioneers,  siiall  ibr  any  turn  or  gain,  or  wittingly,  advisedly, 
and  of  purpose  to  hinder  or  impede  the  service  of  the  United  States,  embezzle, 
-purloin,  or  convey  away  any  of  thosaid  srms,  ordnance,  munition,  shot'  or  pow. 
der.  habiliments  of  war  or  victuals,  that  then  and  in  every  of  the  cases  aforesaid, 
the  person  or  persons  so  offending,  their  counsellors,  alders  and  abettors,  (know- 
ing^ of  and  privy  to  the  offences  aforesaid,)  shall,  on  conviction,  be  fined  not  ex- 
eeeding  the  four-fold  value  of  the  property  so. stolen,  embezzled  or  purloined;  the 
one  rooietv  to  be  paid  to  the  owner  of  the  goods  or  the  United  States,  ai  the 
case  may  be,  and  Uie  other  moiety  to  the  informer  and  prosecutor,  and  be  pub- 
licly  whipped  not  exceeding  thirty-nine  stripes.  (£7.  &  v.  DavU^  5  JUssoA,  356; 
U.  S:  V.  C<e»,  4  W.  C.  C.  700;  U.  &  Vi  jEbmOton,  1  Mmos,  153;  U.  S,  v. 
CmwAs,  19  PeUn^  7S.) 

Sect.  l7.  If  any  person  or  persons  within  any  part  of  the  jurisdiction  of  the 
United  States  as  aforesaid,  shall  receive  or  buy  any  goods  or  chattels  that  shall 
be  foloniously  taken  or  stolen  from  any  other  person,  knowing  the  same  to  be 
stolen,  or  shall  receive,  harbour,  or  ODnceal  any  felons  or  thieves,  kilowing  them 
to  be  so,  he  or  they  being  of  either  of  the  said  offences  legally  convicted,  shall  be 
liable  to  the  like  punishments  as  in  the  case  of  larceny  beifore  are  prescribed. 

The  Act  Qf  Mureh  S6, 1804,  cK  40,  provides, 

Thdt  any  person,  not  being  an  owner,  who  shall,  on  the  high  seas,  wilfiilly  and 

.  eorroptly,  caot  away,  bnm,  Or  otherwise  destroy  any  ship  or  other  vessel,  unto 

which  he  beleogetfa,.  being  the'  property  of  any  citizen  or  citizens  of  the  United 

States,  or  procure  the  same  to  be  done,  and  being  tliereof  lawfully  convicted,  shall 

•offer  d«ith. 

Sect,  3.  If  any  person  shall,  on  the  high  seas,  wilfully  and  corruptlj^  cast  awa^, 
bom,  or  otherwise  destroy  sny  ship  or  vessel  of  which  he  is  owner,  in  part  or  in 
whole,  or  in  any  wise  direct  or  procure  the  same  to  he  done,  with  inient  or  de8i|ra 
lo  prejndiee  any  person,  or  persons  that  hath  underwritten,  or  shall  underwrite 
any  policy  olr  policies  of  insuraaoe  thereon,  or  if  any  merchant  or  merchants  that 
shall  load  goods  thereon,  or  any  oth9r  owner  or  owners  of  such  ship  or  vessel,  the 
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penon  or  penoM  o6finidiag>  ihereiiiv  hdi^  thefepf  kwftUy  conTict^d,  riiilf  im 
deemed  aiid  adjudged  guilty  of  felooj^  Mnd  jhall  mifier  dotUi.  {U.SLt,  Amedm^ 
It  WkemL  393;  U.S.r.  Jokmg,  1  IF.  C.i).  JEUp.  363;  I/.  & >•  lKo&iifiip«,  4  MUu 
MS,  307.) 

7^  ilct  ^  C0liigr««t  4^  JisirA  8i{,  1835,  eilop.  65,  provide^ 
fi^ect.  4.  If  any  perwm  or  persona,  npop  the  high  teaa,  or  in  any  arfu  of  the  ee«« 
or  in  anj  river,  haven,-  ereek  basin  or  buj  within  the  admiralty  and  maritime 
jnrisdictioiii  of  the  United  States,  and  oet'of  the  jarisdietibn  of  any  particalar 
8tate,  shall  commit  the  crime  of  wilfnl  murder,  or  rape,  or  shall  wilibtly  and  ma- 
ycioiisly,  strike,  stab,  wound,  poisoii,  or  shoot  at  any  other  person,  of  which  strik- 
ing, stabbing,  wounding,  poisoning  or  shootlkig,  soch  person  ehall  afterwards  die 
upon  land,  within  or  without  the  United  Stales,  ^vm  person  so  offending,  his  or 
her  counsellors,  aiders  or  abettors,  shaU  be  deemed  gUtlty  of  felony,  and  shall, 
upon  con? ietion  thereof,  soffbr  death.    .  - 

Sect*  5.  If  an^  offbnoe  shall  be  Committed  on  board  of  any  ship  or  vessel,  boi* 
longing  to  any  citisen  or  cttixene  of  the  United  Stiltes  while  lying  in  a  port  or 
place  within  the  juriscilction  of  any  foreign  state  or  sovereign,  by  any  person  be- 
longing to  the  company  of  said  ship,  or  any  passenger,  or  any  imier  person 
belonging  to  the  oompany  of  said  ship  or  any  other  paesen^r,  the  same  oflfenee 
shall  be  ccgnixable  and  poniahable  by  the  proper  circuit  court  of  the  United  States, 
in  the  same  way  and  manner  and  under  the  same  circumstance^  as  if  snid  offence 
bad  been  committed  on  bbard  of  such  ship  or  vessel  on  the  high  seaa  and  without 
the  jurisdiction  of  such  fbreign  sovereign  Ar  state:  PtvM^d  etetfye,  That  if  such 
offender  shaH  be  tried  for  such  offimoe,  and  acquitted  or  oonvioied  thereof  in  any 
competent  court  of  such  foreign  state  or  sovereign,  he  shall  not  be  Bubject  to  aiK 
Qtfaer  trial  in  any  court  of  the  United  States. 

,  Sect,  6.  If  any  person  or  pertfona  upon  the  kif^h^eas,  or  in  any  a^m  of  the  sea, 
or  in  any  river,  haven  or  creek,  basin  or  bay  within  the  admiralty  aiid  maritime 
Jurisdiction  of  tJfie  United  States,  and  out  of  the  jurisdiction  of  any  particular  State, . 
shall  by  eurprise,  or  by  oi>en  force  or  violence,  malicious^  attac)L  or  set  upon  anj 
s^p  or  vessel,  belonging  in  whole  or  in  part  to  the  United  States,  or  to  toy  oiti- 
sen  or  eitizenf  thereof,  or  to  ahy  other  person  whatsoever,  with  an  intent  nnlaw- 
fhlly  to  plunder  th^  s^me  ship  or  vessel,  or  to  diospoil  any  owner  or. owners  thereof 
of  any  moneys,  goods  or  merchandize  laden  on  boiprd  thereof,  every  person  so 
offendifig,  his  or  her  counsellors,  aiders  or  abettora,  shall  be  deemed  guilty  of 
fel6ny;  and  shall,  on  oonviption  thereof,  be  punished  by  fime,  not  exceeding  ^w^ 
thousand  dollars,  end  by  Imprisonment  and  confinement  to  bard  labor,  not  ezeeed> 
iog  ten  years,  according  to  the  aggravation  of  the  ofiEenoe. 

Stctm  7.  If  any  person  or  persons,  upon  the  high  seas,  or  in  any  other  of  the 
places  aforesaid,  with  intent  to  kill,  rdb,  steal,  commit  a  rape,  or  to  do  or  perpe- 
trate any  other  felony,  shall  break  or  enter  any  ship  or  vessel,  boat  or  rail;  or  if  any 
penob  or  persons  shall  wilfully  and  malieiooBly.  cut,  spoO  or  dertf  oy  any  cordage, 
cable,  buoys,  booy-rope,  beadnet  <^  other  ftst,  fixed  V>  ^AJ  anchbr  or  moorings 
belonging  to  any  ship,  vessel,  boat,  or  ra9,  every  person  so  offending,  hiis  or  her 
counsellors,  aiders  and  abettors,  shall  be  deemed  ffuilty  of  felony,  and  shall,  oil 
conviction  thereof,  be  punished  by  fine  not  esoeediug  one  thousand  dollars,  apd 
by  imprisonment  a;nd  convenient  to  hard  labor,  not  exceeding  ^v^  years,  ao* 
pording  to  the  aggravation  of  the  oflRmee.  ^ 

Sect^  8.  If  any  person  or  peraens,  npoa  the  high  ieas,  pir  in  any  of  the  placef 
afbi;esaid^  shall  boy,  receive,  or  oonoeal,  or  aid  in  concealing  any  money,  goods, 
bank-notes,  or  other  effects  or  things,  which  may  be  the  subject  of  larceny,  whieh 
have  been  feloniously  taken  or  stolen  firom  any  other  person,  Iwowing  the  same 
to  have  been  taken  or  stolen,  every  persoa  so  offending,  shall  be  deemed  guilty  of 
a  misdeineanor,  and  may  be  prosecuted  tlierefor,  although  the  principal  offebder 
chargeable  Or  charged  with  the  lareeny,  ahall  fiot  have  been  proeecirted  or  cd^ 
▼ictc^  thereof;  and  riiall,  en  conviction  thereof,  be  punished  by  fine,  not  exceeding 
one  thousand  dollars,  and  imprisonment  and  confinement  to  hard  labc»,  not  ex> 
ceeding  three  yeara,  according  to  the  aggravation  of  the  offence. 

iSeet.  9.  If  any  person  or  perMns  shall  plunder,  steal,  or  dea|rey  anjr  money. 


PLACITpRUM  CORONA  33< 

foods*  ■lerebuidiw,  or  olhor  oflbeta,  from  or  belonging  to  any-ihjp  or  TMfel,  or 

boat,  or  ra^  wbicb  tball  bo  in  distiMM,  or  which  shall  be  wrecked,  loet^etranded 

or  cait  awaj  upon  the  tea,  or  npoo  reef,  ahoal,  bank  or  rocks  of  the  sea*  or  in  jinj 

other  plate  within  the  admiralty,  and  maritime  jurisdiction  of  the  United  States, 

or  if  any  person  or  persons  sliall  wilfully  obetrnet  the  escape  of  any  person  en«> 

dea^Yonrinf  to  sove  his  or  her  life  from  snch  ship  or  vessel,  boat  or  rail,  or  the 

wreck  thereof^  or  if  kaj  person  or  persons  shall  hold  oot  or  shoW  any  false  light 

or  lighla,  or  eztingnish  any  true  light,  with  intention  to  bring  any  ship  or  vessel, 

boat  or  raft,  being  or  sailing  upon  the  sea,  into  danger,  or  distress,  or  shipwreck^ 

every  person  so  offending,  his  or  her  counsellors,  aiders  and  abettors,  shall  he 

deemed  guilty  of  felony,  and  shall,  on  conviction  thereof^  be  punished  by  fine,  not 

exceeding  five  thousand  dollars,  snd  imprisonment,  an4  confinement  to  hard  labor, 

not  exce^ing  ten  years*,  according  to  the  aggravation  of  the  offence.    ( U.  S,  v. 

CeomAs,  19  Ptien^  72;  U,  S,  v.  i>aoi«,  5  Jtfatofi,  356;  U,  S.  v.  JlfyiiUr^  Bald,  15.) 

Stqt,  10.  If  any  master  or  oonimander  of  an^  ship  or  vessel,  belonging  in  whole 

or  in  part  to  any  citizen  or  citizens  of  the  United  States,  shall,  during  his  being 

abroad,  maliciooslT,  and  without  justifiable  cause,  foree  any  officer  or  mariner  St 

.eocb.shlp  or  vesaei  on  shore,  or  leave-him  behind  in  any  foreign  port  or  plac^  or 

refhae  to  bring  hoipe  again  aH  such- of  the- officers  and  mariuers  of  such  ship  or 

vessel;  whom  he  carried  out  with  him,'as  are  in  a  condition  to  return,  aiid  willing 

to  return  when  he  shall  be  ready  to  proceed  in  his  homeward  voyage,  every  ma^ 

tor  and  commander*  so  offending,  shall,  on  conviction  thereof^  be  punished  by  fine, ' 

not  exceeding  &vt  hundred  dollars,  or-  by  imprisonment,  not  exceeding  six  mpntbs, 

according  to  the  aggravation  of  the  offenoe.  (Ul  S.  v.  JVeCcAer,  1  iSKei^,  307;  U.Si 

V.  CqgM,  1  Stfmnsr,  394}  U.&  v.  Bugglti^  5  Maton^  193.) 

/Sect.  11.  If  any  person  or  persons  ihall  wilfully  and  maliciously  set  on  ifire,  or 
burn  or  otherwise  destroy,  or  canse  to  be  set  on  fire  or  burnt,  or  otherwise  de* 
etroyed,  or  aid,  procure,  abe^  or  assist  \n  setting  on.  tire,  or  burning  or  otherwise 
destroying  any  ship  or  vessel  of  war  of  the  United  Stateji,  afloat  on  the  high  seas, 
or  in  any  arm  of  thasea,  or  in  any  river,,  haven,  creek,  basin,  or  bay  within  the 
admiralty  jurisdiction  of  the  United  States,  and  out  of  the  iurisdiction  of  any  par* 
tieular  State,  ei^y  person  so  offending  shall  be  deemed  guiltj  of  fblony,  and  shall* 
on  co^iviction  thereof  suffer  death  i  Prcmdtd,  Tha^  nothiilg  herein  contained 
■hall  be  construed  to  take  away  or  'impair  the  right  of  aViy  court  martial  to  pun- 
ish any  offence,  which  by  the  kw  of  the  United  States  may  be  punishable  by  suoh 
court. 

I 

Sed.  23.  If  any  pertoo  of  peraona  upon  the  high  seal,  or  fn  any  arm  of  the 
•ea,  or  In  any  river,  hiveoi  creek,  basin,  or  bay  within  the  admiralty  jurisdiction 
of  the  United  States,  and  out  of  the  jurisdiction  of  any  partitular  State,  on  board 
■ny  vessel  belonging  in  whole  or  in  part  to  the  Unifed  States,  or  anv  citizen  or 
eitiiens  tliereof^  shidl  with  a  dangerous  weapon,  or  with  intent  to  kill,  rob,  steal, 
or  to  commit  a  majfhem  or  rape*  oi*  to  perpetrate  any  other  fblony,  commit  an 
•esaolt  on  another,  such  person  shall,  on  conviction  thereof  be  punished  by  fine 
not  eaneeding  three  thousand  dollars,  and  by  imprisonment  and  leonfinement  to 
faard  labor  not  exceeding  three  years,  according  tot  the  •ggravation  of  the  ofibnoe. 
{U,  &  V.  Chrm^  5  JKiton, 990.) 

SeeL  23.  If  any  person  or  persons  shall,  on  the  high  seas,  or  within  the  United 
States,  wilfiiUy  and  eorruptiy  conspire,  oombine,  and  confederatn  with  any  other 

etrson  or  persons,  such  other  person  or  persons  being  either  Irithju  or  without  tho 
nited  States,  to  cast  away,  burn,  or, otherwise  destroy  any  ship  or  vessel,  or  to 
procure  the  same  to  be  done,  with  intent  to  injure  any  person  or  body  politic  that 
hath  underwritten,  or  shall  thereafierwards  underwrite  any  policy  of  insurance 
thereon,  or  on  goods  on  board  thereof,  or  with  intent  lo  injure  any  person  or  body 
politic  that  .hath  lent  or  ^vanbed,  or  thereafter  shall  lend  or  advance  any  money 
on  such  vessel  on  bottomry  or  respondentia,  or  shall-  within  the  United  States 
build  or  fit  out,  or  aid  in  building  or  fitting  out  any  ship  or  vessel  with  intent  that 
the  same  ehatt  be  cast  away,  burnt,  or  destroyed,  for  the  purpose  or  with  the  de. 
fign  aforesaid,  every  person  so  offending  shall,  on  conviction  thereof,  be  deemed 
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^\hj  of  Iblopy,  andahall  be  pankbed  hy  fine  Dot  expeediiif  ten  tboannd  dollan^ 
aod'bj  iUprisakuiiefit  and  confinement  to  hard  labor  n<^  exceeding  ten  yean. 

The  Am  tf  €ongre$i  of  March  3<2^  1835,  Ch^.  40,  proMit: 
If  any  one  or  more  ofthe  crew  of  any  American  ship  or  v^aeel  on  the  high  flea*,  or ' 
on  any  other  waters  within  the  admiralty  and  maritime  jQriediction  of  Sie  Uoited 
States,  shall  nnlawftiUy,  wilfnlly,  and  with  ibrco  or  by  frand,  threatk  or  other 
intimidations,  nsorp  the  command  Of  snph'ship  or  Yesselfrom  the  master  or  other 
lawful  commanding  officer  thereof,  or  deprive  him  of  his  anthority  and  command^ 
on  board  thereof  or  transfer  snch  authority  and  command  to  any  other  person  not 
lawfiilly  entitled,  thereto,  eirery  sach  person  so  emending,  bis  aiders  or  abettors, 
shall  be  dee'iped  guilty,  of  a  revolt,  dt  mlitiny  and  felony,  and  shall,  on  conviction 
thereof^  be  punished  by  fine  not  exceeding  two  thonsaiid  dollars,  and'bv  Imprisoa- 
ment  and  confinement  to  hard  'labor  not  exceeding  ten  years,  according  to  Um 
natai^  and  aggravation  of  the  ofibnce. 

8eeL  d.  If  any  one  or  more  of  the  dresr  of  any  American  ship  or  vessel  on  tba 
high  seas,  or  any  other  waters  within  the  ^admiralty  andtmaritime  jurisdiction  of 
the  United  States,' shall  endeavour  to  make  a  revolt  or  mutiny  on  board  such  ship 
or  Tessel,  or  shall  combine,  couspir^  or  confederate  with  any  othe^  person  or  per. 
sons  on  board  to  make  such  revokt  or  mutiny,  or  shall  solicit,  incite,  or  stir  up  any 
other  or  others  ofthe  crew  to  disobey  or  resist  the  lawful  orders  Of  the  master  or 
other  officer  of  fuch  fehip  or  vessel,'  or  to  refuse  or  neglect  their  proper  duty  On 
board  thereof  or  shall  unlawfiilly  confine  the  master  or  other,  commanding  <^cer 
thereof,  eveiy  such  person  so  OTOhdinjt  shall,  on  conviction  thereof,  be  punished 
by  fine  not  exceeding  one  thousand  dolars,  or  by  imprisonment  not  exceeding  five 
years,  or  by  both,  according  to  the  nature  and^aggravalion  of  the  ofibnc^. 

^  Sect,  3.  If  any  master  or  other  officer  orany  American  ship  or  veesel  on'  the 
high  seas,  or  on^any  other  waters  within  the  admiralty  and  maritime  jurisdictioa 
ofthe  United  States,  shall  from  malice,  hatred,  or  revenge,  aiid  without  justifiable 
cause,,  beat,  wound,  or  isoprison  any  one  or  more  of  the  crew  of  sodh  ship  or^ 
vessel,  or  withhold  from  them  suitable  food  and  nourishment,  or  Inflict  upon  them 
any,  cruel  and  unusqal  punishment,  every  such  person  so  ofieoding  shall,  on  con« 
▼iction  thereoC  be  punished  by  fine  not  exceeding  one  thousand  dollars,  or  by 
Imprisonment  not  exceeding  ^^e  years,  or  by  both,  a^ccording  to  the  Aaturo  and 
agirravaUon  6f  the  offence.  (U,  &  v.  Matthew^  3  Sumn,  470;  U»  8.  V.  Caindy^ 
d  Sumn^  583;  V.  8,  v.  Roger$,  3  Sumn,  343;  U.  8.  v.  Taylor,  3  Sumn.  584.) 

The  Aa  e/  Cangrfss  pf  March  Sd,  1847, prwnihi : ,        ■' 

That  any  subject  or  eititen  of  any  foreign  State,  who  shall  be  found  and -taken 
on  the  sea,  making  war  upon  the  United  States,  or  cruising,  against  the  ^esseb 
and  property  thereof,  or  of  the  citisens  of  the  same,  contrary  to  the  provisions' of 
any  treaty  existing  between  the  United  States  And  the  State  of  which  such  person^ 
is  a  citizen  or  subject,  when  by  such  treaty  such  acts  of  such  persons  are  de* 
clared  to  h%  pur<uBy,  may  be  arraigned,  tried,  convicted,  and  punished  before  any 
circuit  court  of  the  United  States,  igit  the  district  into  which  sach  person  may  be 
brought,  or  shall  be  found,  iki  the  same  manner  as  other  persons  charged  with- 
pirscy  may  be  arraigned,  tried,  convicted,  and  punished  in  said  courts. 

U.  8.  V.  JSm.  MeOiU,  4  paU,  436.  was  an  indictment  fiir  murder,  (founded  on 
the  8th  sect  ofthe  act  of  Jiprii  30, 1790,  ch,  9.)  the  mortal  blow  was  given  On  ship 
board  in  the  harbour  of  Cape  Francois.  The  prisoner  was  taken  on  shore,  and 
died  the  next  day.  The  Court  held  that  the  death,  as  well  as  the  mortal  stroke, 
must  happen  on  the  high  seas  to  constitute  a' murder  there.  (This  case  has  shioe 
been  provided  fi>r  by  the  4th  section  of  the  act  of  March  3;  1835.)  And  Wash, 
ington,  J.,  held  that  the  words  of  the  Constitution  must  be  takefi  to  refer  to  the 
**  admiralty  and  maritime*  jurisdiction**  of  fihglsAd,  independent  of  acts  of 
parliament 

U.&w.  BitanB,  3  Wheat,  336.  was  an  indictment  fi>r  murder  (founded  on  the 
8th  sect  of  act  of  17^0,)  conimHted  on  board  a  United  Sutes*  ship  of  war  lying 
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•ft  «lieIior  in  Boctoo  harbour.  T&an^- beyond  the  pontioo  where  the  lay  (he  civil 
and  crimtDal  jarudiotion  of  tine  6oarU  of  MasMEehaseUs  had  eonstaotly  been 
•enred  and  obeyed.  .Tl)9  Sapreme  Coort  Jul4f  thftt  whatever  may  be  the  conatl- 
ttttional  power  of  CoDfl^ren  ander  the  elaaae  extending  **the  judiciaT  power  ofth^ 
United  States  to  all  caaea  of  admiralty  ^nd  maritime  jarisdidion,"  they  have  not 
so  exercised  if  ho  the  8th  aecaon  of  the  act  of  1790,  as  to  five  to  the  United  SUtea 
courta  jvriidiction  over  a  riveri  haven,  baain  or  bayi  which  is  within  the  jorisdic- 
tioo  of  any  particular  State. 

That  it  iaoot tbeoflSBnoe  committed,  bat  thfs  plaeeof  ita  eommiseion,  which 
araat  be  without  the  cognizance  of  the  Sute  jurisdiction. 

The  phraie,  ''or  in  any  other  flaca/*  &o.  as  contained  in  the  3d  section  of  the 
act  of  1790,  cannot  be  conttmed  as  referring  to  the  deck;  of  a  United  States  ship 
of  wa^,  on  board  of  which  a'mprder  may  be  committed. 

U.  &  Y.PaUmr,  3  Wheat.  610.  Under  the  8th  sect  of  the  act  of  1790,  « 
robktry  m  ike  high  §ea$  is  piracy,  though  if  it  were  committed  on  kmd,  it  would 
not  be  punished  capitally  by  the  laws  of  the  United  States;  and  thor courts  of  the 
United  States  have  jurisdiction  of  such  oflfenoe.  Robbery,  by  oiie  who  is  net  a 
citizen  of  the  United  Statss^  committed  on  the  high  seas,  on  board  a  .TesseV  owned 
by  foreigners  exclusively,  is  not  piracy  under  tliat  section  of  the  statute,  aor  pa»- 
ishable  in  the  eourts  of  the  Uhited  States. 

U,  8,  V.  WUibergert  5  Wheat,  76.  was  an  indictment  for  manslaughter  (founded 
on  the  13th  sect  of  the  act  of  1790)  committed  on  board  an  Am^ican  merehaot 
ship  lying  in  the  river  'I'igria,  in  fresh  water,  off  W,ampoa,abont  one  hundred 
yards  ihui  the  shore.  It  waa  contended  that  tiie  phrase  **  manslaughter  upon  the 
high  seas,**  in  the  ISth  sect  of  the  act  of  1790,  was  to  be  Construed  in  connexion 
with  the  phnuie,  **  aQy  river,  haven,  basin,  or  bay,**  as  contained  in  the  3d -sect  of 
the  act  "^ 

The  Supreme  Coutt  nrjected  this  construction  of  the  act,  and  enforced  the  rule 
that  penal  sUtotes  must  bo  construed  strictly ;  ''holding  thatcxfreme  imfrobabiUty 
that  Congress  would  have  intended  to  make  those  differences  with  respect  to 
place  which  their  words  import,  is  not  a  guide  which  a  court,  in  construing  a 
penal  statute,  can  safely  take.       .        *      - 

U,  i&v.  l^Wong,  5  Wheat,  134.  It  is  competent  under  an .  indictmeiit '  for 
idracy  for  the  jury  to  find,  that  a  vessel  within  a  marine  league  of  the  shore,  at 
anchor  in  an  open  roajdatead,  where  vessels  only  Hde  .under  shelter  of  the  land  at 
a  aeaeen  when  the  course  of  the  winds  is  invariable,,  is  upon  the  high  ssoa. . 

The  words  out  of  the  jurisdiction  of  any  pardcular  State  itt  the  act  of  1790, 
means  State  of  the  Union. 

U.  S.  V.  Klintoek,  5  Wheat  144.  The  act  of  1790,  sect  8.  extends  to  aU  per. 
■one  on  board  all  vessels  which,  throw  off  their  national  character  by  cruising 
piratically,  and  oommltling  piracy  on  other  vessels. 

U.  8.  V.  Holmee  Sf  al,  5  Wheat.  413.  Under  the  8th  sect  of  the  act  of  1790, 
if  the  offence- he  committed  on  bpard  a' foreign  vessel  hj  a  citizen  of  the  United 
States,  or  on  board  a  veesel  of  the  United  States  by  a  foreigner,  <ir  by  a  citizen  or 
foreigner  on  board  a  piratical  vessel,  the  offence  is  equally  cognizable  by  the 
United  States*  eourtr;  and  it  makes  no  difference  whether  the  offense  was  com- 
mitted  on  board  a  vessel  or  in  the  sea. 

U.  &  V.  Pifatea,  5  WheaL  300.  A  vessel  lying  at  anchor  in  an  open  road- 
atsad  at  the  island  of  Banavttta^  was  held  to  be  ''on  the  high  seas,**  within  the 
8th  sect  of  the  act  of  1790. 

U.  8.  V.  Coom6s,  13  Petere^  73.  In  eases  purely  dependent  upon  the  locality 
of  the  act  done,  the  jucisdiction  in  the  United  States  is  limited  to  the  sea  and  to 
tide  waters,  as  fiur  as  the  tide  flows,  but  it  does  not  reach  beyond  high  water  mark. 

U.&w.  Aoas,  1  Oall  634.  The  Circuit  Court  has  cognizance  under  the  act  of 
the  30fA  AprU,  1790;  of  piraiy  on  board  of  an  American  ship,  although  com- 
mitted in  an  open  roadstead,  adjacent  to  a  foreign  territory  and  within  half  a 
mile  of  the  shore*  The  "  high  seas'*  in  that  act  mean  any  watea  en  the  sea- 
coast  which  are  without  the  boundary  of  low- water  mark. 

U>  &  V.  Kneier^  Baldwin^e  Repe*  15,  was  an  indictment  for  robbery  and 
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piraejT  on  the  hlgk  .•aaa,  on  board  a  brif  ealled  **L*Eelair,**  n  Ibreipi  VMad, 
•btloDginf  eidniively  to  Fieaoh  owiien,  and  ^linr  under  the  Frem3i  6a|r,  ii 
waa  A<M,  that  nndor  the  aeU  of  CoofreM  the  United  Stotea*  Cdmta  had  no  jnrie- 
dietioh  to  try  and  pnniah  the  oflbnoe. 

U.SLi.  IWfWR,  1  Skmner,  170.  The  profi^en  in  the  aet  of  1790  (or  tiie 
'^trial  of  ofiendera,  ia  in  the  alternative,  ao  that  it  mirT  be  either  in  the  daatriel 
wher^  be  ii  apprehended,  or  in  that  into  which  he  ia  nrit  brOdgbt. 

U.  &  ▼.  Arei«,.3  Sumner^  483.  A  gon  waa  fired  ihwi  an  'American  Tcaeel^ 
Jjing  in  a  harbour  of  one  ^  the  Soeie^lBlea^  by  which  a  pjeraon  on  boud  a 
achooner  belonging  to  the  nativea  and  iTing  in  ti^  aame  hftfbonr,  waa  killed; 
kdd^  that  the  act  in  contemplation  of  law  waa  done  on  board  the  foreign 
fiehnoner,  Where  the  ahot  toolc  effect,  and  that  jnriadictiun  of  it  belonged  to  the 
foreign  gofernmenti,  and  not  to  the  cdurta  of  the  United  Btatea  under  the  act 

of  mo.  '  ^. 

.  U.8,v»  Smith,  I  Maabn,  147.  A  veiael  lying  on  Uie  aea,  cntaide  of  a  harbpor 
pi  the  United  Statea,  within  three  milea  of  the  ahoie,  ia  on  the  high  eeea.  % 

U»  &  ▼.  /hmtboti,  1  Mmou,  15S.  The  watera  of  haTcna^  where  the  tide  ebba 
and  ftowa,  are  not  properly  the  high  $eaa  onleae  without  lo#-water  mark. 

U.  &Y.  JioMaaan,  4  ICaaen,  807.  An  ofibnce. committed  in  a  bay  that  ia  eiw 
tirely  land-locked  and  encloaed  by  reeft,  le  not  committed  on  the  iUgleisa  within 
the  aet  of  SOU  HUrek,  1804. 

U.  &  T.  Oni^  5  Ifaaen,  290.  The  State  oonrta  hare  Jqriadictimi  of  ofl^een 
committed  on  arme  of  the  aea,  creeln,.havefia,  baaine,  and,  baya  within  the  ebb 
and'flow  of  the  tide,  where  tbooe  plaoea  are  withio  the  body  of  a  obanty ;  and  in 
Mch  caaea  the  Circuii  Coorta  of  the  United  Statea  have  no  jnripdietion  under  the 
erimea  aet  of  1 835. 

Where  an  arm  of  the  aeup  or  creek|  haten»  baain>  or  bay  ia  eo  narrow,  that  a 
peraon  atanding  on  one  rimre  can  reaaonably  diacern  and  diatinctly  aee,  by  the 
naked  eye»  what  ia  doing  on  the  oppoaite  ahore,  the  watera  are  within  the  body 
of  a  county.  In  euch  wafera  tlie  admiralty  and  common  law  have  concurrent 
joriadietion. 

Chancellor  JTmiI  aaya :  •"  The  aotf  of  Congreaa  of  April  dXkh,  1790,  jdL  9,  and 
of  March  Sd,  1835,  eft.  67,  are  not  auffidently  preciae  on  tfie  aol^eiSt  of  the  crimi- 

aal  .juriadietion  of  the  admiralty  over  erimea  committed*  on  the  high  aeaa • 

It  ia  difficult  to  onderatand  exactly  what  waa  faitanded  by  the  diveraity  of  laau 
goage  in  diflSerent  aectionai  being,  general  in  one  and  apecific  in  another,  ao  far 
na  tneee  variooa  aectiona  have  not  been  oonatmed  or  defined  by  judicial  deciaiona. 
We  may  aafely  aay,  that  ao  fiir  aa  any  crime  committed  upon  the  high  aeha,  no 
matter  by  whom  or  where,  amounta  to  piracy  within  the  provision  of  the  laW  of 
nationa,  tiiere  can  be  no  doubt  of  the  juriodiction  of  the  Circuit  Courta  of  tho 
United  Statea.  But  wb^re  the  crime  haa.not  attained  ^that  bad  eminence,*  tbwo 
the  juriiMliction  can  only,  upon  proper  principlea,  attach  to  Crimea  committed  by 
American  citizena  upon  the  high  aeaa,  or  to^imea  committed  4n  er  upon  an 
American  veaad  upon  '"the  high  aeaa.  If  tJie  American  citiie'n  commita  the 
crime  on  the  high  aeaa,  on  board  of  a  foreign  veaad,  the  peraenal  iuriadiotioii 
over  the  citiien,  in  that  caae,  if  it  eziat  at  all,  muat  be  concurrent  with  the  joria- 
dietion of  the  foreign  |[overnment  to  which  the  veaael  belonga.  or  by  whooe  aoU 
jeeta  it  ia  owned.  Under  the  8th  aeetieo  of  the  act  of  AprU  90IA,  1790,  if  an 
oflSence  be  committed  on  board  of  a  ibipign  veaael  by  a  citiien  of  the  United 
Statea,  or  on  board  of  a  veaael  of  the  Unidsd  Statea  by  a'foraigner,  or  by  a  citiien 
,  or  foreigner  on  board  of  a  piratical  veaael,  it  ia  oognixable  by  the  courts  of  tho 
United  Stetea.'*   4  0oiiMUft36S. 
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CHAPTER  IV. 

COWCSRRIirO  QSNXRAI.  OOMMI88IOHS  OF   OTBA  AND  TXRHIKEB. 

« 

JiTiTtcEs  of  oyer-  and  terminer  are  of  two  kinds^  viz.  Jus* 
ticiarii  oriinarii^  such  is  the  court  of  king's  bench,  the  su- 
preme ordinary  court  of  oyer  and  terminer ^  and  is  comprised 
within  the  statutes,  that  giro  power  to  justices  of  oyer,  and  /^r** 
miner,  as  hath  been  already  s^id. 

The  delegate  or  commissionate  justices  of  oyer  and  terminer 
are  those,  who  are  by  commission,  which  usually  is  gri^nted  in 
the  circuits  directed  to  justices  of  assise  and  divers  others,  or 
any, three  of  them,  whereof  commonly  one  of  the  justices  of 
assise  is  of  the  quorum;  and  it  is  ad  inquirendum  per 
sacramentum  proborum  &  legalinm  hominnm  of  the  [  S3  3 
sereral  counties  de  quibuscunque  proditionibus,  4*^.' 
and  divers  other  offenses  .therein  mentiond,  ac  de  ominibus  in- 
juriis  Sl  malefactis  quibuscunque  in  comitjatibus  Bucks,  i^e. 
eaque  omnia  audiendum  &  terminandum,  &cturi  inde  quod  ad 
justitiam  pertinet  secundum  legem  &  consuetudinem  regni  Aug* 
lias,  4*c.  and  this  to  be  done  tim  infra  libertates  quim  extra. 

This  commission  is  specially  called  a  comniission  of  oyer  and 
terminer;  and  therefore,  altfaio  justices  of  peace  have  a  clause 
in  their  commission  ad  audiendum  4*  terminandum  felonies, 
4^.  yet  justices  of  peace  come  not  under  the  name  of  justices,  of 
oyer  and  terminer  within  those  acts  of  parliament,  that  mei^tion 
justices  of  oyer  and  terminer;  as  upon  the  statute  of  5  Eliz. 
eap.  14.  for  forgery,  as  shall  be  said ,  farther  herettfter  in  the 
diapter  of  justices  ^ -peace.  9  Co.  J?q9.  118.  &.  lord  Sanchar^e 
case,  Co.  P.  C.  eap.  41. /i.  103. 

But  the  justices  of  the  court  of  king's  bench  are  the  sovereign 
ordinary  commissionen  of  oyer  and  terminer^  as  hath  l^een  her 
tore  said.  '  « 

My  lord  Coke  iu  his  4  Ineiit  cap..  88  4*  30.  hath  laid  together 
the  learning  of  the  courts  of  over  and  terminer  and  gaol-de- 
livery, whose  method  I  shall  follow. 

Commissioners  of  oyer  and  terminer  before  their  sessions, 
issue  a  precept  to  the  sheriff  much  of  the  same  form  as  com- 
roissioneis  of  gaol-delivery  do;  see  the  form  thereof.  Bast. 
Entries  443.  b.  title  oyer  and  terminer.  I  E.  S, 

].  The  justice  of  oyer  and  terminer  iii  criminal  ^causes  can* 
not  be  by  writ,  but  must  be  by  commission  under  the  great  seal; 
otherwise  their  proceediags  are  void.  48  ^seiz.  12. 
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2f  Both  iD  cotnmisaions  of  oyer  and  ierminer  and  of  gaol- 
delivery^  and  other  commissions  of  li^e  nature  directed  to  one 
or  more,  there  may  be  additional  commissions  of  association, 
and  thereupon  writs  are  to  issue  to  the  former  commitoioners 
de  admit tendo  in  socieiqtem;  an^  if  all  cannot  attend  the  ses- 
sion, a  writ  of  Si  omnes  interesse  nonpositisj  tune  vosJres  vel 
duo  vestrHtm^quos  prmsentes  eiee  eontigeritj  {quorum  aliquem 
vestrUm^  A.  B.  vet  C,  D.  unum  esse  t^olumus,)  ad  prmmissa 
faciend*  intendatis.  fye.   Vide  F.  N.  B. p.  IWy  11%. 

.    3.  Justices  of  o^«r.  and  /ermtner  or  gaol-delivery,  if 

[  24  ]  they  once  sit  .without  adjournment,  their  commission  is 

determined;  but  tho  they  be  appointed  on\y  pro  hdc 

vice^  yet  they  may  continue  their  session^  from  day  to  day  by 

adjournment;  the  like  for  all. other  commissions. 

But  it  is  not  always  necessary  nor  usual  to  enter  their  ad- 
journment on  record,  (tho  it  might  be  fit  in  many  cases,)  and 
then  if  it  be  not  entered  on  record,  their  session  alwieiys  relates 
to  the  first  day,  and  so  are  their  records  entered  as  of  the  first 
day  of  the  session. 

But  in  some  cases  it  is  absolutely  necessary  to  enter  their 
adjournments  oi^  record,  as  where  an  indictment  is  taken  tho 
first  day  of  the  session  before  justices  of  ot/er  and  terminer^  and 
they  make  a  precept  to  the  sheriff  to  return  a  jury  the  next  day, 
or  at  any  following  day,  upon  the  prisoner's  plea  of  not  guilty, 
there  naust  be  a  record  made  of  the  adjournment  of  the  sessions 
to  that  day,  otherwise  it  will  be  erroneous,  (because  without 
such  entry  the  whole  sessions  will  be  supposed  in  law  to  be 
held  the  first  day,)  and  out  of  the  sessions;  the  like  for  justices 
of  peace. 

So  if  after  the  first  day  of  the.  sessions  either  of  oyer  and  ter^ 
miner,  or  gaol-delivery,  there  be  a.  felony  committed,  and  the 
party  indicted  for  it,  there  mu3t  be  an  entry  of  the  adjournment^ 
at  least  till  the  day  of  the  indictmejit  taken,  because  otherwise 
the  felony  will  be  supposed  in  law  to  be  comthittedaftet  the 
determination  of  the  sessions.    14  Car.  l\    Sampaon^s  case.(a) 

4.  Commissions  of  oyer  and  terminer^  gaol-delivery,  and 
regularly  all  other  commissions  are  determined  by.one  of  these 
foiir  ways.  1«  By  a  session  and  non-adjournment,  as  before. 
2.  By  the  king's  death:  yet  it  is  held,  tho  ill  strictness  of  law 
the  commissions  b^  determined  by  the  king's  death,  so  as  no 
proclamation  without  an  act  of  parliament  can  give  them  cohr 
tinuance,  but  they  must  have  new  commissions,  Croke^l  Car.  1* 
p.  1.  yet  the  acts  they  do  by  virtu^^of  these  commissions  after 
the  king's  death,  and  before  notice  thereof,  stand  good.    ibf. 

(a)  W.J6n€9,4SO. 
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3  Car.  O.  JB.  Crokeyp^  97,  98.  in  Sir  Randolph  Cretans  case.(*) 
3.  By  express  tSupersedetis  by  a  writ;  but  this  Super^ 
9edta9  by  writ,  tho  it  be  a  Supersedeas  omninoy  yei  [  ^5  1 
is  Tio%  an  absolute  repeal  of  the  cpminission,  but  only 
a  suspension^  for  it  may  be  renewed  again  by  a  writ  of  Proctr 
dendoj  12  ^ssiz,  SK  adjudged.  4.  By  the  issuing  a  new 
commission  of  the  same  ^lature  in  the  same  county^  and  notice 
thereof. 

And  therefore . before  the  former  commission  bede^ermind, 
there  must  be  notice,  which  is,  of  three  kinds.  I.  By  shewing 
the  new  commission;  this  determines  the  former,  as  to  all  those 
and  those  only  to  whom  it  is  shewn.  2.  By  a  proclamation  of 
the  latter  commission  in  the  county;. this  determines  the  former 
commission  r  wholly.  3.  By  a  session  in  the  county  by  force  of 
the  latter  commission  in  the  county.  Coke^  4  Instit.  cap.  26. 
/I.  165. 

If  a  general  commission  of  c^yfr  and  /^m jn^,  gaol-deiiYcryi 
or  the  peace,  issue  for  the  county  at  large;  and  afterwards  a 
special  commission  of  the  like  nature  for  one  tot^n,  or  for  the 
ioea  tnariiima  of  that  county,  this  new  commission,  with  notice 
as  before,  doth  determine .  the  general  commission  pro  tanto. 
25  Eliz.  Laeie^s  case,  1  Leoiiy  n.  363.  p.  270.  ^  supra^eap. 
prmcedenie. 

And  so  I  conversOfif  a  special  commission  of  oyer  $nd  ter^ 
miner  J  gaol-deliverjr,  or  the  peace,  issue  for  a  particular  town 
or  city,  not  being  a  county,  or  for  the  hea  rharitima^  a  general 
commission  of  the  like  qature  in  the  Cpunty,  with  siich 
a  notice  as  before,  determines  the  special  commission:  [  26  ]] 
Bat  by  the  statute  of  2  4*  3  P.  fy  M.  cap.  18.  this  is  ^ 
hMped  as  to  special  commissions  in  cities  and  towns  corporate, 
as  hath  been  before  said;  but  that  statute  is  to  be  intended  only 
of  towns  or  cities,  as  it  seems,  {qussre)  and  extends  not  to  com* 

(•>  Bat  now  hj7  SfS  W.S.eap.  27.  and  1  Arm.  cap.  8.  it  is  enacted,  ** That  no 
eommiMioB  eillier  civil  or  military.  That  no  patent  or  grant  of  any  dffice  or  im- 
ploy ment  either  eiYil  or  military.  That  nojsommivion  of  asiiee,  oyer  and  iermitier^ 
general  gaol-delivery,  or  of  aeBOciation,  writ  of  admiltaoce,  writ  of  #•  non  omnet^^ 
writ  of  anistance,  or  commission  of  the  peace  shall  be  determind  by  the  demise 
oTany  king  or  qneen  of  this  realm,  but  shall  continue  in  full  force  for  six  months 
nest  ensuing  notwithstanding  such  demise,  unless  superseded  and  determind  by 
Uie  neit  soccessor:  And  alsp  no  original  writ,  writ  of  Nisi  prittf,  commission, 
process,  or  proceedings  whatsoever  in,  or  issuing  oat  of  any  court  of  equity,  nor 
any  process  or  proceeding  upon  any  office  or  inqoisiUon,  nor  any  writ  of  Certt'o- 
rvrt,  or  Habeas  Corpus  in  any  matter  or  cause  either  criminal  or  civil,  nor  any 
writ  of  attachment,  or  process  for  contempt,  nor  apy  oommiMion  of  delegacy,  or 
review  for  any  matters  ecclesiastical,  testimentary,  or  maritime,  or  any  process 
thereupon  shall  be  determind,  abated  or  discontinued  by  the  demise  of  any  king 
or  queen  of  this  realm,  but  shaH  remain  in  full  force,  as  if  such  king  or  queen  had 
Mved.** 
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missions  of  oyer  and  terminer.   4  Co.  Instii.  p.  165.  in  mar-' 
gtne* 

But  if  there  be  a  general  epmmission  of  oyer  and  terminer, 
or  gaol-deliyery,  or  peace  fof  the  whole  coanty,  and  a'  special 
commission  of  the  same  nature  to  a  liberty,  hundred,  or  other 
precinct,  as  in  a  hundred,  liberty,  or  franchise  within  the  coanty^ 
and  both  bear  teste  the  same  day,  they  all  stand.  Thus  it  is  in 
Suffoiky  where  there  have  been  always  threis  commissions  of 
gaol-delivery  to  the  justices  of  assize,  one  for  the  county  at 
large,  another  for  the  franchise^  another  for  the  town  of  Bury, 
and  they  impanel  sevisral  grand  jorieS)  and  sit  and  act  respect 
lively  by  each  commission. 

And  the  justices  of  gaoUdelivery  in  the  franchise  mUst  sit  in 
the  franchise  by  the  statute  of  37  H.  8.  cap,  24.  and  the  reason 
is,  because  antiently  the  abbots  of  St.  Edmund^s^Bury  did  by 
virtue  of  the  king's  letters  patent,  constitute  their  own  jnstibea 
of  gaol-delivery  in  the  franchise  and  town ;  and  therefore  the 
sessions  of  gaoMelivery  is  fittest  to  be  held  at  Bury;  but  the 
commission  of  oyer  and  terminer  extends  tdm  it^ra  libertates^ 
quikm  extra;  but  of  this  vide  cap.  prox. 

But  a  commission  of  one  nature  doth  not  supersede  a  com- 
ipission  of  another  nature^  as  a  commission  of  oyer  and  /6rm^> 
ner  is  not  repealed  by  a  subsequent  commission  of  gaol-delivefy 
or  the  peace,  nor  I  convert,  for  they  are  of  several  natures. 
S  Mar.  B.  Commiieion  24.  .  . 

These  things  before-mentiond  are  common  to  all  judiciary 
coinaiissions;  these  that  follow,  more  particularly  concern  gene* 
ral  commissions  of  oyer  and  terminer. 

1.  Regularly  upon  the  commission  of  oyer  and  terminer 
there  should  issue  a  precept  to  the  sheriff  in  the  name  of  three 
commissioners  at  least,  whereof  one  of  the  quorumj,nnd  under 
their  particular  seals,  bearing  date  fifteen  days  at  least  before 
their  session,  to  the  sheriff  to  return  twenty-four  for  a  grslnd 
inquest  ac/  inquirendumy  Sec.  at  such  a  day;  and  the 
[  27  ]  sheriff  is  to  return  his  panel  annexed  tolhe  precept. 

2.  Regularly  the  commissioners  of  oyer  and  termi'- 
fitfr  cannot  nrpceed  upon  any  indictment  taken  before  others 
than  themselves,  d  Mar.  S.  Commission  24.  And  therefore 
they  cannot  proceed  upon  the  coroner's  inquest,  or  upon  en 
Indictment  of  felony  before  justices  of  peace. 

But  this  rule  hath  two  exceptions,  h  That  it  is.only  intend- 
ed of  a  general  commission  of  oyer  and  terminer j  for,  as  hath 
been  shewn,  there  may  be  a  special  commission  to  determine 
a  treason  or  felony  taken  ^  before  other  commissioners  of  oi/er 
and  terminer^  Plowd.  Com.  p.  3^0.  Casus  com^  Leicest.;  nay, 
or  by  the  coroner  or  justices  of  the  peace.    2,  That  it  doth  not 
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extend  to  an  inqpisition  taken  before  other  commissioners  of 
oyer  and  terminer;  for  \i  is  and  always  hath  been  the  obnstant 
practice  to  take  indictments  before  comifiissioners  of  oyer  land 
ierfninery  as  for  highways,  barretry,  forgery,  perjury,  4'C.  and 
to  try  them  befor^  other  commissioners  of  oyer  axid^  terminer 
at  another  subsequent  sessions;  and  if  there  were  any  doubt  of 
that  at  eommon  law,  jret  the  statute  of  1  B.  6.  cap.  7.  hath  set* 
tied  it,  viz.  **  That  no  process  or  suit  made  before  the  justices  of 
assise,  gaoMeliyery,  oyer  and  terminer,  justices  of  pea<^,or 
any  the  king's  commissioners,  shall  be  in  any  wise  discontinued 
by  qiaking  or  publishing  any  new  commission  or  association^ 
or  by  altering  the  names  of  the  justices ;  but  the  new  justices 
of  assise,  gaoMelivery,  alnd  the  peace,  or  other  commissioners 
may  proceed  in  every  behalf,  as  if  the  old  commission)!,,  jtis* 
tices  and  commisstonent  bad  still  remaind  and  continued  not 
alterd/'  > 

Ai9d  this  gives  power  to  the  justices  of  oyer  and  terminer, 
4:c;  to  proceed  upon  indictments  taken  by  former  justices  of 
oyer  and  /^rmfner,  as  well  in  cases  of  treason  or  felony,  as 
other  misdemeanors. 

3.  In  case  whei^  a  felon  or  traitor,  ^.  pleads  to  an  indict- 
ment taken  before  justices  of  oyer  and  terminery  they  ought 
not,  (as  in  case  of  justices  of  gapUdelivery,)  to  inward  a  preoept 
ore  tertus  to  the  sheriff  to  return  a  jury,  but  it  must  be 

by  precept  in  the  names  And  under  the  seals  of  th^  £  28  j 
commissioners;  or  three  pf  them,  whereof  one  of  the 
quorum.    4  Co.   Insiit.  cap:  SO.  p.  168.  fy  ibidem  cap.  28. 
p.  164.  and  the  shwiff  ought  to  return  the  pan^iel  filed  to  the 
precept. 

4.  but  the  indictment  may  be  preferred,  issue  joined,  precept 
made  and  returned,  and  prisoner  tried  the  same  day  before 
commissioners  of  oyer  and  termirier:  see  the  precedents  cited 
4  Co.  Inatit.  cap.  28.  p.  164.  P.  16  Car.  1.  B.  R.  Croke  583. 
resolved  per  omnes  Justieiarios  •AngUm^  altho  there  were  no 
commission  of  gaol-delivery  in  that  case,  but  only  of  oyer  and 
terminer.  Accords  H.  9  Car.  B.  R.  Chapman* s  case  for 
barretry  before  justices  of  oyer  and  terminer.  2  Roll.  Mr. 
p.  96.  And  the  same  law  is  questionless  for  justices  of  gaol- 
delivery.    T.  9  Car.  B.  R.  Croke  315. 

But  in  cases  of  justices  of  the  peace  it  hath  been  held,  that 
they  cannot  try  the  same  session  that  the  party  pleads  to  ihe 
indictment,  much  less  the  same  he  is  indicted.  22  B.  4.  Coron. 
44.  H.  11  Car.  I.  B.R.  Croke^p.  438  ^  448.  adjudged  in  cases 
not  capital,  Bunksted's  case  in  an  indictment  of  extortion^  and 
accordingly  ruled  7!  23  Car.  B.  R.  Pue^a  case  for  seditious 
words.    2  H.  8,  Kelw.  259. 
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Bat  yet  it  hath  been  held  good  even  before  jttstices  6f  peaoe^ 
to  receive  ah  indictment^  and  put  the  party,  iCpresent,  to  plead 
to  it,  and  try  it  the  same  sessions,  7!  14.  ybc.  B.  JR.  Cro.  404. 
Biceps  case  adjudged  good,  4  Co.  Imtii.  cap.  23«  p*  164,  t^^^A* 
out.  question  they  may :  And  there  can  be  no  djiference 
assigned  between  sessions  of  the  peace  and  oyer  and  terminer' 
in  this  case,  DOT  between  causes  criminal  and  capital,  for  the 
offenses  rise  in  the  same  county,,  and  as  there  goes  out  sC  sum-* 
moos  of  gaol-delivery,  so  there  issues  a  general  summons  of  the 
sessions  of  the  peace ;  and  that  all  constables,  fyc.  then  attend; 
gtfod  vide  Crompt.  depace^f^  %^%.  m  %  Co*  Inatit.  super  ^rti- 
culiSf  cap.  15.  p.  568.  v 

Yet  in  respect. of  this  contrariety  of  opioion,ihe  use  hath  com- 
monly obtaiqd,  that  in  eases  not  capital  both  before  justices  pf 
oyer  and  terminer^  and  of  the  peace,  he  that  traversetb  an  in- 
dictn^ent,  hath  time  to  try  it  till  the  next  session ;  but 
[  39  ]  where  the  party  is  in  prison,  the  justices  of  gaol-de- 
livery put  him  toanswer,  and  try  it  presently.. 

But  in  ail  treasons  and  felonies,  as  well  before  justices  of  oyer 
dLtid.  terminer  or  of  peace,  as  well  as  before  justices  of  gaol-de- 
livery, the  constant  course,  is  to  indict  the  party,  put  him  to 
plead,  try  him, and  give  judgment, and  all  at  the  same  sessions; 
and  it  is  fit  to  hofd  the  course  according  to  the  modern  usage; 
but  it  seems  to  m^,  that  in  all  cases  criminal  or  capital,  justices, 
of  oyer  and  terminer  may  de  rigdre  juris  proceed  to  indict- 
ment, trial  and  judgment  the  same  sessions. 

5.  The  court  of  the  general  coikunissioners  of  oyer  and  /er- 
mineri  as  likewise  that  of  the  gaol-delivery  and  of  assise,  comes 
wider  the  name  of  a  court  of  record  in  relation  to  those  offenses, 
that  by  act  of  parliament  are  directed  to  be  punished  in  any 
court  of  record;  as  the  statute  of  5  tjr  6  E.S.  cap.  14.  of  fore- 
atalters,  fyc^  and  the  statute  of  38  H.  8.  Ciup.  9.  of  unlawful 
games,  by  the  opinion  of  my  lord  Cpke^  4  Inst  it.  cap.  28^.  p.  16*4. 
and  according  to  him,  if  it  be  limited  to  be  punished  in  any  of 
his  majesty^s  courts  oivecord. 

But  there  is  a  great  authority  against  this,  and  that  in  such 
cases,  especially  the  latter,  it  only  extends  to  the  four  gr^aC 
courts  at  fVestminster^  as  upon  the  statute  of  drapery,  ^  fy  S 
P.  ^  M.  cap,  5.  which  is,  that  the  penalties  of  that  act  shall  bd 
recoverd  by  action,  bill,  plaint  or  information,  or  otherwise  in 
any  court  of  record^  wherein  no  essoin,  protection,  wager  of 
law,  or  injunction  shall  be  allowd ;  this  extends  only  to  the  four 
courts  of  IVestminsterj  Oregory^s  case,  6  Co.  Bep.  f.  19.  b.  of 
tillage,  labourers,  fyc.(e)  to  be  recoverd  in  any  of  the  queen^s 

(e)  5  Elix.  cap.  4. 
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tmirta  ofreeordjhj  the  opinionof  all  the  judges  except  OaiUn^ 
Sanders  and  Wkiddouj  eictends  only  to  the  four  courts  of 
IVesiminsierj  aud  oot  to  coaimisQioiiera  of  c^y^  and  terminer; 
but  otherwise  it  is,  if  no  court  be  appointed.  Af;  6  ^  7  Eliz* 
Dy.  1^36.  a. 

Again,  by  the  statute  of  23  Zf  8.  cap.  4.  against  brewei^s 
lor  selling  beer  by  less  measure  than  is  appointed 
by  the  act,  the  penalty  half  to  the  king  half  to  the  [  30  ] 
informer,  to  be  recovered  by  action  of  debt,  bill,  piaikit, 
or  information  t/i  any  of  ike  king^a  courts j  wherein  no  wager 
of  law,  essoin,  protection  or  priFiiege  shall  be  allowd,  71 
4  Car.  a  B.  Croke^  p.  112.  Farrington^s  case:  Ruled,  that 
notwithstanding  the  statute  of  21  Joe.  cap.  4.  this  information 
lies  in  the  common  bench,  because  the  justices  of  JVmi /yrtu^, 
oyer  and  terminer^  or  of  the  peace,  or  gaoUdellFery  cannot 
hold  plea  upon  this  statute^  because  these  justices  cannot 
allow  an  essoin  or  protection ;  and  the  statute  pf  23  H.  8.  ex- 
tends only  to  such  courts  as  can  allow  a  protection,  fyc.  and 
accordingly  I  have  known  it  resolved  upon  the  statute  of  7  B,  6. 
cap.  5.  for  wines;  and  about  23  Car.  2.  it  was  resolved  upon  a 
writ  of  error  in  the  exchequer-chamber,  upon  a  judgment  given 
in  the  exchequer  (oi  Foiy  a  defendant  in  an  information  npon 
the  statute  of  1  Eliz.  cap.  15.  (whereby  the  cutting  of  timber 
w^ithin  fourteen  miles  of  a  navigable  river  is  prohibited  on  pain 
of  forfeiting  of  forty  shilliogs  for  every  tree,  a  moiety  to  the 
queen,  and  a  moiety  to  the  inforiper,  to  be  recovered  by  origi- 
Qal  writ,  bill,  plaint  or  information,  wherein  no  essoin,  protec- 
tion, wager  of  law^  or  injunction  shall  be  allowd,)  thatthia 
extends  not  tovthe  commissioners  of  oyer  and  lerminer^  nor 
other  courts  in  the  country,  but  only  to  the  four  courts  at  iVeat- 
minster.  1.  Because  original  writs  are  not  returnable  before 
them.  2.  They  cannot  allow  or  disallow  protections  or  essoins; 
whereupon  the  judgment  for  costs  was  affirmed;  and  yet  here 
is  no  mention  of  any  courts  or  court  qfrecord^  or  his  majesty^ s 
courts,  but  purely  upon  these  two  reasons. 

And  yet  I  believe  hundreds  of  informations^have  been  before 
justices  of  oyer  and  terminer  and  e^sise^  yea  and  of  the  peace 
in  the  country  upon  several  acts,  that  have  the  like  clauses,  as 
35  H.  8.  cap.  7.  for  the  preservation  of  woods,  and  infinite 
others  according  to  my  \oTd  Cokeys  opinion,  but  when  it  hath 
come  to  be  judicially  debated,  I  have  not. known  it  to  obtain; 
but  the  resolution  in  Farringion^s  case  and  in  Gregory^s  case 
have  still  been  allowd. 

6.  Commissioners  of  oyer  and  terminer  cannot  assign 
a  coroner  to  an  approver,  nor  justices  of  peace,  but  jus-  [  31  "J 
tices  of  giLol-deJivery  may.  4  Co.  Instit.p.  165.  Stamf. 
P.  C.  p.  143.  b. 
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7.  By  the  i^nte  of  5*ff«  3.  cap,  1 1.  jostioee  of  offer  and  fer^ 
miner  may  issue  process  of  outlawry  in  any  county  of  England 
against  persops  indicted  before  them,  and  alee  a  capias  uilega^ 
him  against  persons  outlawed. 

8.  ^  the  statute  of  9  E.  3.  cap.  5.  justices  of  oyer  and  ter^ 
fniner,  gaol-deliyery,  and  assise  are  to  send  th«r  reco>rds  and 

Srocessses  determind  and  put  in  executiott  to  the  exchequer  at- 
lichaelmas  once  every  year  under  their  seal,  to  be  kept  by  the 
treasurer  and  chamberlains,  but  are  to  lake  out  tb^r  estretes 
first. 

9.  All  the  precepts  and  processes  of  josti^ee  of  eyer  and  ier^ 
miner  regularly  are  to  be  m  the  names  and  under  the  seals  of 
the  justices-  (vix.  three  of  them,  one  of  the  quorum  /)  and  altho 
at  this  day  them  is  no  other  warrant  for  the  execution  of  pri« 
sonersK^ondemned,  but  a  calendar  left  with  the  abertf  uiKherthe 
band  of  the  justice  that  rits,  yet  antiently  there  was  a  warrant 
under  their  hands  and  seats^  and  in  the  names  of  the  oommia- 
aioiiers.  Co.  F.  C.  p.  31. 

But  if  the  prisoner  be  in  custody  of  the  sheriff,  the  truth  is^ 
there  is  no  need  of  any  Warrant  or  calendar^  for  the  open  pro- 
nouncing and  entring  of  the  judgment  Suspendaiur  is  a  war* 
vant  for  the*execution>  and  so  it  is  in  the  king's  bench,  the' 
entry  on  record  of  the  judgment  with  a  prmeeptum  est  mareo- 
oallo  quod  /ueiai  execuiionem  pericuto  iheumbente^  without 
any  foirmal  writ.or  precept  of  the  court  is  sudteient,  and  more 
is  not  usual:  and  the  calendar  subscribed  by  the  judge  of  gaol«« 
delivery  is  but  a  memorial ;  and  Bolk  would  never  sign  any 
calendar,  but  gave  his  orders  openly  in  ^ourt  with '%  charge  to 
the  sheriff  and  gader  to  take  notice  of  them. 

More  may  ocoor  touching  ^ese  matters  in  the  next  chi^pter. 


[  82  ]  CHAPTER  V. 

ToxTCBiNO  nrsTicxs  OF  oA0L-i>ELrvxari 

This  court  is  by  commission  under  the  great  seal  directed  eom*' 
monly  to  five  or  any  tw6  of  them,  quorum  aliquem  vestrUm 
A.  B.  vel  C.  D.  unum  esse  volumue  ad  gaolam  noetram  comu 
iatiis  nostri  S.  da,  prisonilnis  in  ed  exisientibua  deliberandisf 
see  the  whole  tenof  of  the  commission.  4  Co^  Inetit.  cap,  30. 
p.  168. 

I.  .By  the  statute  8  R.  2.  tap.  2.  no  man  of  law  shall  be  jus- 
tice of  assise  orcomqioh  deliverance  of  the  gaol  in  his  own  coun- 
try; this  statute  is  ex]pounded  by  33  H.  8.  cap.  24.  to  be  meant 
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of  the  county,  where  he  dwelleth;  and  a^to  justices  of  assise  a 
penalty  of  one  hundred  pounds  is  added,  if  he  exercises  that 
offiibe  in  the  county  where  be  is  bom  or  doth  inhabit;  but  both 
these  acts  are  usually  dispensed  with  by  a  special  non  obstante. 

By  a  spedal  privilege  by  charter  granted  to  the  city  of  Lof^ 
ddn  the  lord  mayor  is  of  the  quorum^  %  B.  3.  11.  a.  and  so  i| 
is  in  the  city  of  iVbrii?tcA. 

.  2.  Justices  of  gaol-delivery  may  proceed  against  pri80Qer» 
(if  in  gaol)  upon  inquisition  before,  the  coroner  or  any  other 
justices;  and  therefore  justi^ces  of  peace  must  send  in  their  in- 
dictments  not  determind  unto  the  justices  of  gaol-delivery  to  be 
proceeded  upon,  whether  they  be  felonies  or  trespasses,  if  the 
party  be  in  gaol  or  set  to  bail;  fltat<,  4  E.  3.  cap.  2. 

3.  The  justices  of  gaol-detivery  after  the|r  commission  sealed 
do,  or  should  issue  a  precept  to  the  sheriff  importing  these  things, 
viz. 

1.  'niat  upon  such  a  day  and  place,  Venire  facias  omnes  pri* 
sofies  in  prisont  domini  regis  eom'  predict'  existentes  vel  per 
ipsum  per  maQucaptionem  dimiss.  cum  eorum  attachiamentis 
i,  omnibus  aliid  eorum  deliberationem  tangent'  &  penes 
se  remanent'.  2.  Qu6d  Venire  facias  ai  the  day  and  [  38  3 
place  24  Jegafes  homines  de  quolibet  himdredp  ad  itfqui- 
rendum pro  domino  rege  fc eorporecomftatds  preedictL  3.  Ac 
alios  24  proboe  &  legates  homines  de  comitatu  prsBdicto  ad  &t 
ciendam  juratam  inter  dominum  regem  &  prison^  prs^ictos. 
4.  £t  proclamari  facias  dictam  deliberationem  gaolae  in  omnibus 
civttatibus,  burgis  &  aliis  locis,  qudd  omnes,  qui  sequi  voluerint 
versus  prisones  prsedictos  pro  domino  rege  vel  se  ipsis,  adtunc 
sint  ibi  in  formft  juris  prosecuturi.  S,  Scire  facias  etiam  omni* 
bus  Justiciariis  ad  pacem  comitates  pr«dicti,  corpnatoribus,  ea* 
pitalibus  constabulariis  paeis,  majoribus,  ballivis,  senescallis 
magnatdm,  ballivis  bqndredornm  &  libertat&m,  qu&d  tunc  sint 
ibi  ad  faciendum  quod  ad  officium  suum  pertinet,  &  tu  adtunc 
sis  ibi  uni  cum  ballivis  &  ministris  suis  ad  faciendum  ea,  quae 
tuo  &  eorum  officio  Incumbunt  6.  £t  habeas  ibi  i^m  nomina 
Juaticiarionim  ad  pacem,  6oronatorum,  capitalium  constabula- 
riomm  pads,  senescallorum  magnat&m,  ballivorum  hundredo- 
mm  &  libertatflm,  qu^  juratorum  prasdictorum,  &  hoc  pros* 
septum. 

This  precrot  is  made  in  the  king's  same,  or  in  the  name  of 
the  justices  of  gaol-delivery,  Vide  J^manijinde  Bast,  Entries j 
p.  385.  a.  Qaol^elivery^  L  Venire  facias  de  quolibet  hun-r 
dredo  24  tsUn  milites,  quim  alio8(*)  &  de  qualibetvillatft,  ubi 
dicti  prisones  indictati  ezistunt,  quatuor  homines  &  prsBposi- 

(*)  The  wordi  in  RaHtl  are  Ulwm  Sfhg€a9§  komitu^. 
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turn  ad  fQciendum  ea,  quad  ex  parte  domtni  regis  tunc  ibidem 
injungenluf. 

This  is  not  unlike  the  sunitnons  of  the  Iters  formerly,  nor 
altogether  unlike  the  sumnions  of  the  sessions  of  the  peace^ 
quod  vide  Crompton  de  pace,  p.  333.  a.  which  is  \ti  the  king's 
tiame,  and  so  may  this,  with  the  Teste  of  the  -chief  justice :  Or 
it  seems  it  niay  be  in  the  name  of  the  justices  of  gaol-deliyety 
-and  under  their  seal ;  vide  simile  in  HolerofOs  c^seyCo,  Enr 
iriesj  55.  by  the  justices  of '  gaol -delivery  for  the  verge;  this 
precept  is  accordingly  returned,  the  justices  of  peace,  coroners, 
mayors,  bailiffs  of  hundreds^and  liberties,  constables' of  hun- 
dreds, and  names-  of  the  grand  inquest  retnrud  and  called  ia 
order, 

4*  And  therefore  it  hath  never  been  a  question,  but 
[.34  J  that  the  justices  of  gaol-delivery  may  take  an  indict- 
ment, try,  and  give  judgement  tl^e  same  day.  22  B.  4. 
Coron.  44.     . 

5.  But  altho  this  solemnity  of  summons  of  the  gaol-delivery 
may  be,  and  should  be  used,  yet  they  may  command  the  sheriff 
are  tenuSf  to  return  a  pannel  without  any  preqept  in  writing  to 
him,  (as  is  necessary  in  case  of  justices  of  oyer  and  terminer,) 
and  the  rea^dn  is  given,  because  there  is  a  general  command  to 
the  sheriff  by  the  summons  of  the  gaol-delivery  to  retnra 
twenty-four  to  try  prisoners.  4  S.  5.  Enguesi'55,4  Co.Insiit. 
cap.  30.  p.  168. 

6.  They  may  deliver  by  proclamation  persons  imprisond, 
where  either  no  indictment  is  preferd,  or  an  indictment  pre- 
ferd  and  i^/ioraint/^  found,  which  is  said  cannot  be  done  by 
julstices  of  oyer  and  terminer ^  or  of  the  peace.  2  JR.  S. 
Corone  47. 

7.  They  may  originally  take  indictments  of  felony  of  such 
prisoners  as  are  jn  gaol;  this  hath  been  accordingly  resolved 
and  is  th(3  constant  practice,  and  so  may  justices  of  oyer  and 
terminer :  So  that  when  the  prisoner  is  in  gaol,  both  have  a 
concurrent  jurisdiction.    4  Co.  tnstit.  cap.  30.  p.  16S  4*  169. 

-  and  accordingly  it  was  resolved  in  the  case  of  Jfpharry  and 
Morgan,  P.  29  Eiiz.  there' cited.  And  therefore^  the  case  of 
3  Mar.  &  Commission  ,24.  and  Pasch.  32  Eliz* B.  R.  Pur- 
seWs  case,  Croke^  n.  lO.p.  179.  wherein  it  is  said,  that  justices 
of  gaol-delivery  cannot  take  an  indictment,  unless  they  be  also 
justidesof  peace,  and  then  they  nfay  take  an  indictment  as  jus- 
tices of  pei^ce,  and  fty  him  as  justices  of  gaol-delivery,  is  to  be 
intended,  where  the  offender  is  at  large  and  out  of  prison,  for 
if  he  be  in  prison,  the  indictment  against  him  may  be  taken 
before^them  as  justices  of  gaol-delivery,  or  as  justices  of  oyer 
and  terminer,  cfr  of  the  peace. 
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I 
I 

'  &  And  therefore  justices  of  oyer  dmd  terminer y  gaol-delivery, 
and  of  (he  peace  t^ay  make  up  their  record  by  aJl  three  of  the 
powers;  and  if  it  be  good  by  one  commission  or  by  the  other, 
it  is  good  and  not  erroneous^and.the  best  shall  be  taken  for  the 
king.  9  H.  7.  9.  a.  3,  Mar.  B,  Commission  )34*  Cromp,  Juris^ 
diction  de  Courts  226. 

9.  If  a  person  be  let.  to  bail,  yet  he  is  in  law,  in 
prison,  and  his  bail  are  his  keepers,  and  therefore  the  [  35  3 
justices  of  gaol-delivery  may  take  an  indictment  against 

bim,  as  well  as  if  he  were  actually  in  gaol ;  but  be  that  is  let 
to  mainprise  is  not  in  custody,  J^l  H.  7.  93.  a,  9  E.  4.  2.  a.  39 
H.  6.  27.  b.  in  the  one  case  the  entry  is  traditur  in  ballium. 
in  the  other  deliberatur  permahucaptionem, 

10.  They  may  take  an  indictment  against  persons  fpr  high 
treason,  if  they  be  in  gaol,  and  may  try  and  give  judgment 
upon  them,  as  well  as  commissioners  of  oyer  and  terminer 
against  the  opinion  delivered  H.  16  Jac.  B.  R.  Bumpsted^s 
case. 

This  appears  by  the  statute  of  I  E.  6.  cap.  7.  vide  4  Co. 
Instit.p.  169.  <S*  tibris  ibiy  and  it  is  constant  experience. 

11.  By  the  statute  of  1  E.  6.  cap.  7.  the  .subsequent  commis-* 
sioners  of  gaol-delivery  have  power  to  give  judgment  upon  a 
person  reprieved  after  conviction,  and  altho  it  be  mad^  a  quserej 
By.  205.  a.  whether  they  may  as  well  award  execution  upon 
a  judgment  given  by  the  former  commissioners  of  gabl-deliyery, 
fye.  yet  it  seems  to  be  without  question  they  may.  1.  Upon 
the  very  common  law,  if  a  person  be  indicted  and  outlawed  for 
felony  before  justices. of 'peace,  yet  if  he  be  in  prison  the  justices 
ofgaoL-delivery  have  power  to  award  execution  upon  that  out- 
lawry, for  they  are  constituted  ad  gaolam  deliberandam  15 
H.  7.  5.  b.  agreed,  and  Certainly  if  there  had  been  any  doubt  of 
that,  the  statute  of  1  E,  6.  would  have  made  as  special,  a  pro- 
vision for  awarding  execution  upon^  judgment  given  by  former 
commissioners,  as  for  giving  judgment  upon  a  conviction  before 
them.  2.  But  if  there  were  any  doubt  thereof  at  common  law, 
yet  the  statute  of  1  E.  6.  cap.  7.  hath  sufficiently  enabled  them 
thereunto  by  the  last  clause  thereof,  viz.  that  notv^ithstanding 
the  altering*of  the  commissions  of  assise,  oyer  and  terminer^ 
gaol-delivery,  or  the  peace  the  new  justices  may  proceed  in 
every'  behalf,  as  if  the  old  cominissions  or  commissioners  had 
continued  not  alterd. 

12.  They  may  receive  appeals  by  bill  against  any  person 
being  in  ^oU 

13.  They  may  assign  a  coroner  to  an  approver,  and 

make  out  process  against  the  appellee  in  a  foreign  [  36  ] 
county  by  the  statute  of  28  JS.  1. 
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14*  This  sheriff  is  to  deliver  milo  the  jnstioes  of  gad-deliTerf 
die  names  of  all  persons  in  gaol,  or  that  are  bailed  or  let  to 
mainprise  by  him  for  felony  by  the  statute  of  3  H.  7.  tap.  3. 

15.  If  a*statate  limit  specially  an  ofiense  to  be  heard  and  de- 
termind  by  the  jnstioes  of  peace,  as  that  of  9  H.  8.  cap.  5.  it  is 
doubtful  whether  justices  of  g^ol-delivery,  yea  of  oy^r  and  /er«- 
miner  may  hear  and  determine  it ;  but  upon  the  statute  oil  H, 
7.  cap.  1»  which  speaks  only  of  justices  in  the  coimty,  either 
the  commissioners  of  oyer  cm  terminer  or  gaol-delivery  may 
hear  and  determine  it.  ^ 

10.  By  the  statute  of  3  H.  8,  cap.  12.  The  justices  of  gaol* 
delivery  or  of  the  peace,  have  power  in  open  session  to  reform 
ail  pannels  returnd  before  them,  by  putting  out  and  putting  in 
names  of  persons,  which  pannels  so  reformed,  shall  be  accord- 
iiigty  returnd  by  the  sheriff:  And  noie^  this  command  is  ore 
tentis. 

And  hence  it  comes  to  pass,  that  altho  upon  trials  of  felons  in 
the  king's  bench,  or  oyerand/«rmtfier,if  the  prisoner  challerfge 
twenty  peremptorily,  as  he  may,'so  that  there  be  not  sufficient 
remaining  of  the  pannel,  there  is  to  be  a  Tales  granted  by  pre^ 
cept  returnable  as  the  case  requires;  yet  before  justices  of  gaol- 
delivery  the  prisoner  gets  no  time  by  it,  for  the  stteriff  by  the 
command  of  the  court  ore  tenuM^  may  enlarge  the  pannel  with- 
out any  formal  precept:  Vide  Slamf.  P.  C.  Lib.,  IH.  cap*  5. 
fol,  155.  b,  and  therefore  Tales  are  not  granted  by  precept  be- 
fore justices  of  gaol-delivery,  which  much  expedites  all  busing 
before  them. 

17.  By  the  statute  of  9  J?.  3.  cap.  5.  The  records  before  them 
determtnd  are  to  be  deliverd  to  the  treasurer  and  chamberlains 
of  the  Exchequer  at  Michaelmas  yearly. 

18.  By  the  statute  of  34  H,  8.  cap.  14.  The  clerks  of  tb0 
crown,  clerks  of  assise,  and  clerksTof  the  peace  are  to  certify 
into  the  king's  bench  the  names  of  all  persons  outlawed,  atr 

tainted,  or  convicted,  and  upon  letter  from  the  justices 
[  37  3  aforesaid  certifioates  shall  be  made  of  such  persons 

outlawed,  attaint,  or  convict,  to  the  justices  of  gaol- 
di9ivery. 

19.  Justices,  of  gaol-delivery  may  send  prisoners  by  Habeas 
Corpus  to  the  sheriff  of  another  county,  and  a  precept  to  the 
sheriff  of  that  other  county  to  receive  them,  namely,  for  a  felony 
comiiiitted  in  that  county,  tho  that  county  be  out  of  the  circuit 
of  the  iustice  that  sends  them;  and  tho  I  once  knew  it  scrupled, 
yet  i  think  the  law  is  clear  in  \i\  vide  \8r%  P.tt  M.  cap.  13. 
in  fim;  for  of  necessity  the  justices. of  gaol-delivery  have  in 
some  cases  power  out  of  the  precincts  of  their  county  or  circuit  \ 
as  where  an  approver  Appeals  a  person  in  a  foreign  eountyiand 
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this  18  otrtifiadvafl  it  ooght»  to  the  justices  of  gaoMelirery^  where 
the  approFei:  is,  the  justices  of  gaol-delivery,  may  make  out 
process  of  capia^^  and  it  seems' also  of  exigent  agaiast  the  ap« 
pellee,  and  yet  he  b  neither  in  gaol  nor  in  the  same  county; 
S9  E7S.  4%.  a.  Corone  463.  . 

But  upon  an  inquisition  before  the  iooroner  ^retumd  beforei 
justices  of  gaol-deli  vdry  they  cannot  make  process  of  outlawry; 
vide^petUion^m-  indi  in  pHrliamento^  29  E.  3.  n.  2jd.  $ed  non 
obtinuii;  but  the  answer  was  only,  iSbiV  Y'  auntUnt  lejfsurceo 


20.  Ji.  and  A  are  indicted  before  the  justices  of  pepu:e  of  Mid^ 
dUteXf  and  according  to  the  statute  of  4  fi.  3.  cap.  1.  the  indict- 
ment is  ,de(iverd  over,  to  the  justices  of  the  gaol-delivery  of 
NewffaU:  Ji.  appears  and  is  tried  and  acquitted,  J?,  appears  not. 
1.  Tbe^ustioes  of  peace  cannot  make  out  process  against  B. 
because  the  record  is  not  before  them.  e<  The  justices  of  gc^oU 
delivery  cannot  make  out  process  returnable  before  the  justice^ 
of  the  peace,  because  another  court.  3.  By  some  opinions  the 
justices  of  gaol-delivery  me^  make  out  process  to  the  outlawry 
returnable  at  the  next  sessions  of  gaol-deli veny;  but  others 
thought  they  had  no  such  power,  fortheir  commission  is  to  de- 
liver the  gaol,  and  not  to  issue  process  against  them  that  are  out 
of  gaol,  neither  can  they  proceM  to  outlawry  before  themselves, 
as  commissioners  of  oyer  and  ierminer^  because  the  indictment 
was  taken  before  other  justices,  t9z.  of  the  peace:  Xt  was  there^ 
fore  held  the  entire  record  must  be  rejnoved  into  the 
king's  bench  by  €er/»orari,  and  from  thence,  process  ['38  ] 
of  outlawry  may  go  agifcinst  J?.  7ll  I  Car.  B^R.2  RoL 

^br.  96.  Simile  case,  who  in  this  case  was  outlawed  before  the 
justices  of  peace,  and  the  outlawry  therefore  reversed.   . 

21.  By  the  statute  of  26  H.  8.  ca^.  6.  The  justices  of  peace 
and  gaol-delivery  in  the  counties  iad^cent  to  fVcdee  have  power 
to  hear  and  determine  counterfeiting,  washing,  or  clipping  of 
coin,  murder,  burnings  of  houses,  manslaughter,  robbery,  bur-« 
glary,  rapes,  and  other  felonies,  and  the  accessaries  thereof  com- 
mitted in  fFalei,  or  any  lordship  knarcher,  ^e.  as  if  committed 
ia  the  same  adjaeent  ooanty:  Tbis  is  fepeald  as  to  treasons  by 
the  statute  of  I  ^2  P.^  M.  cap.  10.  but  stands  in  force  as  to 
other  felonies. 

22.  By  the  statute  of  27  H.  8.  cap.  24.  The  power  of  mak- 
ing justices  oteyrer  o^  assise,  gaol-delivery,  and  of  the  peace  in 
eonnties  palatine  and  franchises  is  resumed,  and  the  same  are 
to  be  made  by  letters  patents  under  the  great  seal  of  BhglandL 

But  they  shall  hold  their  sessions  only  within  such  franchisee 
and  liberties,  and  in  none  other  pjaces,  aathe  justices  of  tl;ie.liald 
liberties  latdy  have  commonly  used  within  the  said  liberties } 


38  HISTORIA  PLACltORUM  CORONA. 

and  thBt  no  penon  within  the  said  liberties  be  compeHibTe  by 
authoritf  of  this  act  to  appear  ont  of  the  same  before  b^her  jus- 
tices of  assise^  gaot-deihreryy  or  of  the  peace,  than  those  named 
by  the  king  to  sit  within  the  said  Hberties. 

By  this  statate,  1.  These  justices  sitting  within  exempt  fran- 
chise^ or  counties  palatine  are  now  the  king's  courts  and  the 
king's  ^Qstices,  and  therefor^  a  certiorari  issuing  ont  of  the 
king's  bench  to  these  justices  silting  in  Ihirham  or  the  einque^ 
ports  ought  to  be  obeyed  as  by  other  justices  out  of  franchises. 
2.  That  yet  where  franchises  of  this  nature  were  antiently 
granted  to  abbots  to  make  justices  of  gaolndeli^ery  to  sit  within 
franchises^  as  for  instaoce  in  the  franchise  of  8i.  Edmund9* 
Bury y  there  is  a  special  comipission.of  gaot-delivery  for  that 
franchise.  9.  That  thi3  restriction  of  sitting  within  the  franchise 
extends  not  to  the  commission  of  oyer  and  terminerflor  that 

extends  tdm  infra  iibertates^fuim  extra,  and  there^ 
[|  39  ]]  fore  may  sit  out  of  a  franchise,  and  determine  misder 

meanors  within  the  franchise:  And  this  I  did  once  in  a 
seission  in  the  county  of  Suffolk,  which  by  reason  of  sickness  at 
that  time,  could  not  be  helil  iii  Bury,  viz*  I  kept  the  session  for 
the  whole  county  by  virtue  of  the  commission  of  oyer  and 7^- 
miner,  4.  This  resumption  extends  not  to  cities  and  boroughs, 
but  they  are  specially  excepted,  and  particular  provision  for  the 
bishops  of  Ely,  Durham  and  York^  to  bo  justices  of  the  peace 
only  within  their  franchise. 

.  23.  By  the  statute  of  6  S.  9.  cap.  5.  they  are  to  hold  their 
sessions  in  the  principal  towns,  where  the  ooUnty-court.  is  held; 
but  this  is  but  directive  not  coercive,  for  the  judges  may,  and 
usually  have  appointed  their  sessions  at. their  pleasure  in  other 
places. 


CHAPTER  VI. 

* 

"TOUCHING  TH£  POWEB.OF  JUSTICKS  DV  ASSISS  AND  KISI  PBItrS> 

WITH  BELATION  TO  FJESLONT, 

r 

The  settled  course  of  granting  nisiprius  was  by  the  statute  of 
27  E.  L  de  Jinihua,  cap,  9. 

By  tbo  construction  made  of  that  statute,  if  a  man  be  indicted 
in  the  country,  and  that  indk^tment  remove^  by  certiorari,  an(f 
the  body  of  the  prisoner  by  habeas  corpus  into  the  king's  bench, 
and  there  he  pleads  that  guilty,  Sifiex  that  statute  and  before  the 
statute  of  6  Ja.  8.  cap.  6*  the  transcript  of  the  Record  might  bA 
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sent  down  by usit  priM  to  try  that  issue.  22  E.  4. 1 9.  5  Mar.  B. 
Coron.  231.  Statute  42  £•  3.  ^ap.  11.  4  Co.  A^.  43.  b.  BU 
M/A'tfcase. 

And  the  like  may  be  done  in  an  appeal,  21  H.  7.  34.  a.  2  4* 
3  P.^  M.  Bead's  case,  ZTjfi  120.  a.  Raai.  Bniries.  in  title  t^ 
peal  per  totutnj  8  /^.  5.  6.  Coron.  463. 

Upon  the  statute,  of  27  £.  1.  ca/7.  3.  and  the  statute 
of  14  ^.  6.  cap.  1.  there  hath  been  variety  of  opinions  []  40  ] 
tonching  their  power  in  cases  of  felony:  Some  have 
Iboughty  that  by  virtue  of  ihose  statutes  they  had  originally  a 
power  to  hear  and  determine  felonies  without  any  other  com- 
niissioti,  tho  as  to  treason  concerning  6oin^  upon  the  statute  of 
3  H.  64  cap.  7.  it  is  expresiy  directed,  that  they  shall  have  a 
commission  for  the  hearing  and  determining  that  offense ;  tt^us 
Stamf.  Lib.  II.  cap.  5.f.57^  58.  Again,  others  have  thought, 
that  they  have  not  any  such  original  power  without  a^  special 
commission  enabling  them  to  hear  and  determine  felonies  ori- 
ginally; but  that  commission,  as  it  seems  by  the  statute  of  27  JS. 
L  cap.  3.  is  called  a  wriij  but  is  in  truth  no  other  than  a  com* 
mission,  for  all  associations  are  commissions;  and  then  the 
naming  of  them  justices  of  ni&t  priua  is  nothing  else  but  the  de- 
scription of  Ihose  persons,  to  whom  commissions  qf  gaol-delivery 
shall  be  directed,  and  ito  they  are  no  other  but  justices  of  gaol- 
delivery. 

Others  have  thought,  and  that  truly,  that  the  justices  of  nisi 
priua  have  not  any  original  power  of  hearing  and  determining 
indictmentsof  felony  without. a  special  commission  for  that  pur- 
pose, but  that  by  virtue  of  the  acts  of  27  E.  1.  and.  14.  H.  6. 
they  have  a  power  to  determine  ^uch  felonies  only,  as  are  sent 
down  to  trial  before  them:  as  they  have  power  by  the- statute 
of  fVestm.  2.{a)  to  give  jnagment  ib  assises  of  darrein  preseni- 
meni  and  quare  impedii^  where  an  issue  is  brought  down  to 
trial  before  them,  tho  they  have  no  power  originally  to  hold 
plea  in  a  quare  impedit 

And  that  this  was  the  meaning  of  the  statute  of  14  H,  6.  cap.  1. 
and  tho  it  speaks  of  all  cases  of  felony  and  of  treason,  yet  it  is 
intended  only  of  such  felonies  or  treasons  as  were  at  issue  and 
brought  down  before  them  to  be  tried  by  niaipriuSf  appears  in 
this,  that  as  to  those  points  of  treason,  which  were  enacted  by 
3  H.  5.  cap.  7.  it  is  expresiy  enacted  by  that  statute,  that  they 
shall  have  commissions  to  bear  and  determine  them,  and  90  leis 
to  Ihose  they  needed  pot  the  aid  of  a  new  statute  to  enable  it. 

Now  as  to  the.  usage  thereupon. 

1.  In  case  of  appeals.  If  issue  be  joined  and  sent  r  j  ^  -1 
down  by  nisi  priua  to  be  tried,  antiently  indeed  they  L  ^^  J 

(0)  Off.  90.  See  3  Co.  luiU.  424. 
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did  not  proeeed  to  judgment ;  but  if  tbe  defendant  were  acquit- 
ted, they  did  by  the  aame  jury  inquire,  1.  Of  ttie  damageg,  ii.  Of 
the  sufficiency  of  the  plaintiff.  S.  Of  the  abetters;  and  thia  in- 
qoesl  being  relurnd  into  the  king's  bendi,  th^e  judgment  and 
execution  were  made,  quffd  vidt  SJH.S.^  Coron.  463.  yea. and 
by  Fairfax,  2%  E.A.\^  If  the  plaintiff  were  nonsuit  at  the 
niH  prin$f  the  justices  of  nisi  priua  sbouid  only  record  it,  (hd 
remit  the  record  into  the  king's  beocb^and  not  arraign  the  pp*- 
,  soner  at  the  king's  suit 

But  the  later  practice  and  authority  is  otherwise^  piz*  That 
they  OQlay  not  only  inquire  of  the  abetters^  but  also  give  judg^ 
ment  against  them;  and,  if  the  plaintiff  be  nonsuit,  may  arraiga 
the  prisoner  at  tbe  king's  suit,  and  give  judgment  and  make 
execution.  Z>y.  120«  a.  Read's  ease.  And  so  if  be  be  convict 
of  manslanghter  upon  an  appeal,  the  justices  of  riUiprius  allow 
his  clergy,  4  Co.  Rep.  43.  b.  Bibitk^s  case;  and  this  it  seemiB  is 
warranted  by  tbe  eonstruction^of  the  statute  of  14  H.  6.  egp^  1» 
ifbr  Ihe  statute  of  fFesim.  2.  cap.  I2.(b)  extends  not  to  this  case, 
especially  of  arraigning  the  prisoner  upon  a  nonsuit. 

2.  As  to  an  indictment  of  fek>ny  or  treason  removed  out  of  the 
county  by  certiorari^  and  the  party  pleading,  the  record  is  sent 
down  by  nin  prtus  to  be  tried,  tbe  judges  of  niM  priua  may 
upon  that  repord- proeeed  to  trial,  and  judgment^  ^nd  Execution, 
as  if  they  were  justices  of  gaol-detivery  by  virtue  of  the  statute 
of  14  H.  6.  cap.  I* 

Bat  if  there  were  any  question  upon  that  statute,  yet  the  sta^ 
tute  of  6  H.  8.  cap.  6.  wbiich  extends  to  ail  justices  and  com* 
ionissioners  as  well  as  those  of  gaol-delivery  and  of  the  peaces 
enables  the  court  of  king's  ben^  to  send  to  them  the  very  re* 
cord  itself,  and  by  special  writ  or  paandate  to  command  them  to 
proceed  to  trial  and  judgment  ppon  snch  issue  joined;  as  they 
may  command  the  justices,  before  whom  the.  indictment  was 
taken,  to  proceed  to  heaif  and  determine  the  same  if  po  such 
issue  were  joined. , 


(6)  9  C^  £wlil.^63. 
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CHAPTER  VIL 
coKcsmimre  rms:  commissioit  ov  pIbagb,  avd  rma  powbr 

THKRBOV;^  IK  RELATIOH  TO   VSLONIXM. 


At  cotnmoB  \avr  there  were  Gooserrators  of  the  peaee  assigned 
by  the  king.by  cp[nini8sion.[l] 

But  the  first  establishment  of  jostices  of  the  peace  was  by  the 
statute  of  I  B.  3.  cap.  16.  Good  and  lawful  men  shall  be  ash 
signed  in  every  county  to  Iceep  the  peace,[S] 


■4.T- 


[I]  At  eomoMm  law  jnsUoei  of  the  peM0»  .tbep  cftNed  totuervatort  of  Um  pe«e^ 
vera,  1.  Ftrttrte  ^^feu,  as  tfao  Kin^^,  the  Lord  Chancellor,  or  Lord  Keeper,  the 
Lord  Steward,  the  Lord  Marshal  and  CoDstable  of  England,  and  every  JfuBtioe  of 
Kiiiff'a  Beaeh,  having  geseral  jarisdiettoii  over  the  wiu>le  kingdom ;  the  Jtiatiees 
of  the  CooMKiB  Pleaa,  the  Barane  of  the  Eyehaqqer  and  vaiioiw  minor  jn^ifaftl 
offiten,  havitff  jnriadiction  within  special  places  imly,  and  more  limited  powerSi 
5L  ByUnure  ef  land^  as  if  the  Kihg  graht  nnto  a  man  lands  to  hold  of  him  hy 
knight^s  service  and  to  be  a  conservator  of  the  peace  in  the  county,  he  is  a  coo- . 
•ervaUir  by  teanre.    S.  By  <lselfoii«  is  the  liitt  ooonty  befifre  the  eheri£  jfi^mAeni 

The  first  assompUop  by  the  crown  of  this  right  of  the  people,  ih6  appoiptment 
c»f  jastices  of  the  peace  instead  of  their  election,  was  In  the  beginning  or  the  reiga 
of  Edw.  III^  aod  ihe  writ  for  this  porpoee  oontaioetb,  say*  Lambard,  a  fayre 
fhowe  .of  f,  fibwle  ahifl,  I  mean  his  attaining  to  tlie  erowne  by  the  depriyation  of 
bis  owne  &ther«-after  each  time  as  Queen  Isabel,  contending  with  her  husband 
King  fidwasd  the  Secon^  was  returned  ov6r  the  seas  into  England,  accompanied 
with  her  son  prince  Edward,  called^  afterward  the  third  king  of  that  name,  and 
with  ffa  Roger  Mortimer  and  soeh  elbeis  of  the  Eogtish  nobility  as  had  fiur  the 
indignation  of  the  king  fled  over  the  seaii  unto  lier :  ahe  soon  after  got  intp  her 
hands  the  person  of  the  old  king,  partly  1>7  the  assistance  of  the  Henalders  that 
•he  brought  with  her,  and  partiv  by  the  aid  of  such  other  her  IHends  as  she  found 
feady  here:  and  she  immediately  eaosed'him,  hw  Ibroed  patience,  to  aurrender  his 
erown  to  tlie  young  prince, .  And  then  alspi,  inraMBOoh  as  it  was,  not  without 
cause,  feared  that  some  attempt^ would  be  made  to  rescue  the  imprisoned  king, 
order  Was  taken  that  he  would  be  oonveyed  secretly  and  by  niglit  watches,  from 
house  to  honse  and  from  castle  to  castle,  to  the  end  that  hisjavourers  should  be 
ignorant  what  was  beoome  of  him  i  yea  and  then  withal  it  was  ordained  by  par- 
liament in  the  lifetime  of  that  deposed  lung,  and  f  n  tlie  very  first  entry  of  his  soa> 
leign,  1  Edw.  IIL  ch.  15,  tliat  in  every  snira  of  the  realm  good  men  and  lawful, 
whieh  were  no^maintaiRerB  ef  evil  nor  barretore  ilk  toe  oooot^t  should  be  assigned 
to  keep  the  peace :  which  w«e  as  moeh  to  say  that  in  every  shire  the  king  him. 
self  should  plaoe  special  eyes  and  watches  over  the  eomnon  JMople,  that  should 
be  both  wiUing  and  wise  to  finesee  and  be  also  enabled  with  meet  ^authority  to 
repress  all  intention  of  uproar  and  fiiree  even  in  the  first  seed  thereof  and  before 
that  it  should  ^ow  np  to  any  oflfor  «f  danger.  So  that  for  this  cause,  as  f  think* 
the  election  of  the  simple  conservators  or,  wardens  of  the  peace  was  first  takrn 
from  the  people  aod  tranoialed  to  thie  assignment  pf  the  king.  Lmmbard  Book  1. ' 
dkoji.  4. 

in  the  more  reeently  made  or  amended  Constitutions  of  the  American  States 
the  common  law  has  been  restored  m  tiiie  respect  and  justieee^if  the  peace  are  now 
elected  by  tlie  people. 

[3}  The  appelbtioa  ^Justic^  is  ttsuirily  appHcd  to  persons  in  the  oommissi6n 
cf  the  peaee,  fyt  oounties,  Jbc,;  **  magiatrml^^  to  persons  exercising  similar  antho. 
rity  onder  charter,  as  in  citieSf  boroughs,  iuu  3  Bum's  JiMu^  984.  JSdtt  ld4& 


r 
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And  by  the  statute  of  18  JS.  ^.^ap.  2.  two  or  three  of  the 
bi^t  reputation  in  the  counties,  With  other  wise  and  learned  in 
the  law,  shall  be  assigned  by  the  king's  comniission  to  hear  and 
detern(iine  felonies  and  trespasses  done  against  thie  peace  in  the 
same  counties,  and  inflict  piinishment  reasonably  according  to 
law  and  reason^  and  the  manner  of  the  deed;  and  thid  statute 
directed  their  power  of  hearing  and  determining  as  well  as  keep* 
ing  the  peace.[3] 

In  pursuance  of  these  statutes,  and  of  other  statutes(a)  rela- 
tive to  justices  of  peace,  they  have  a  commission  of.  the  peace 
und6r  the  great  seal  directed  to  them.[4] 

And  this  commission  consisted  autiently  of  three  clauses  of 
Jlssignavimusj  and  now  of  two. 

the  first  is,  Assignavimus  vos  conjutictim  &  divisim  & 
quemlibet  vestrQm  ad  pacem  nostram  in  com'^  Cant^  con- 
servandam,  &c.  And  this  makes  every  of  them  conservators 
and  justices  of  the  peace  for  those  acts  that  afe  performable  by 
one. justice.     ^  * 

The  second  is,' Assignavimtis  vos  &  quosllbet  duos  vel  plures 
vestrOm,  quorum  aliquem  vestrQm  Ji.  B.  C.  &c.  unum  esse 
volumjiis,  justiciarios  nostrps  ad  inquirendum  per  sacramentum 
proborum  &  legaiium  hominum  de  comitatn  prsedicto, 
r  4t3,  Jp^r  quos  rei  Veritas  melius  sciri  poterit,  de  omnibus 
&omnimodis  felooiis,  veneficiis,  incantatiooibusi,  arte 
magicft,  fortilegiis,  trangressionibus,  forestaUariis,  regratariis, 
ingrossariis,  esctortionibus  quibuscunque*:  Ac  de  omnibus^& 
singulis  ajiis  malefactis  &  offensis,  de  quibus  justieiarii  pacis 
nostrsB  legitime  inquirere  possunt  aut  debent,  per  quoscunque 
&  qualitercunque  in  comilatu  prsedicfto  factis  &,  perpetratis)  vel 
qu®  in  postetihn  ibidem  fieri  contigerit;  and  then  goes. to  sonie 
particular  offenses^  and  to  inspect  indictmients  taken  before 

(«)  34  JBL  3.  Mjk  L  2  If.  &  cap.  1. 


[3]  Jtutiote  of  Um  peaiie  haTe  u  well  the  antient  power  toodiiof  the  peacta^ 
whial^  the  oomervatort  of  the  peace  had  at  eommon  law,  at  abo  that  w];i<olo  &a*- 
thority  which  the  etatatee  have  ■inee  added  thereto.  Dalt,  cA.  5.  jk  1 5w 

[4]  The  first  commiifiaii  waa-imoed  about  the  year  13974  it  waa  after  re- 
finea  by  conference  of  the  judgea  and  barons  A.  D.  1590,  {Lamb,  th,  9,)  and 
oontinties  mach  the  eame  to'  thia  day.  See  Fmrtk  in  3dviLiff  ifurif '#  JaeHee, 
editiak  of  1846.  • 

By  etat^  18  Gto.  II.  ek,  80,  a  Aieehold  qtiaJifioation  of  the  elear  yearly  Yalack 
^f  a  handred  poonds  it  required. 

Bjr  sUt  5,dD  6  WiU.  IV.  cA.  76,  §  101,  jaeUeee  appointed 'for  boroa^he 
withiq  themonioipal  corporatione  act,  are  not  required  to  ha?e  any  qoalificatioa 
by  estate, 

Jostices  by  oomnussion  hold  during  the  ^easare  of  the  crown.  DaU,  ek»  3. 

Jastiees  of  the  peace  that  were  so  at  commoo  law,  virlmU  ^jjidh  still  epntinne; 
1  BUcki.  CmmM.  $49.  ' 
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them  or  before  former  justices  of  the  peace,  and  to  make  pro- 
cess  a^aiDst  persons  indicted,  quousqne  capiantur,  xeddant  se, 
vel  utiagentur:  Ac  omnia  &  singula  felonias  &c.  &  csBtera- 
prsemissa  secondiim  le^em  &,  consuetudinem  regtii  nostri  .Sng' 
Km  audieadum  &  terminandum,  and  to  do  execution  there-^ 
upon, 

A  proviso  if  a  case  of  difficulty  arise,  then  to  respite  judg« 
ment  till  the  justices  of  assise  coipe  into  the  county,  ^c. 

So  that  the  commission  gives  a  personal  ppwer  to  every,  jus- 
tice of  peace  by  the  first  clause;  but  by  the.  second  gives  to 
them,  or  two  of  them,  whereof  one  of  the  j^tiorum,  power  to 
hear  and  determine  felonies,  fyc.[si\ 

But  besides  these  powers  specially  given  them  by  their  com- 
mission^  and  the  general  acts  of  parliament  touching  justices  of 
peace,  there  are  divers  subsequent  statutes,  that  give  them 
powers,  sometimes  to  otie  justice,  sometimes  to  two,  sometimes 
in  their  sessions,  sometimes  out  of  their  sessions,  which  it  were 
too  long  here  to  recite;  I  shall  only  apply  myself  to  tb^t  power, 
tbat  they  have  by  their  commission  or  otherwise,  in  relation  to 
treasons,  felonies,,  and  capital  offenses.  .        .  ^ 

I.  And  in  the  first  place  touching  the  second  JSlssignavimu^^ 
whereby  they  have  power  to  hear  and  determine; 

Without  this  clause  they  have  no  power  to  hear  atid  deter* 


[5]  In  the  elaiwe  of  the  commiMion  direoting  inqolrj  as  to  ftlootett  lotnd  par- 
ticalar  jostioes,  or  orie  of  them«  are  directed  always  to  be  incladed,  and  no  basi. 
tnom  to-be  done  without  their  preeeDce ;  the  words  of  the  ooroinissioii  ranning* 
fMTum  aliqoein  vestram  A.  B,  C  &e.  unum  esse  voluiiiQs ;  whence  the  persons 
so  named  are  osiially  called  justice^  of  the  quorom.  And  formerly  it  was  cus-^ 
tooiary  to  appoint  only  a  select  number  eminent  for  their  skill  and  discretion  to 
be  of  the  quoram ;  but  .now  the  practice  is  to  adyance  almost  all  of  them  to  that . 
dignity,  naming  them  all  over  again  in  the  quorum  clause,  except  perhaps  some 
one  inconsiderable  person  for  the  sake  of  prQpriety«  1  Blaek$,  Comnu,  351;  see^ 
4  Gfs.  IV.  eA.  37. 

An  anthority  given  to  two  cannot  be  executed  by  one.  Daft.  eA.  6..  4  Reps,  48. 
But  by  ihe  3  Wea,  IV.  eh,  23,  s.  3.  one  justice  of  the  peace  may  receive  the  original 
information  or  complaint  as  to  an  offence  where  two  or  -more  justices  are  em- 
powered to  hear  and  determine. 

And  independently  of  this  enactment,  ft  has  been  considered  that  w-hen  jostiees 
act  au'ntsfmatfy,  it  b  not  necessary*  even  in  cases  wheife  two  only  have  juriedic* 
taon,  that  that  tliey  shqpld  jneot  together  to  do  the  act;  and  long  practice  seemf 
toaUow  this.  Thus,  wlien  ft  statute  appoioteth  a  thipg  to  be  done  by  two  justices 
or  more,  if  the  offence  be  any  misdemeanor  or  mA^i'  against  the  peace,  then, 
upon  eomplaint  made  to  any  of  those  justices,  it  seemeth  that  one  of  them  may 
f  rant  out  hi»  warrant  to  attach  the  offender  and  to  bring  him  before  the  same 
jostiee  and  the  other  justice  so  appointed,  at  some  eoovenient  place,  and  then 
they  are  to  hear  and  determine  the  same.'  .  DalU  elL  6.  3  Burn' 1008.  edit,  1845* 
When  tliey  are  to  do  %  judicial  act  they  should  be  both  together,  to  hear  the  evi« 
denoe  and  consult  together  at  the  time  ^hen  th^  ^ve  judgment.  Billings  v. 
Prin9^  3  Bia.  Xep$,  1Q17;  Battys  v.  OrssUy,  8  East,  319;  R,  ?.  Forrutf 
3  T.iL  3a 
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nrine  feionjw  or.  ottisr  matters^  for  the  btre  making  of  them 
justices  of  peace  witfaoiit  this  clause  dolh  not  give  them  power 
to  hear  and  determiDe  indictiiients :  mde  Siamf.  P.J2.  LH.  Ih 
cap.  5./.  SB,  a.  And  tberefofe  ia  all  returns  of  inakiiig  up  oC 
records  before  jastiees*  of  peace  touching  indactmeBta  or  coo* 
viotionsy  tbe7  must  be'mentiond  to  be  justices  of 
[  44  3  P^^^f  ^^  ^^^on  ad  diversa  /doniaSf  iramgreiHones^ 
4^  alia  mal^cid  in  €odtm  tomiiaiu  perpetrati^ 
etudiendum  ^  iarnfinandum  asBtgnaf^ 

Yet^this  dauae  doth  not' make  them  justice^  of  flyer  ahd'^er- 
miner^  for  lAo/  is  a  distinct  comoiissioa  of  anbther  nature,  as 
hath  been  shewn;  and  therefore  those  acta  of  parliament,  that 
ereate  new  offenses  afid  limit  them  to  bebeltrd  and  detiermind 
before  justices  of  c^er  wind  terminer  00I7,  giTe.  not  therebjr 
power  to  the  justices  of  peace  in  such  cases^  unless  also  named 
in  the  act  of  parliament 

As  ^he  statute  of  5  SUz.  e/qir  14«  of  ibrger7,[6]  3  H.  7. 
eap.  13.  couspirtflg  the  king\i  death,  33  £f,  a  copr  12.  mnrder 
in  the  king's  palace,  .8  B.  6.  cap.  19.  embea^eling  records, 
33  H.  6.  cap.  1.  embezzeling  Boaster's  ^^goods^  i  ^  S  fi.  e^ 
tap.  d4.  9tr(^e  in  on^  cotmty  and  death  m  another,  accessary 
in  one  county  to  a  felony  in  another;  for.  these  statutes  limil 
the  punishment  of  these  ^offenses  to  special  judges  Appointed  by 
the  acts  themselves,  or  to  justices  of  oj/er  and  ierminer^  under 
which  appellation  generally,  in  statutes,  justices  of  peace  cottie 
not.  9  Ca  Rep.  118.  b.  Co..  P.  C.  cap.  41.  p.  103.  Dalt. 
cap.  80.  V 

As  touching  high  treason  it  is  not  mentiond  in  thw  conunia- 
sion,  and  they  have  no  power  t^  hear  and  determine  it  by  th^ 
general  words  of  their  commission. 

But  a^justice  of  peace  upon  complaint  of  a  treason,  may  ez^ 
amine  and  eonmiit  the  offeiider  to  prieon,  and  take  iaforroationa 
touching  ity  for  it  is  breadi  of  the  peace,  and  in  o.^er  to  tha 


(6]  la  3  Hawk.  P.  C.  7<ft  edU,  c.  8.  §  64.  it  ii  mid  »tlwt  it  hatb  been  of  Ut* 
tettled  that  jimtiees  of  itha  peao^  baTe  no  jorisdj^on  over  fotgeq/  and  p^fivur^  at 
the  oommuk  law,**  and  the.  author  then  SMigns  as  a  reaMSf  **that  masmuoh  an 
m  chief  end  of  the  inatituttoo  of  the  office  o?  the80  inetiees  wae  for  the  praeerva. 
tion  ofQie  peace  against  personal  wrongs  sad  open  ▼ioieneOi.and  the  woid  *  trespass* 
in  its  pbpnlar  and  natmal  sense,  is  taken  fbr  such  kind  of  injorles,  it  shall  be  nnder* 
9tood  in  that  sense  only  in  the  said  statute  and  commission,  or  at  tlie  most  to  ex- 
•fend  to  snch  other  offences  only  as  have  a  direct  and  immediate  tendency  to  caos^ 
snch' breaches  of  the  peaee,  as  libe^  and  such  like,  whifid^  no  tikis  aeoonnt,  hare 
been- adjudged  indictable  before  jnstiees  of  the  peace.^ 

It  seems,  therefore,  th^  jnstiees  cannot  .commit  for  ifte  bfience  of  P^ury  or 
forgery  «t  c6mmon  ]a#.;  and  see  it  t.  Barilett^  3  JDotsl.  iV.  &  95 ;  13  L.  J. 
{N,  $.)  M,  C.  127  &  C.  There  is,  bblrever,  sUtoUble  perjory  under  ihe  5  Mix. 
c.  9.  for  which  justices  may  coibmit    lb.   I  Burn,  Hi.  .39(A  edit. 
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eoiwervatioti  thereof,  be  may  commit  tbe  offender  to  gad,  in 
ovder  to  farther  f^Tooeeding  against  him  by  }a3ti<!e«  of  dyer  a^ 
lertfuner.  er  gael-deriivery.     - 

Bot  by  «>me  acts  of  parHamant  justices  of  peace  may  take 
indietflMQts  of  p|irticiilfir  treasotis,  bat  those  presernments  they 
mtisi  cerhfy  into  the  king's  bench  or  gaol-delivery,  as  th6  cajto 
shall  reqatre,  as  upon  the  statiate  of  '5  Btiz.  cap.  I.  forv  main^ 
taiaing  the  antberity  of  tbe-see  of  Samej  IS  Eliz.cap.  2.  for 
bringing  in  balls  for  absolatioti»«%ntt»  DH^SfiC.  is  Elia^  eap,  U 
Jbr  withdrawing  and  leeongiUng,  or  beii^  vilhdrairti  fh>m  the 
king's  alligeance.  s     ..        . 

jfjr  the  statute,  of  9  H.  d;  eiip.  7.  as  to  treasoB  fcr  <^ 
clipping!  4^*  nower  waa  given' to  the  jastioes  of  peace  [  45  } 
to  toqaire  ana  make  process  thareupQn,  and  antiently 
ibat  clause  wins  put  into  their  commissionf  bnt  now  omitted  f 
fer  by  the  statute  6i  X.MfOh,  eap.L  the  act  of  3  Hi  5.  cap.  6«  is 
Yepeaied,  and  coaseguiently  the  act  of  3  H,  5.  cap^  7.  that  gave 
power  to  justices  of  peace  to  inquire  toucfaiog  it 

By  the  statute  of  iM  Ad.  cap.  9.  power  ia  giveu  to  justices 
of  peace  to  the  adjacent  counties  lo  bear  and  determine  coun^ 
terfeiting'  and  clippinff  of  c<Hn,  and  murders  and  other  feloniea 
m  JVaUf;  but  this  sIm)  as  to  treasoos  isiepeald  by  tbe  statute 
of  1  4*  3  P.  4»  AT.  ^a/y/lO.  '      ' 

;   As  touching  ftionies. 

It^is  true,  that  by  the  antient  statute  of  6  E^\.  cap.  d.  and 
4  B.  3.  cap.  9.  murders  and  mansiaaghlevs  were  to  stay  till  the 
gaol-delivery.  ^ 

B4it  by  ^  statutes  of  18  E.  a  tap,  8^34  E.  3.  cap.  K 
n  R.St.  cap.  10.  the  they  do  only  mention  felonies,  and  do  not 
expressly  mention  murders  and  manslaughters,  and  although 
the  comaussion  of  tbe  peace  mentions  not  morders  by  expl^ss 
name  but  only  felonies  generairy,  yet  by  thes^  general  words 
in  these  statutes,  and  this  eommission,  they  have  power  to  hear 
and  determine  murders  or  manslaughters,  and  thus  it  has  been 
resolved  5  E.  9.  Dy.  69.  a.  Pr^.  to  10  Co.  Rep.  agatpst 
the  opinion  of  Fitzherberi  in  his  Justice  of  Peace^  and  9  H.  4. 
M.    Carom.  457. 

For  till  the  statute  of  13  R.  2.  can.  1.  a  general  f>ardon  oCaU 
felonies  had  pardoned  murder;  and  tho  that  statute  require  the 
word  murder  to  he  expressed,  yet  that  is  with  relation  only  to 
pardons^  and  not  to  restrain  the  extent  of  the  word  felonies  in 
a  commission,  '    ' 

And  therefore  I  know  not  what  my  IcNrd  Coke  means  in  his 
comment  upon  the  statute  of  Gloueeai.  cap.  9.  2  Insiit.  p.  316. 
where  he  sailh,  thaijueiicei  of  peace  cannot  take  an  indicia 
meni  qf  the  killing  of  a  man  se  defendendo^  because  not 
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within' their  epmmis8i(^but.Ju9iicis  of  gaol'^eliv^ry  mmy ;- 
1^  if  justices  of  peaice  hare. a  power  to  hear  and  determine 
murder  or  mdnslaaghter,  it  seems  they  may  take  an  indictment 
oi  Btdefemtendo J  for  \\^  cbroner  majr  take  an  indict- 
[  46  ]  m^titoiae  defendendo.  3  ^.  S.  Corq$^  286.  Co.  Bh- 
tries  354 i  a.  Crompt.  Justice  liB:  a,  Holme^s  ettsey  a:nd 
ao  nkayjustfaces  of  peace  against  the  opinion  of  Stuf^fordj 
/.  15.  b.  But  tho  the  justices  have  this  power^  yet  they  dcrnoC 
ordinarily  proceed  to  the  hearing  and;  determining  of  murder  of 
manslaughter,  and  rarely  of  ott^r  offensea  without  clergy^  and 
the  reasons  are;  .  '    . 

1.  The  monition  and  clause  in  thehr  commis6ioti  in  eases  of 
difficulty  io  eoipect  the  presence  of  the  justices  of  assise, 

)^.  The  direction  of  the  statute  of  1  ^  2  P.  4*  ^-  cap.^lS, 
which  directs,  justices  of  peace  in  case  of  manslaughter  and 
other  felonies  to  take  the  examination  of  the  prisoner  and  the 
information  of  the  fact,  and  put  the  same  in  writing ;  and  theit 
to  bail,  the  prisoner,  if-.there  be  cause,  and  to  certify  the-  same 
with  .the  bail  9t  the  next  gaol-delivery;  and  therefore. in  cases 
of  great  momei^t,  they  bind  over  the  prosecutors,  and  bait  the 
party,  if  bailable,  to  the  next  gadl-d^livery ;  but  in  smaller  mat- 
ters, as  petit  larceny  and  some  cases  within  dergy,  they  bind 
over  to  the  scions,  vide  Dalt.  cap.  20;  but  this  is  but  in 
point. of  discfietion  and  convenience,  not  because  they  have  not 
jurisdiction. of  the  crime* 

By  force  of  this  commission  they  may  take  an  inquisition. 
touching7e/{>  de  scy  if  not  inquired  before  by.  the  coroners ;  and 
tho  the  coroner's  inquisition  is  to  be  super  visum  corporis^  this 
needs  not,  but  it  is  traversable.    Co.  P.  C.  p.  65.    . 

T^hey  may  proceed  upon  an  indictment  taken  before  forn^er 
Justices  of  the  peace  in  the  county  by  the  statute  of  1 1  H.  6. 
cap.  6.  and  1  E^  6.  cap.  7.  but  caunot  .{uroceed  upon  an  indict- 
..ment  taken  bc^fore  commissioners  of  ^yer  and /ermincr  or  gaol- 
delivery.    Lamb.  Jitstic.  p.  551^ 

But  if  an  indictment  be.  taken  before  the  shcfriff  in  his  TSirn 
by  the  statute  of  1  £.  4.  cap.  2.  those  indicthlents-  are  to  bo 
delivered  to  the  justices  of  peace  at  their  next  se^ion,  and  they 
may  j^roceecLupon  those  presentmentSi 

Tho  they  have  power  td'  hear  and  detern^ine  felonies,  yet, 

1.  They  tsannor  deliver  a- person  by  proclamation,  (as  justices 

.of  gaol-delivery  iiuiy,)  till  an  inquisition  taken;  bnt  if 

[]  47  ]  an  inquisition  be  taken  and  an  ignoramus  found, 

they  may  deliver  liim,  as  it  seemetb,  Crompt.  de  Fuce, 

'f.*9.  b.    2.  They  cannot  assign  a  coroner  to  an  approver.' 

Tho  this  be  not  a  commission  of  oyer  and  terminer,  yet  by 
*  the  opinion  JB.  Commission  8«  a  comqussidn.  of  oyer  and  }er« 


HISTORIA  PLACITORUM  CORONiE.  47 

miner  in  the  codnty  determines  the  second  JisHgnamnw  of 
the  commission  of  the  peace  ad  andiendum  ^  ierminandum} 
quod  gutBere, 

A  general  commission  of  the  peace  in  a  county,  in  two  caeies, 
doth  not  determine  the  power  of  former  jastice^  of  peace; 
1.  Where  they  are  justices  by  charter,  such  as  are  in  Lpndofu 
Narwiehy  4rc.  for  these  a^  perpetual  and  liot  amaveabie;  2.  Jus- 
tices in  a  paiticular  city  or  corporation,  parcel  of  a  county,  by 
commission  are  not  superseded*  by  a  new  commission  granted 
for  the  whole  county  by  the  statute  ^  8  4"  ^  '^-  ^  'Af.  cqp.  18, 
Fide  statute  II  H.  6.  cap.  6.    ^ 

If  the  king' by  charter  grant  to  a  corporation,  that  the  mayor 
a^fl  recorder  shall  be  justices  of  peace  within  the  city,  whereby 
they  are  justices  iii  perpetuity  by  charter,  yet  if  tfaer^  be  no 
words  of  exclusion,  the  justicesi  of  peace  of  the  coupty  have  a 
l*oncurrent  jurisdictmn  with  the  justicies  by  charter,  and  so  it  is, 
4f  they  be  justices  by  commission  in  the  town  or  city:  Or  the 
king,  notwithstanding  that  charter^  may  grant  a  commission  of 
the  peace  specially  in  that  city  or  county,  and  they  will  havis  a 
concurrent  jurisdiction  with  the  justices  by  charter.[7] 

But  if -^  this  franehise  of  being  justices  be  granted,  ita  quod 
justiciarii  comiiaiiis  se  non  intromittaniy  then,  tho  a  'subs6« 
quent  commission  l>e  granted  in  the  cpunty  at  large,  it  seems 
they  have  no  jurisdiction  in  this  corporation  or  town*  SO  H.  1^ 
8.  Case'de'MH.  de  St.  Albans;  quser^  tametiy  whether  the 
indictment  or  session  in  the  ftanchise  be  void  or  odly  a  contempt 
in  the  justices:  This  was  heretofore  moved  between  the  jus- 
tices of  the  peace  of  Suiirey  and  the,  borough  of  Sefuihwarkf  but 
ileviBr  resolved ;  but  some  tbobght  it  to  be  like  the  case  of  the 
bailiwick  of  a  liberty  and  re/oraa  brevium  granted,  ita  quod 
vicecomes  non  intretjif  the  sheriff  executes  a  writ 
wtthinthe  liberty,  the  execution  is  good,  but  the  sheriff  [  48  J 
punishable  for  infringing  the  franchise.      > 

By  the  statute  of  4  E.  3.  cap.  2.  the  justices  of  the  peace 


[7]  Jmiieei  of  the  peace  for  Uie  eovnty.lwTe  oonciirrent  jarisdiotion  in  mieli 
toooghfl  and  lowna  corporate  aa  are  not  ooontiea  of  UieinielTes,  Cnmp,  8.  though . 
they  b&ve  a  magiatfacy  of  their  own,  nnleaa  the  charier  by  which  they  are  con. 
•titoted  imports  an  expreaa  exelaaion  of  the  connty  jnatices,  by  a  non  intromit* 
tant  elaose,  R,  T.  &itiia6iiry,  4  7.  IS.  451 ;  and  they  liaye  each  jnriadiction  though 
the  charter  containa  aoch  clauie,  if  the  borough  or  town  corporate  has  no  aeparat^ 
•out  of  Quarter  Seauooa,  5  4r  6  WiU.  IV.  dL  76.  a^  lU.  They  have  no  auch 
jurisdiction,  if  there  be  no  bimIi  sesaiona  Knd  the  charter  containa  anch  chiose. 
i9um  1904.  EdU.:LB46. 

A  mayor  is  not  a  jnstiee  of  the  peace  without  a  partioolar  grant  in  the  charter. 
JR.  T.  LangUy,  3  U.  Raym,  1030. 

If  t^.  charter  of  a  city  girea  to  the  joatiees  exclnsife  inrisdiction,  the  joaticca 
for  the  county  cannot  interfere.    Talbit  v.  HubUi^  Strs.  1154. 

VOL.  n.- 
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oQght  to  deliver  all  tbeir  preaentments  to  the  next  eoi^ion  of 
gaol-delivery,  where  they  shall  be  finally  heard  and  determined. 

It  is  true  the  justices  of  peace  may  so  deliver  them  over,  and 
if  they  deliver  them  so  over,  the  justices  of  gaoMelivery  may 
ju^oceed  to'  determine  them,  as  well  as  upon  the  coroner's  in* 
quest,  namely  if  the  blender  be  in  gaol,  bi|t  otherwise  not     ^ 

Bdt  this  delivery  qiet  of  the  presentments  at  ^the  session  is 
neither  usual  nor  necessary  at  Uiis  day,  for  that  statute  was 
made  when  the  justices  of  peace  had  only  power  to  inquire,  and 
not  to  determhie. 

But  by  the  statute  of  .18  S.S.^ap.  2.  their  commissions  were 
to,  hear  and  determine,  and  so  were  all  the  commissions  of  the 
peace  made  after  that  statute,  so  that  after  that  statute,  tl^y 
might,  if  they  pleased,  determine  the  presentments  taken  before 
themselves. 

Tho  commissioners  of  ojfer  and  terminer  may  indict  and  try 
at  the  saine  session,  vet  (as  before)  it  hath  been  ruled  otherwise 
in  case  of  justices  of  peace,  unless  by  consent.  But  certainly 
constant  usage  and  learnt  opinion  must  give  thtft  exposition 
upon  those  resolutions,  that  it  must  extend  only  to  popular 
actions  or  indictments  for  misdemeiliiors,  and  not  in  cases  of 
felpny,  for  here  they  may  and  do  proceed  de  die  in  diem  and  at 
the  same  sessions,  and  so  much  in  intimated  in  Bumpsted^s 
case,  iK  11  Car.  \.{d)  eupra^  cap.  4.  p^  28.  axiiVoke  4  ImHL 
tap.  28.  p.  164.  expre^ly  saith  it  is  conunon  experience,  and 
reason  speaks  for  it,  as  well  as  in  the  case  of  the  comoMssion  of 
nyer  and  iermiher^  the  session  being  in  the  same  county,  and 
with  a  public  aummons  preceding  every  general  sessions. 

The  ordinary  course  of  proceeditig  is  in  their  serious,  which 
are  of  two  kinds,  t^ur.  private  sessions,  or  public.  Touching  the 
former  I  shall  say  nothing,  for  it  is  ordinarily  for  the  dispatch 
of  country  business,  or  about  ale-houses,  poor,  4^. 

The  public  sessions  are  of  two  kinds,  viz^  the  gene* 

[  49  ]  ral  quarterrsessions,  and  general  sessions  that  are  not 

quarter-sessions;  both  are  or  should  be  summoned  by 

a  precept  in  the  king's  name ;  qiuni  vide  Crompt.  Justice,  232.  a. 

or  of  the  justices    Lamb.  Lib.  IV.  cap.  2. 

As  to  the  jurisdiction  in  general  both  agree,  that  in  either  of 
these  general  seskionis  of  the  peace  they  may  proceed  toiuching 
those  matters  that  are  within  their  commission^  as  to  take  in* 
dictments,  try  felons,  4-c.^      ^ 

But  by  particular  acts  of  parliament  some  things  are  limited 
to  the  quarter-sessions,  and  cannot  bei  proceeded  in  at  other 
general  sessions,  as  5  4*  6  JS.  6.  cap.  14.  for  ingrossing,  1  H.  7. 

(4)  Crv.  Csr.  438. 448. 
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eap.  7.  banting,  2  4*  3\P.  4*  M.  cap.  8.  bighWftys,  5  Elpi. 
cap.  9.  perjury,  5  ^Bliz.  cap.  12.  licensing  badgers,  7  E.  6. 
eapi  5.  winies,  and  divera  others,  de  quibus  vide  Lamb.  Lib,  IV. 
cap.  19. 

These  quarter-sessions  were  by  several  acts  6f  pariifiment 
appointed  to  be  held  at  several  times,  by  25  B.  3.  cap  8.  at  the 
Jtnnundaiiony  Si.  Margaret^  Si.  Michael^  and  Si.  Nicholas. 

By  36  jB.  3.  cap.  12.  within  this  uia^  of  JBpip/ianjfy  withia 
the  week  of  Lenij  between  Ptniecasi  and  Micbummer,  within 
^eight  days  of  Si.  Michael 

r  By  12  R.  2:  cap.  10.  .the  sessions  are  set  at  liberty fVtjzTr  to  be 
held  every  quarter  of  the  year  &t  leajst;  only  Middlesex  is  ex* 
eepted  by  14  H.  6.  cap.  4. 

By  the  statute  of  2  H.  5.  capi  4.  in  the  first  week  after  SL 
Michael^  Epiphany^  clause  of  JSoi/er,  and  traiislatioo  of  Si, 
7%om(u  the  martyr. 

By  the  statute  of  33  H.  8.  cap.\(y,  the  Tuesday  after  Easter 
week  is  expounded  Co  be  in  the  week  after.  C/ati«tim  PascAss, 
for  the  sessions  to  be  beld;  yet  Ctausum  FascAsSy  or  Loto* 
Sunday  ia  the  first  day  of  that  week.  .    .     ' 

.  The  strict  regular  exposition  of  the  statute  of  2  It.  5., for 
the  week  after  Michaelmas^  ^.^  is,  that  if  Michaelmas  faU 
upon  the  Sunday  or  Monday^  the  quarter-sessions  in  strict- 
ness should  be  held  in  the  ensuing  week,  and  not  the.  same 
week. 

Yett  it  is  very  plain,  t(iat  the  quarter-sessions  are 
variously  held  in  several  counties,  some*  at  one  day,  |^  50  J 
some  at  another,  yet  it  bath  been  xuled^  ^that  these 
are  each  of  them  good  quarter-sessions  wit|iin  the  aeveral 
BCts  that  relate  to  (]|uarter-sessibns;  for  these;  acts,  especially 
that  of  2  H.  5.  is  only  directive  and  in  the  affirmative, ^and 
thereforo,  tho  the  sessions  are  held  at  another  day  according  to 
the  general  direction  of  the  sta[tute  of  12  B.  2.  yet  they  are 
quarter-session^. 

Nay  in  Middlesex,  where  by  the  statute  of  14  £  6.  there 
are  regularly  but  two  sessions,  yet  th^  may  hold  quarter- 
sessions  (as  indeed  they  do,)  in  tjiat  county;  tho.  thes^  sessions 
are  not  precisely  hekf  at  the  times  prefixed  by  2  H.  5.  yet  they 
are  qoarternBessions  if  held  quarterly;  and  So  it  was  agreed  by 
the  justices  upon  af  late  act(e)  thi^  session  of  parliament  for  the 
taking  a.nd  subscribing  the  oaths  of  supremacy. 

II.  I  shall  now  proceed  to  some  few  observations  touching 
the  power  of  particular  justices  of  peace  by  virtue  of  their  fir^ 
Jlssignavimus  in  the  commission^  which  makes  every  par- 

(«)  25  Cm*.  9>  esf.  2.  * 
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tioalar  justice  a  jugtice  of  pei^^and  gives  him  power  to  con* 
serve  the  peace.[8}    .,  .  . 


[8}  Jutieei  of  the  petoe  mh^m  exitteiMe  m«  a  part  of  tl|e  jodiciaTy,  b  pfOTided 
in  moti  of  the  oomtitatioiis  of  the  United  States  deHve  th^'powere  u  **  coom. 
▼ato^i  of  the  peaee**  from  the  comiDonlaw  more  or  lest  extended 'or  restrained  in 
the  diffisrent  Sutes  by  statotary  enactment  Jn  Ma§9ackn9iiU^r.  Justice  Sewall 
iMis  **  Th0  office  of  justice  of  the  peace  was  introduced  hj  our  fere&tfaers  at  their 
.  mifj^tioB;  and  in  au  particnUi*  then  appUeaUe.or  which  ba?e  since  become  ap> 
i|>Ij.cable  to  this  jorisdicflon  may  be  considered  as  possessing  here  the  general 
oharacter  and  fimctions  allowed  to  it  in  England  1>y  ime  of  the  statotes  whicb 
Ind  there  i^cested  and  regnlaled  this  ancient  and  important  office.  The  stitniev 
•inoe  enacted,  hwre  enurae^aCed  Uie  powers  and  duties  of  justices  of  the  pea^o, 
both  in  civil  and  criminal-  matters;  so  that  now  there  is  fitt|e  if  any  occasion  to 
recur  to  the  English  statutes  for  the  powers  of' this  office^  and  perhaps  the  enume- 
ntion  itself  precludes  suck  recurrence.  The  office  therefore^  exists  heta  princi- 
mUv  i£  not  entirely  .eocording  to  our  statutes***  C^m*  t.  JPbsfsr,  1  ifsss .  Rtp*  489. 
in  PtiMuylvamn  the  power  of  a  iustice  of  the  peace  in  cl'iminal  matters  as  at 
common  law  is  almost  untouched  by  statute.  In  itrtenses  theeonsliuition  of  the 
'State  provides  that  ^  Justices  of  th^  peace  shall  in  no  case  hate  jurisdiction  to  try 
mnd  determkie  any  criminal  case  or  penal  ofience  against  statute,  but  may  sit 
aee^raining  courts;  and  commit,  discharge*  or  reccgmse,  to  the  court  having 
Jurisdiction,  lor  further  trisl,  offenders  against  the  peace.  For  the  foregoing  pur- 
poMs  they  shall  Jiaie  power  to  issue  all  necessary  process.  They  shalT  also  have 
power  to  bind  to  keep  the  peace  or  for  good  behaTlour.'*>,  And  by  statute,  power 
is.given  them,  **  to  cause  to  he  ke^  ^  laws'made  for  the  preservation  of  the  pub- 
lic pie^ce^**  SlL  In  New  Forib^^tt  is  said  that  their  doty  and  sothority  are  derived 
in  some  degreofrom  the. common  law;  but  they  d^nid  principally  upon  the' seve- 
ral statutes' which  have  created  objects  of  theif  jurisdiction,  de6ned  their  powere . 
or  imposed  duties  upoft  them.  B0r6oiir'«  Crtm.  TVeolite,  437. 

The  thirty^ird  sectiou  of  the  judiciary  act;of  the  United  SUtes,\4SSes«.  l,cit.20, 
^789,  confers  on  Jutt^ti  ofth^  Peace  or  other  magistrates  of  any  of  the  United 
States  power  to  arrest,  imprison  or  bail,  for  crimes  or  offences  against  the  United 
States,  according  to  the  mode'of  procees  of  the  Stale  where  such  oronder  against  tho 
United  States  laws  may  be -fovnd. 

When  a  magistrate  acts  in  his  office  with. a  partial; mAUcious  or  corrupt  mo» 
tive  he  is  guilty  of  a  misdemeanor  and  may  be. proceeded  against  by  indictment 
or  criminal  information  in  the  King's  Bench,  which  exercises  a  general  super- 
▼ision  over  all  justices  of  the  peace.  £;  v.  C«rsii«,  2  Doug*  426.  But  they  will 
never  be  ponidbed  criminally  for  a  mere  error  in  judgment  nor  in  any  case 
unless  they  appear  to  have,  acted  from  an.  oppressive,  dishonest  or  corrupt  mo- 
tive, under  which  ibar  or  fovor  are  included.  In  r«  Fena'sten,  4  iVee.  4r  A  128  f 
I  Ad,  if  EL  187.  Justices  are  also  Uable  civiHy,  when  they  ^ct  ndniUeriaUy; 
but  the  party  shall  not  have  both  remedi^  and  before  the  court  wilL^rant  an 
information  they  will  require  the  relinquishment  of  the  o^vil  action,  if^ucti^ias 
been  begun:  and  even  where  an  indictment  has  actually  been  found,  the  attorney 
general  will  grant  a  noli  pro$eqmit  if  it  appear  that  the  prosecutor  is  deteri. 
mined  to  carry  on  a  civil  action  ar  tlie  same  time.  R.  v.  F^eldiiig^  9  Bkrr,  71^ 
When  a  justice  of  the  peace  in  or  put  of  sessions  ^has  juriodiuian  and  acts  judu 
eially  he  is  not  liable  to  an  action,  however  erroneous  the  conclusion  at  which  he 
arrives  or  corrupt  his'  motives  in  coming  to  it;  in  sudh  case  the  only  rem^y  is' 
by  information.  3  Hawk.  eh.  141;  Aekerhf  v.  PerArtsos,  3  M.  Jr^*  435;  BaeseU  v. 
OoodeeaU,  3  Wil$.  131 ;  ChigithM  v.  Harris,  9  M.  Sf^  W.  336 ;  Wilkins  v.  Hem*. 
woirtk,  3N.SfP.  55;  OafneU  v.,  Ferrand,  ^  B.  A  C.  &11 ;  State  v.  CampbeU, 
9  7V2er,177;  AmbUr  v.Church,  1  Root,»lliJindw.Hood,fiNoHAMeC9rd,  168; 
'Holeomh  v.  ComiMk,  8  Conn.  375;  StaU  v.  Porter,  Conot,  Rep§,i94;  Lining  ir, 
Sentham,  3  Bay.  1;  Gregory  v.  Br0ion^4  Bibth  38;  WaUeor  v.  Floyd,  ih.  337. 
Wlien  «  oruninal  information  is  applied  for  against  magistrates,  (he  question  for 
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SO 


Concerning  Ih^ir  power  to  bail  of  comniit  penrsonn  brought 
before  them  for  feton^  vide  injra  iji.  copiie  d0  baUtrftiaiir^ 
P^^AS)  ^  ^^^^  9iaiuie.  34  E.  3.  cap.  I.  4*  olia  ^tatat^. 


flie  oottrt  18  not  whether  their  *cU  be  found  apon  inyeeti  jfation  to  be  Jtrictly  right 
or  not,  bat  whether  th^  were  inflaenced  by  cori'upt,  oppreseive  br  partial  mqtrres;  \. 
or  adted  in  error  and  from  mistake  only,    fa  the  latter  eaie  the  court  will  not  ^ 

rntthernle.  £.r. fi«4W,  13  lkie,'j:  ^:  i9. jr.*a  66r  7^.316^  Q^B.  Sea 
T.  Arrow9mUK  ^I>QioL  N,  &  704;  ex  parte  BeaueUrds^l  Jur.' 373;  es  pafU 
Lti^  t6.  441 ;  ex  parU  MmrUwrtfkgk,  1  iVfio  See:  Ca$,  195 ;  13  Law  J.  N.  &  105  f 
.  R»  T.  flerrif,  t^;  169.  Bat  he  ia  nable  to  an  action  for  exerdaing^  authority  where 
he  haa  none;  *  JEkf  y*  Iftempmrn^ti  A.  K.  Mtreh,  70.  An  HtfinrmkitioH  waa  graotod 
againat  a  joatice  for  not  actively  assieting  in  i^pprea^ii)^  tiriot';  tfie  law^eqatree 
firam  a  joatice  an  active  conduct  in  ■uppresaing  riots;  and  if  he  finds  persona  rioU' 
oosly  assembled,  he  may  not  only  arre|!t  offendera,  but^  anthorise.  others  to  artesl 
them  by  a  bare  verbal  command  witlioat  other  warrant  Reepab,  v«  BimUgonuiryf. 
1  Testes,  410.  '  ,  ,     . 

The  juriadiction  of  a  joatice  of  the  peace  ia  limited;  a^d  when  tl^at  ia  exfieededf 
feeponBtbility  attachea  and  every'  tbin^  done  is  Void;  and  this  whether  such  want 
of  jurisdiction  apply  to  the  subject  matter  or  the  person.  H^tse  Vi  ir{t/fer«« 
3  CroaeA,  331;  £bU  v.  R9ger9, 9  Mlaekf*  430. '  If  a  jttstiise  issoea.  a  warrant  con^ 
trary  to  the  provisiont  of  the  constitution,  or  in  a-  meatier  over  which  he  has  .no 
jurisdiction  and  the  party ;is  arrested  the  untice  is  answerable  in  an  action -of  irei-  ■ 
jmss.    Joftnsoff  V.  7W/wifis,  Bofcbptn^s  fcjit.  588. 

A  conviction  and  judgment  for  felony  againat^  a  justi^  oF  thejpeaoe  ia  a  £w» 
feilwre  of  hia  oflioe;  nor  doea  a  patdon'  reatore  his  capacityi  TrregtUe*9  ease^ 
»Z«gA,794..  .  ^ 

WSBneremnetv  power  ia  conftrred  on  a  justice,  he' must  proceed  in  the  mode  pre*/ 
•eribed  by  the  statute.  Bigehw  v.  Steame^  10  Johne.  36 ;  Siate  v«  llarrots,  3  ilfttr* 
fhft  131*  Any  general  authority  by  justices  to  eoostables  to  fill  up  ok  alter  pro* 
would  be  void  and  highly  infproper.    Pteree  v.  JMbardt  18  Johne*  405* 


Acta  done  by. a  justice  in  iC  judicial  capacity  who  waa  not  'dulj .  qualified  are 
ttot  absolately  void.  .  Jisr^dis  Co.  v.  flSannoH,  8  B,  Sf  A,  366.  In  judicial  acta 
by  juscfees  all  tiiii^  ahtQl  be  intended  reguUr  till  the  contrary  appear:  aHfei* 
of  ministerial  aeta,  .for  there  ^all  raoft' appear  to  be  right.  R,  v.  VetiMe$f 
8JM.378, 

A  magistrate  ha(^  it  aeema,  a  power  to  commit  fc  person  guilty  of  a  eatUemptf 
by  inaulting  him,. or  otherwise  when  acting  in  his  Judicial  capacity,  thoofh  not 
■0  when  he  is  acting  only  minie^enaUy,  R.  r»  Revel^  1  Stra.  431;  Btifiett  v. 
ilMett,  14  Eagt^  85;.  PettU  v.  Addington^Peake,&i;  R.  v«  Jafincs,  5  B.  4r  ^^^ 
894;  8.  C.  i  D.  ^  R.  550;  Cropper  v.  HorUn,  8  D.  Sf  il.166. 

llie  power  of  justices  of  the  peace 'to  commit  for  eonte/mpt$  and  its  extent  is 
m  many  of  the  United  ^iatea  subject  of  statutory  provisionJ  And  see  lAning  v« 
JIMAaimS  Bfey.  1;  StaU'r,Mkweo»^4b,^ ;  FWer  T.Brobaoeo,^  Br&wtm(Penna.') 
137;  Brooktr  v.  Coak J3  SergL  if  RawU^  175 ;'  Bd$a»nJkom  v.^FWal^  9  HiU^  Ai(k 

It  is  dear  that  magistratea  ought*  net  to  ezerc^  their  fonetiona  in  their  own 
caaa,  \fOt  caaae-  the  mndera  to  be  oenvened  or  eacried  before  other  justices,  or 
desire  th^  aid  of  pome  other  justice  being  present  I^&Lci.  173.  Yet  in  soma 
eaaea  ef%n  if  the  Justice  shall  act  ita  his  ewn  eauae,  it  aeemeth  to  be  justifiable; 
aa  whta  a  juittpee  shall  be*  aasauHed,  dir  (in  the  doing  hia  office  eapeeiany) 
shall  be  aboaed  to  hia  fiioe,  and.no  other  juatfcft  presenft  with  him;  then  it 
aeema  he  may  commit  sheh  offender,  until  he  ahall  find  aoretiea  for  the  peace 
or  good  behavioar,  aa  the  eaae  ahall  reqdire :  hot .  if  any  other  justioe  were. 
present,  it  were  fitting  io.  desire  hia  aid«  DaiLe^.  173.  JL  v.  Revel^  IStrange^ 
490. 

The  ezetntion  of  the  powers  confided  to  jostieea  of  the  peace  in  summary 
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*  T^^  lire  tO'  eicecifte  their  aathoritf  as  jiistices'  of  peaoa ' 
withiu  the  ciouoty  whetein  they  are  jostiees. 

If  a  jaetice  of  peace  lives*  or  be  dut  of  the  .GonDiir»[9] 
whereia  he  is  justice,  he  cannot  by  his  warrant  fetch  a  per- 
son out  of  thecounty,  where  he  is  justice,  to  come  before  bim 
in  the  (x>unty,  where  he  js;  13  B.  4.  8.  b.  Plowd.  Com.  371  a. 
PlaWs  case. 

He  cannot  do  a  judicial  act  out  of  the  county  wh^reiki  he  is 
a  justice  of  peaoey[10]  as  take>  recognizances,  lake  examiDa- 
tions,  commit  oSenders;4*c.  but  he  may  do  a  minis- 
Q  51  ]  terial  act,  as  to  examine  a  party  robbfid,  whether  he . 
'knows  the  felons  according  to  the  statute  of  d7  Eliz*  ' 
cap,  13.  H.  %.  Cur.  1.  B.  B.  Helier^s  case,  Croke,  p.  211,  212. 
yet  gumre  of  reco'gnizances  and  examinaijons,  for  they  aire 
acts  of  voluntary  jurisdiction;  and  therefore  it  seems*  may  be 
done  out  of  the  qounty,  asr  well  as.  a  bishop  may  gtant  ad- 
ininistration,  institution^  or  orders  out  of  his  diocese.[ll]  But 
indeed  imprisoning  of  a  person  for  not  giving  recognizance,  or 
oommitting,a  person  for  a  crime,  are  acts  of  eompulsory  juris- 
diction, and  may  not  be  exercised  oiit  of  his  county. (jf) 

Yet  suppose  a  man  be  a  justice  of  peaQs  in  London  and  in 

<^>  By  $  Om.  l.Wip.7.  ^S.  *^It  tk  jvstioe  banpoop  to  dwell  id  adt  ciij  «r 
other  preciDct,  that  ia  a  county  of  itself,  Bitoste  within  the  ooanty  at  larget.  for 
which  he.ahall  be  appointed  a  joeliee,  tho  .not  within  Um  aaid  ooooty,  be  may 
frant  warnuitai  take  ettmlnationa^  and  make  orderi  for  any  matten,  whieh  aajp- 
one  jqitioe  may  act  in  at  b^  dweU-hooae,  tho  oot  of  tiie-coiiDty  whereof  bei  le 
appointed  a  jnattoe,  and  in  eooie  city  or  precinct  adjcrfning ,  that  4a  a  oovnty  of 
itielf ;  provided,  that  no  power  ia  thereby  given  to  tM  Joatioee  for  the  coontT  at 
larger  to  h6ld  their  aeeiiena  in  eitite  or  towna,  that  are  eooiitiee  of  th^maoHPee, 
Bor  tojnsticee,  eherii&H^  oqmtablea,  oi  other  peaoe-officera  of  the  oo^nty  at  largtf 
to  act  or  intermeddle  ip  any  mattera  ariain|^  witfaio'  such  eitiee  or  towae,  Dther- 
wiae  than  ae  if  the  aaid  act  had  never  been  made.*' 


h  h. 


Tictiona  are  generally  watched  by  the  ooarte  with  jealouBy^encb  ejimmtry  ci>ife 
Tietioos  being  derogatory  to  the  liberty  of  the  eobjeot;  and  all  powers  ffiven  jm 
restraint  of  liberty  most  be  strictly  pursued.  Braaf*$  oase^  1  Salk»  349 ;  wHkin9 
j.'Wrighi,^ CSeBl^U  D^^t  dmi^B.  ic.Ald.%4Zi ^Sbmlni'f  case,t&. S94; 
AKmA**  case,  ift.  395.    / 

[91  The  tenure  of  hie  cflioe  during'  good^  behavimf  is  anbjeet  to  the  linpliied 
ooodition  of  his  femsininy  in  the  oounty  naaoied  in  hie  eonimissidft.  JtespnA.  r. 
JfeXsen,  4  Fselse,  399. 

riO]  iSAare  i.Ani^nim,  7  ^rgi.  9t  Raiefs,  43;  Sekrotpn  v.;  ^ylor,  IB  Wm. 
diiu,  196;  OurnUy  v.  loeett,  9  WemieU,  319;  URngfiimry^  v.  PHpp^t  2  Boot,  357. 

[II]  The  neoeesary  reoogniaanee  nnder  4  ic  5  TvU^  oA.  58;  ^  6,  in  the  ease  of 
the  borouf  h  of  CBmarvoD  having  b^en^  entered  i^to  iin  Middleeex  iftlbre  a  justlet 
ifor  Warwickshire,  |he  eiaminer  of  reeogniaaiioee  appointed  ooder  the  act  held 
aftst  argument,  that  a  justice  of  the  peaoe  had  no  authority  to  take  ench  recog- 
Biianoe  beyond,  his  joriedietion;  and  the  Hdoke  df  Commons,  aetiag  on  this  de» 
oision,  refused  to  allow  th^  party  to  correct  the  mistake,  iieafc  jrerl.  Dth.  34 
Mritfs,Mf.59tjkll3a 


*    \ 


MttffdleseXj  as  the  leCDTder'ts,  vbeth  er  he/  mfty  npt.  coiAmit  a 
person  in  Middksta,hw^}^t  out  Qtf  Jdondonor^i^c^^ 
seeioff  it  hath  been  always  practised^  or  he  is  in  conuftission  in 
bothtrkces. 

If  Ji.  cbpunits  a  felony  in  the  ooulity  of  B.  where  he.  lives^ 
and  goes  into  the  county  ef  ^C  and  is  there  taken » a  justice,  of. 
the  peace  of  the  county  of  C  may  take,  his  examination  and 
Infonm^ions  in  the .  coonty  of  C.  tho  the  felony  were  coth«> 
xnitt^  in  the  county  of  A[12]  yet  ^iiierey  whether  upon  his 
arnugoment  in.  the  county  qf  ^•-  those . exatAinations  can  be 
given  in  evidence;  I  have  not  alio wd,  them,  because  tho  he' 
inay  commit  and  elamihe^  and  give  an  bath  to  the  informers, 
yea  and  bind  them  overdo  give  evidence  or.  commit  them,  yet 
thi^t  is  but  for  necessity  of.preseipving  the  peace*  for  he  ti^titi 
leidly  no  j^isdiction  in  the  case.  «     ! 

•  And  naie^  the  custom  of  London  enables  the  justices  of 
gaoMelivery  to  sit  at  Newgate,  which  is  in  'London^  both  for 
Middlesex!  and  jtoiu/on,  but  th^  justices  of  the  peace  for  Mid^ 
dleaex  sit  only  iq  Middhaexy  and  the  justices  ot  the  peace  for 
Zon££an  in  Zoiu/on. 

By  the  statute  of  1  ^  2  Ph;  ^  Mar.  cap.  13.^13]  . 

they  ought  to  take  the  examinations  pfi  felons  (wi)h<^  C  ^^  J 
out  oath,)  and  the  inform[ations  of  accusers  6t  wit- 
nesses >(upgh  oath,)  and  return  them  to  the  justices  of  gaoU 
d^very.  '  ^      '  .  '         : 

And  these  examinations  'may.  be  read  as  evidence  against 
the  prisoner,  and  so  may  the  informations  of  witnesses  takeil 
upon  oath,  if  they  ate  dead  or  not  able  to,  travel,  for  they  are 
judges  of  record,  and  the  statute  enables  and  requires  them  to 
take  these  examinations;  but  then  oath  is  to  be  made  in  court 
by  the  justice  or  his  clerk,  that  these  examinations  land  infer- 
Ikiati«i9  were  truly  taken. 

.  If  Ji.  brings*  By  before  a  justice  of  pe$ce  for  suspicion  of 
felony,  if  he  can  testify  nlat^riaHy  against  him,  he  may  bind 
him  over  t6  prosecute;  ithd,  if  be  refuses,  the  justice  may  com- 
mit him,[l4] 


[IS]  Johmtm  ▼.  TUSHaUt  9  Fir^w,  58. 

{13}  Repealed  ind  rapirtied  bjr  7  'C7m.  IV.  d^p*  64.,  See  poet  chap.  14.  p.  ISO. 

[14]  Wben  tM  jdrtlee  hae  deeided  apon  bailingf  ot  eoinmttUii|r  the  aceosed,  he 
■boald  take  the  reooffnkanoe  <^  Uie  protecutor  to  proieente,  as  also  the  reoo^ni- 
nnoe  of  the  material  witneaeea  to  appear  agaiaat  the  ^  party  aecoaed,  at  the  next 
coBTt,  of  oyer  and  termiaer  or  ffaol-deliTery,  aa  the'  caae  may  require.  JDatton,  1 64* 

If  mare  thanvme  are  to  |w  boand,  Ae  reoognis^eea  ahoald  not  be  taken  sep^ 
rately;  and  the  mai^iaCrate  eaphot  compel  the  proaeont<Nr  or  witneaa  to  find-auro- 
tiea  for  hia  performance  of  the  condition  of  the  recoffnixance. 

Infimts  and  married  women,  who  eannot  lefaUy  bind  themaal? •■,  most  get 
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The  jofitices  of  the  peace  faav6  juriadictioa  of  felonies  arising 
within  the  te^.  A  Cat.  Sep.  AS,  a*  fFtgff^eaiae.  / 

.  The  justices  of  di0  peace  in  their -sessions  may' proceed  to 
outlawry  in  cas^  of  indictment  fctund  before  tliem,  and  that  by 
the  common  law;  and  in  cases  of  popular  actions  maf'  proceed 
to  outlawry  by  t^  statute  of  21  Jac.  cap.  4.  .  ^ 
^  But  they  cannot  issue  a  capias  utlegaium,hut  must  return 
the  record  of  the,  outlawry  into  the  king'3  bench^  atid  there 
pjtoiQOss  of  capias  uikgaiufm  shall  issue.    BalL  p.  409.   . 

•"  -  '       -       '  ■  'i 

others  to  be  b6nn4  f^  them.  InfaAey  bo^eTer  is  no  groabd'for  di8char|riDg  « 
fiirfeiled  recogii|zaiip6  to  appear  and  prosecofe  for  a  felony.  ^IS  Ptiet^  StS. 
<  .  trthe  proeecQtor  or  witness  refose  to  pj%  sooh  reeogfui^anoei  the  magistrate 
jhas  powes  t6  cdnunit  liim,1ius  being  Tirtaidljr  incladed  in;  his  commMpn  and  bjr 
necessary  conse^aenoe  upon  the  statute  oraering  the  reeqgolcanoe  to  be  talien, 
pott  p.  28S;  Bennet  t,  Woison,  S  M.  Sf  S,i;fi  Bavk,  ek.S:  §  SS;  Cropper  n 
ibrUm,  4  D.'Sf  R.  M,  0.42;  8.  C,9D.Sf  A.1S6.  fiot  a  Josti^^fthepesfie  is 
not  aathoris^by  lavr  to  opmmit  a  witness  willing  in  enter  into  a  reedgnisanDtf' 
f9r  hi*  appearance  to  give  evidence  against  an  ofibnder;  merely  because  sach  wit. 
ness  is  unable  to  find  a  surety  to  join,  him  in  such  t;ecognisance ;  nor  onghi  the 
'  justice  to  require  soeh  surety :  the  partijr'ii  o«m  r^Dognitanee  (at  ihp  peril  of 
commitment)  is  all  (hat  ought  to\be  zvquir^.  PorSrahmm^.B^ BodminTSttmm 
mer  A»nxe$,  J817 ;  1  Mum,  2Uh  ediL  1013.  The  justioe  has  no  authority  to 
commit  a  witness  for  not<  findinj^  sureties  for  his  appearance.  See  Evsn$  V.-^ 
i^s,  4  Per.  Sf  Dav,  32;.  19  Ad,  Sf  B.  55.  where  Lord  Dtoman  qitotM  the  34 
VoL  of  D'Oyly^A;  William*^  edit  ef  Bnrii>  Joetioe  and^tke  oases  there  oited 
for  sayio^  **lfa«t  the  practice  of  Ojommitting  witnesses  unsjUe  to  find  sureties  |bt 
their  appearance  is  clearly  repogn&.nt  to  e?ery  principle  of  the  Eofflish  law;'*  and 
see  the  form  given  in  Lambard' Book^  d  eham  7.  and  in  haUon,  dMp.  176.  j».  482^ 
showing  this  to  bethewitness'sDwnreoognicanoe  only  without  silrefy«  l^epaity  ' 
himselTneed  not  sign  either  of  the  reoofniiandw,  to  pnoeeoilte  or  tp  tesUiyf 
I)aU.ch,l^i  DUkSeao.^. 

The  reoognizance  is  to  obligation  of  record,  as' soon  as  it  is  taken  and  a^l^now* 
lodged^  though  not'  made  up  1^  the  justice  and  only  enfored  In  his  book*  DdlL 
c&.  168;  •ee9^ir«7ii,473.edi<.1845.      ' 

/  Bnietf^.in  sp^tekingr  of  the  process  in  oases  of  treason  says,.*?^  ftutemappa. 

reat  acensator,  t^nc  (Irimo  capistur  ab  eo  seooritas  de  proseauendo,  e(  sy>le^ioe 
non  litbuerif  suMcit  pf o  securitat»  sola  fidei'  datio,  et  hteo  ideo,  q[uia  sAd  jrfe^ 
gios  inVeniendos  distriote  teneffetur«  alii  ee  absfiilereni  a  oonsimiliaeeosatione.^ 

•  c/«  Corofus2i6.3. 11.118  6.  .    ,     . 

See  OlaHmlk  also  lib,  14.  eqik  1,  to  t)ie  same.effept  and  for  a  like  reupDt  *^wb 
nimie  districtioliiB  seburita^  tuos  ttirreat  a  oonsimijU '^ooiisationet'' 
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CHAPTER  VIII. 

,  •  •.  -  .-  -,,  ,• 

•  •  ■  '  *' 

COKCERHIH&  THS  CQBONER   ANJD  HIS  COITRT;  Ali]>  HIS  AtT-* 

THORlTT  IN  PLjBAS  OV  7HX  CROWKf.  ^     . 

•  ■ 

C0RONBR8  are  of- three  kinds,  niz.  1.  Fh'iuie  officiu  8.  FfV<^ 
/tt/6  carim  nve  commissionis.  8.  Ftriuie  eleeiiontSy  as  the 
coroners  of  coonties.^!] 

I.  The  coroner  viViute  officii  is,  the  chief  jasticss  of  the 
king's  bench,  i7ho  by  virtae  of  bis  office  is  the  thief  coroner  of 
JSnglandj  4  Co.  Rep^  57.  &.  «n  -  ease  de  eofntninaitie  4e  Sad^ 
krs,  and  therefore  it  is  (here  said,  <<;That  in  the  time  of  H.  7^ 
il  was  rtssohred,  if  a  man  be  slain  in  open  rebellion^  the.  chief 
justice  upon  ^Ticw  of  bis. body  may  miBike  a  record  theroof 
and  send  U  into  the  king's  b^nch^and  th^renpon  the^ps^rty  daia 
shaH  for^it  his  lands  and  goods/'  which  may  be  trad  as  to  ^ 
goods,  but  not  as  to  lands,  because  none  can  be  attainted  after 
his  death  but  by  act  of  parliament    •  . 

But  of  this  bereaftejTi 

II;  Coroners  by  charter  or  commission  or  pri¥itege:  And 
these  ordinarily  we're  made  by  grant  or  commission  without 
election ;  such  are  the  covoners  of  particular  lords  of  liberties 
and  franchises,  who  by  charter  have  power  to  create  their  owa 
coroners,  or  tp  be  coroners  themselves:  Thhs-the  mayor  of 
London  is  by  charter  Coroner,  of  -  Zomfon,  the  .bishop  o{  Efy 
hath  po w^r  to  make  coroners  in  the  ilse  of  JS/y,  by  the  ch^rtidv 
of  H.  7.  Queen  Catharine  bad  the  hundred  of  Colridge 
granted  to  her  by  the  king  i35  H.  8.  with  power  to  nominate 
coroners.    9  Co.  Rqy. 29.  b.  Amfredtih^acdJBe^ 

And  therefore  by  the  statiitapf  2^  JB.  B.eap.  6.  where  the 
power  of  electing  coroners  is  confirmed  to.the;counties,<  yet' 
there  is  a  saying  to  the  king  and  other  lords,  which  ought  to  ' 
make  such  coroners,  their  seignories  and  franchises,  so 
that  the  king  mi^  grant  coroners  within  certain  pre-  [  64  ] 


I 

Mi^ 


[1]  Coranen  mre  aniiant  o^cert  by  tiiecanmion  law.  ao  called  because  they 
deal  princi^y  with  the  pleU  of  the  erourn,  aijtd  "were  pf  old  lime  the  principal 
eoneervaloN  cjf  the  pedoe.    3  Hawk.  elL  »,  §  1. 

By  the  oonnMm  law  the  powen  and  dotiea  of  a  obronar  are  both  judicial  and 
ministerial.  Hta  jodietal  authority  relate^  to  enqoiriea  into  caaea  of  anddeix 
deaths  by  a  jury  of  inquest  9uper,  vigum  ^orpoHr*  al;  the  place  where  the  death 
happened,  M4  and  also  to^enqniriei  eonoeming  ahipwrecks  and  treasure  trove. 
In  his  ministerial  eapaoity  ik  coroner  is  niMely  a  sabstitote  ibr  the'  sheriff;  ai 
^here  the  iheiiff  is«  party,  4o.    OiUt  ?•  Brmp%  1  Agk  Con.  Ct  330. 
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cincts ;  and  jords  of  franchises,  that  hsfve  power  to  .nominafe 
coroners  by  charter,  may  still  do  it  without  election. 
^     There^  ha^re  been  two  great  precincts,  that  by  the  king's 
^ants  have  power  of  granting. or  having  coroners,  namely,  tbe 
jurisdiction  of  the  adihirahy,  and  tt^e  verge. 

As  touching  the  former  I  have  not  se^n  the  grant,  but  I  have 
heard  the  lord  admiral  is  either  made^cordn^r,  or  hath  power 
to  make  them  within  his  jurisdiction ;  and  of  the  death  of  a  man 
or  other  articles  belonging  to  the  coroner  arisling  Upon  the  hij^h 
Beil,  inquisitions  h&v^e  been  usually  fak^n  by  the  coroners  ap« 
pointed  by  the  kf  Qg  or  his  admir$il,  and  here  the  coroners  of  tner 
county  iiave  no  jurisdiction.         '  ;  '    ^^' 

'  But  of  deaths  of  men  happening  vipc/n  airms  of  the  seabeloir 
the  bridges  within  the  bodies  of  counties,  as  upon  Thames  or 
Sevetfir  i*e,  in  ^iB.hipsUberd  holering,  tho  the  corotier  of  the  ad^ 
miralty  hath  jurisdiction,  yt^t  it  is^not  ezeludive  of  the  jurisdk>> 
tion  of  the  coroner  of  the  county,  who  may  inquire  ib  any  great 
river  upon  these  articles,  where  a  man  can  see  from  one  side  ta 
the  other,  8  E.  2.  Caran,  3M.  Only  the  inquisitions  taken 
before  the  coroner  of  the  admiral  are  returned  before  the  eokn- 
missioners  upon  the  statute  88  H,  8.  ^ap.  IS.  The  inquisition 
before  the  coroner  of  the  it^ounty  is  to  be  returned  before  the 
cottunissioners  of  gaol-delivery  for  the  county.{2] 

The  other  gseat  jurisdiction  is  the  coh>ner  of  the  king's  house, 
m^aHyciiUed  the  coroner  of  the  verge,  who  it  seems  antiently 
waff  appointed  by  the  king's  letter^  patent ;  but  by  the  statute 
of  93  H.  8.  cap.  IS.  the  granting  thereof  is.'settled  in  perpetuity  ' 
in  the  lord  steward,  or  lord  great  maister  6f  the  king's*  housQ  for 
the  time  being.  '         ' 

Antienfly  the  eorqiier  of  the  verge  had  power  to 'do  all  things 
within  the  verge  belonging  to  the'office  of  the  coroner,  exclusive  - 
of  the  coroner  of  the  county;  but  because  the  king's  court  was 
moyeable  often,  by  the  statute  of  n^rtieuU  super  eaHas^cap.  S.{a) 
it  is  ordained,  that  of  the  death  of  a  man  the  coi'oner  of  the 
county  shall  join  in  inquisition  to  be  taken  thereof  with 
[  65.3  ^^  coroner  of  the  king's  house;  and  if  it  happen  it 
cannot  b^  determined  ^fore  the  steward,  process  and 
proceeding  shall  be  thereupon  had  at  common  law. 

But  yet  in  that  case  of  death  within  the  vei^e,  the  coroner 
of  the  county  cannot  take  an  inquisition  without  the  coroner  of 
the  verge;  aind  if  he  dQth^  it  is  void ;  but  iC  one  person  he  icoronec 

C«)  d  CV.  jmrftl.  f.  550.  *  , 

■■  —  ■-  ■  '         '  V ■  '■  .■■»■!  

[3]  When  a  mtn-of  wir  is  iofitt  oorpu  ooBUftstiM  the  knd  ooraisr  may  f  s 
aboard.  R;  ?;  Abi^anT,  l»  iSjfk^o.  1097. 
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of  the  county  arid  akio  of  the  verge^  the  inquisition  before  hitta 
is  as  good  as  if  the  office^  had  been  in  several  persobs^  and  taken 
by  both. 

And  (ho  the  conrt  remove,  yet  he  may  proceed  upon  that  in- 
quidtion>  as  coroner  of  the  county.  4  Co.  Sep.  45  ^  46  Wigg^$ 


Alt  if  a  murder  br  munslaughter  be  done'within  the  precincts 
of  the  king's  ^lacelimi(e<l  by  the  statute  of  33  H;  S^tfap.  12. 
then  by  that  statute  the  inquisition  shall  be  taken  by  the  coroner 
of  the  housholdy  without  the  adjoining  or  assisting  of  ^tny  eo* 
roner  of  any  county,  by  twelve  or  more  of  the  yeotnen  officers 
of  the'  king's  honshold;  and  this  is  enacted  to'be  as  sufficient, 
its  if  taken  also  by  the  coroner  of  the  county,  and  the*  method  , 
of  the  return  and  proceeding  upon  those  inquisitions  before  the 
lord  steward  is  therein  declarcNd  and  enacted. 

III.  The  general  corOnefrs  of  counties.^  v^ 

These  by  the  statute  of  fFesL  1."^  cap*  la(fr)  and  28  E.  9.  . 
f  op.  6.  are.  eligible  by  the .  cdunty  in  the  coun^-eojurt  by  the 
king's  writ  de  caranatore  tligendO}  and  sworn  by  the  sheriff  for 
the  due  execution  of  tbeir  office.  F.  N.  B.  163.[3] 

The  statnte  of  We»tm.  K  directs  they  should  be  knights,  but 
that  id  out  of  use;. but  by  the  statute  of  14  E.  3.  cap.  8.  they, 
ought  to  have  sufficient  lands  in, the  county;  and  by  the  stajfute 
9B  E;  3.  cap.  0;  they  ought  to  be  lavifful  ajpd£t  men; , 

•In  as  nnich  as.  their  o|ice  is  by  election,  their  offices  do  nojt  ' 
determine  by  the  demise  of  the  king^assheriffii  do.[4]  l}y.  165. 

And  in  as  much  as  they  are  elected  by^the  freehold- 
ers of  the  county^  if  they  be  insufficient  and  not  ableJo  [  56  3 
answer  their  fines,  and  perform  the  duties  of  their 
plfice^  the  whole  county  shall  be  answemble  for  them. and  their 
miscartiages^and  amefceinents  or  fines  shall  be  imposed  upon 
tiiem  for  the  same.  (vtr.  if  upon  pirtxsess  against  the  cOroner  for 
bis  fine  or  simereement  the  sheriff  return  nihil  Aa&e/,Vand  pro- 
cess shall  go  against  the  whole  county,  because  elected  by  them. 
Z  Co.  Insiii.  p.  176. 

(b)  3  Ca..Lutk.tf.  174.  (•}  dee  4  K  i  43. «.  «s  fi^  •d  p,  101.       . 

—. : ' ^- ' ^ 

[3]  TKe  ttatatM  S8  Qm.  IIL  tk.  95>  Fict.  tk\  19.  uid  7  &  8  V2e(.  dl.  93, 
provide  Ibr  Ihci  etootioa  of^wronan  «ii4  Uie  holding  of  their  ibquostt.  ^ 

\k\  The  eorooer  is  choeen  for  lift,  hut  be  mj  be  remored  either  by  being  made 
dieriff  or  choeen  venlBrer,  which  are  offioee  mfeompatiUp  with  the  other,  or  by  ^ 
the  king's  writ  <ff  eeronetors  «jren«remio1or  a  canee  to  be  therein  aseigned:  as 
tiiat  he  is  engaged  in  other  bnSiness,  is  ineapaoitaled  by  ^ears  or  sickness,  hath  - 
not  a  saffieient  estate  in  the-coonty  orlives  in  an  inbonvenietit  part  of  it.  i'lts.  iV. 
A 163,  lei^liUscft.  CsMM.  348. 
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ta  some  connties  there  be  «ftly  tyN>  tH^nmen,  in  aoqie  iott^  in 
SQine  sixy  and  bj  ithe  statute  of  34  fy  ?^.  H*  9«  Mp.  %^*  in  each 
oounty  in  Waksy  and  in  Cheater  two.' 

If  tfiere  be  above  two  coroners  in  a  county,  and  a  writ  be 
directed  eor^nMtorfbusjXho  one  die,  yet  as  long  as  the  plural 
number  remain,  a  return  by  ..the  coroners  ia  good ;  but  if  therlai 
b^  but  only  one  survivor,  he  cannot  eliecnte.the  writ  and  return 
it  till  another  be  made.  14  H.  4.  35.  a.  3i  JisHz*  2(k  Biit  i£ 
there-  be  two  coroners,  in  a  county  or  more,  one  may  execute 
the  writ,  as  in  case  of  an  exigent ^  but  the  return  must  be  in  ihe 
Bamp  of  the  eoronatiMres.  L4  ff.  4. 34.  b.  per  Hank.  99  K  $.  41. 
.  But  t)io.  there  be.inany  coroners  in  the  eotinty,  i^n  inquisition 
euper  visum  corporie  maybe  taken  by  any  one  of  them*  Stdn^* 

JP»    C,  p»  59.  Om- 

As  coroners  may -be  elected  by  writ  de  eoronat&re  eligendOf 
80  they  may  be  amoved  for  reasonable  .cause,  and  new  ones 
chosen  in  their  room  by  writ  .  . 

And  altho  that'<^use  be  not  traversable,  5  Co.  Rep.^S.b.  yet 
if  it  be  ialse,  he.  may  have  a  eupereedeas'io  that  neW  writ.  F* 
N.B.  p.  163. 

.  Thuafar  concemmg  thet^onstitution  of  these  officers  and  their 
different  kinds;  now  touching^heir  jurisdiction  and  proceedings 

Before  the  statute  of  Jlfa^a  Carta,  cap.  17.(c)  tbie  coroner 
held  pleas  of  the  crown,  by  that  statute  nuUus  vicercomesj  eon^ 
etabulariusycaronatar  vel  alii  baUivi  'noatri  tentant  placita 
coronmfSO  that  thereby  their  power  in  proceeding  tb  trial  or 
judgment  in  pleas  of  the  crown  is  taken  away. 

But  yet  they  retaind  a  jurisdiction  still  as  to  matters 
£  67  ]  of  inquiry,  taking  of  appeals,  ^c.  all  which  is  set.down 
at  large  in  the  statute,  of  4  E:  1.-  styled  De  officio  coiro* 
natorum^  viz.  1.  Of  the  death  of  a  man,  whether  by  felony^ 
inisfortune,  ^c.  viz.  de  aubito  mortuia.  St.  Of  treaaure^trove. 
9.  Of  appeals 'of  rape*  4.  AD^esls  de  plagia  ^  maJ^mio.  '5.  Of 
deodands.  6^  Of  wreck  of  the  sea;  an4  7.  By  some,  of  breach 
of  p)rison.(</)    I  shall  reduce  them  to  these  four,  viz. 

1.  His  poifirer,  to  take  inquisitions  auper  visum  corporis^ 
2.  His  power  to  take  appeals^  3.  His  pipwer  to  take  the  ae^u- 
sation  of  an  approver.    4.  His  power  to  take  abjuration^ 

I.  For  inquisitions. 

^  Regularly  the  coroner  hath  no  power  to  tAke  inquisitions,  but 
touching  the  death  of  a  man  and  pei^ns  aubito  mortuiSf  and 
some  special  incidents  thereunto. 

,  If  any  person  dies  suddenly,  tho  it  be  trf  a  fever,  and  the 
township  bury  him  before  thp  Coiioner  be  sent  fdir,  the  whole 
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township  shall  be  ufaeroed,  Hin.  NoriAi  C&^n.  S19.  \N6fay 
this  ca^  is  misprinted,!  have  seen  an  antient  transcript  at  large 
of  the  Iter  of  Nof^th^ianj  and  perused  this  v^ry  case,  which  in 
Ubro  meo  f.A^'  ^*  ^  morusi  dffeymej  tftz.'staryed.bjr  hunger; 
for  tho  a  man  dies  suddenly  of  a  fever  or  apaplezv,  or  other 
▼isitation  of  Ood,  the  township  shall  not  be  amerced,  for  theo  the 
coroner  should  be  sent  for  io  ev^ry  case;[5]  but  if  it  be  an  un« 
natural  or  violent  death,  th^n  indeed  if  the.coroner  be  not  sent 
for  to  view  the  body^  the  town  shall  be  amerced. 

And  so  it ,  is  if  the  vill  leaves  a  body,  that  died  of  a^violent 
death,  above  ground  unburied^  the  township  shall  be  amerced, 
d-iSL  3.  C'oron.  339.  and  the  amercements  in  these  cases  may  be 
tet  upon  the  presentment  of  the  grand  inquei^,  or  upun  the  pre^ 
sentment  of  the  coroner.  * 

But  if  a  'prisoner  in  gaol  dies  a  natural  death,  yet  regularly 
the  gaoler  oug;ht  to  send  for  the  cojroncp  to  inquire,  because  it 
may  be  possibly  presumed,  that  the  prisoner  died  by  the  ill  usage 
of  the  gaeler.[6]  -  , 

And  if  this  death  happens  in  the.  king^s  bench,  the 
clerk  of  the  crown,  who  is  the  coroner  for  that  court,  ^  58  3 
is  to  view  the  body.  3  E.  s\  Coron.  2192.  8  JS.  2.  '  .Co* 
ron. '421.  .,  ,  . 

If  the  eoroneir  have  notice:  and  comes  not  in  convenient  time 
to  view  the  body  aiid  take  his  inquisition  upon  the  death  of  him^ 
that  thus  dies  suddenly,  and  therefore  ,upop  a  presentment >by 
the  grand  inquest  of  a  death  by  misadventure,  if  the  like  pre« 
sentment  be  not  found  in  the  coroner's  roll,  he  shall  be  fined 
and  imprisoned.  3  iB.  3.  Coran.B92. 

And  by  the  statute  of  1  jK  8.  cap.  7.  he  shall  fori^(^H  forty 
shillings  for  every  such  default,  and  the  justices  of.  the'  peace 
and  justices  of,  assise  have  power  to  enquire  of  those  defaults^ 
and  this  without  any  fee  to  be.  taken  by  the  coroner..  But  by 
the  statute  of  3  H.  7.  cap.  1.  if  the  coroner  be  remiss,  and  makes 
not  inquisitions  upon  persons  slain,  or  do.th  not  return  the  same 
to  the  next  gaoMelivery,  he  i3  to  forfeit  5K  for  every  default. 


r    ■<  ■     .      t    « 


[5]  Coroners  ought  hot,  in  general,  where  a  party  diet  hy  the  visitatioD  of  God, 
as  fronn  apopieiy  or  the  like,  nor  in  any  case,  qoims  a  yery  doubtful  one,  nnne- 
eesaarily  to  ohtrnde  themselres  into  priiMite  famUies  for  the  purpose  of  institating* 
enqniry.  R,  ▼.  JyttieiB  •fKtni^  11  Batiy^H,  They  shodd  in  general  Wait  until 
they  are.  sent  for  bv  the  peace  officers  of  the  place  ^where  the  .violent  or  unnatural 
death,  pccorred,  befi^e  holding  an  inqueM.  %  B^rn^  33.>(ftl.  \845. 

[6]  For  if  the  prisoner  by  the  duress  of  the  gaoler  come  to  an  untimely  death, 
k  IS  murder  ta  the  gaoler  and  the  Ipiw  implies  malice  in  respect  of  the  cruelty. 
3Awt.63.91. 

And  this  inquest  upon  prisoners  oikgbt  formerly  to  consist  of  a  party  jury,  that 
is,  sit  of  the  prisohers  (if  so  many  there  be)  and  six  of  the  next  vill  or  pEarish, 
apt  prisoners.'    UmJrti^iW  Conn,  319. 
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'  '  Tba  cormier  eanoot  take  zn  itiquisitiati  but  upon  At  vwvr  of 
the  body,  and  if .  be  dolh,  aucH  inquisition  is  void;  and  the  rea^ 
son  isy  because  oftentimes  omcb  of  tbe  evidence  ariseth  upon 
the  view,' for  fehe  inquisition^ought  to  contain  the  manner  of  bis 
death,  thei  pbce^^engih  and'depth  of  the  wound,  ^c.[y] 

And  therefore  tbo  where  there  are  many  coroners,  one  may 
take,  the  inquisition.  Sian^.  53.  a.  yet  it  cannot  be  done  by 
deputy,[8]1br>y  the  statute  of  Exah<14  E.  1.  the  coroner  le  to 
view  the  body  aiid  take  the  inquiBilion  in  his  own  person. 
CrampiyJusiicef/.227.a. 

Aiid  therefore  if  the  body  be  buried  before  the  coroner. 
comes,£9]  tho^he  coroner  ought  to  record  it,  and  the. township, 
aball  be  thereupon  ajfnerced^  as  before-  is  said,  yet  the  coroner 
ought  to  take  up  the  body,  and  take  his  yiew  thereof,  if  there 
be  any  possibility  of  it,  and  therefore  the  body  bath  iii  such  case 
been  taken  np  fourteen  day^  after,  and  «n  inquisition  thereupon 
tak^n.riO}  2  jB.  3. 2.  a.  21  jSL  4.  70,  71.  WinjgJieW^  case. 
.  And  therefore  if  the  coroner  take  an  inquisition  without,  view 
ot  the.  body,  be  ;tiay  take  a  second  inquisition  super  ^visum 

- 

[7]  Tet  it  wxktA  necetfiuw  Unt  the  inqaisitioo^be  taken  Iq  the  very  MiHe  ^aoe 
.where  the  bpdy  wu  Tiewed :  for  it  imth  been  resblved  that  an  inqaieitioti  tali^  4t 
D.  on-  jthe  tiew  of  a  body.lyinjr  dead  at  L.  may  he  rood.  191  JibipMiw,  4& 
^  If  the  bodyteannot  be  fDQfid,orhaTelaiaio]on|f  betbretheooroiier  haUiTiei^^ 
it,  tliat  lie  can  be  no  way  aatieted  from  the  iriew  m  the  taking  of  hie  inqoeitt  oc  if 
there  be  d^uig^t  of  infecting  people  in  digginprt>f  it  up,  the  inquest  ooght  not  to 
be  taken  ij  the  coroner,  nnlete  he  bath  a  speeiarwrtt  or  ebnimiMioa  for  that  |Hir* 
.poie ;  bat  by  jaelicee  of  jpeaoe  or  ether  jaitices  anthoriied  to  enquire  of,,  hsar  aad 
determine  felpojef>  i&c^  who  shall  take  the  inqoest  .on  ther  testimony  of  witneikses: 
but.  none 'can  take  an  inqoest  on  view  Jn  uy  case  but  the  coroner.  /M«;  5  l3Uf» 
UO ;  2  Rd,  Abr.  96;  tx  parU  SehuUz,  6  mutrUn^  {Pennd,)  Rep$.  969. 

[8]  R,  ▼.  Fmrrnni,  S  B.  Sf  A.  260;  In  r9  Dawe9,  e^Ai.  ^  £.  936.  his  perform* 
anee  of  a  jndieial  doty  by  deputy  was  treated  as  a  nullity.  Ex  j^rH  OsrulAera, 
9  If.  4r  A  397.  s 

Thi^  applies  equally  lo  coroners  virtirls  etsimitttratsv  wIml  cannot  by  prescript 
tion  delegate  their  authority.  JervU^  56. 

Tbe  ooroner  of  the  admiralty  by  virtde  of  Ikis  patent  may  appoint  a  deputy* 
9B»rn,99.«^.184A.. 

Qnmre^  whether  a  eustbm.ibr  a  coroner  lo  appoint  a  deputy  is  bad.  Ex  mrU 
CanilA€rs,9ir.  4r>R.397;  see6f  7  Fkl.  c83.U;  and /?.  ▼.  Psrlrin,  14  ZeiD 
J.  JV:&  87;  9 /arc 686. 

[9]  And  by  Holt,  C.  J.  it  is  a  matter  indictable  to  bury,  a  man  that  diea  a.  violent 
death,  before  the  coroner*s  inqoest  h»k.sat  upon  him.  9  Jlvrm  $i9.  etftt.  1845. 

[10]  The  inqoest  most  be  taken  within  a  reasonable  time  after  the  death;  hence 
seven  months  has  been  ]»eld  too  late.  fL  r.'Band^  1  fikrs.  99;  R.  ▼.  CUrk^  SaSk, 
S77;tfolt,167,&C.  .  . 

.llie  proceeding  by  inquisitiop  being  judioiai  must  not  be  condncted  en  Sunday* 
See  9  Co.  666;  9  Hifm,  30. 

It  would  seem  that  coroners  D|ay  Jbe  amerced  for  taking  «p  u  body  that  ban 
been  buried  so  long  that  iVom  lis  state  of  depqmpositigtt  no  tnformilion^ean  result 
from  tbe  view.  R*  v.  Pwktr^^  Ltt.  140.   '' 
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torp&rii^  «nd  that  second  inquisition  is  good  for  tbe  first  was 
absolutely  Void.  ^  S.  3.  2.  sa  £^  4.  70. 

Bat  if  a  coroner  takes  an  inquisition  super  visum  corporis^ 
and  after  this  another  coroner  lakes  an  inquisitibn  iipon  the 
sanie  matter,  the  second  inquisition  is  void,  because  the  first 
was  well  taken.  Af.  6  S.  2.  Ooron.  107.  Crompt.  Ju9tic.'2i9.  A» 

If  a  coroner  take^  an  inquisition  super  visum  corporis,  (as 
upoa  a  /efo  de  se,)  and  that  is  sent  into  the  king's  bench  and 
quashed,  the  coroner  inay  take  a  bqw  inquisition  super  visufn 
corporis. 

But  upon  a  surmise^  that  the  coroner  ought  td  have  found 
him /etode  ^.and  hath  not,  there  shall  be  nio  fneliusinquirenr. 
dum  directed  to  the  sheriff;  I  have  known  it  often  denied,  and 
il  was  >  held  it  was  within  th^  restraiot  of  the  stiitute  28  jSL  3. 

cap.  9.  .,  ''■  '    •       ,  •■';'. 

But  possibly  a  commission  or  writ  may  issue  for  tbe  inquiry 
of  the  goods  of  A  felon  not^^mentiond  in  the  coroner's  inquisi* 
tion.  •  ■    •    ^       ^'  .'•'•-    .  ■^- 

J[f  did  coroner  do  riot  inquire  of  a  felo  dest,  or  of  any  other 
sudden  death,  the  jujsiices  of  the  peace  "oroytr  and  terminer 
may  enquire  thereof,  and  so  may  the  justices  of  the  king's  benctl^ 
but  then  that  presentment  is  traversable;  but  it  is  held  that  the 
presentment  of  the  coroi^er  of  a  felo  de  se  is  not  traversable,  dc 
quo  supra.  Part  I.  C£y9.  .31.  p.  414.  Co.  P.  Cvnp.  8.  p.  55> 
.  When  notice  is  given  to  the  coroner  6f  a  misadventure,  he  iii 
to  issue  a  precept  to  the  constable  of  the  four  or  six  next  town- 
ships to^  return  acompeteht  number  of  good  and  lawful  men  of 
their  lowaship8,£ll}  niz*  twelve  at  l^t  to  make  an  inquisition 
touching  that  matter.    4  E^  1..  OfficiUm  corohatoris. 

If  they  make  not  a  return^  or  the  jurors  returned  appear  not, 
their  defaults  are  to  b^  returned  by  the  coroner,  and  the  con* 
stables  or  jurors  in  default  shall  be  amerced  before  the  justices  in 
^re  antiently,  but  now  beforie  the  justices  of  gaol-deli very.[l 2] 
*  But  if  the  jurors  appear,  hyCrpmpt.  Justice,/:  226.  b.  they 
are  not  challengeable  by  either  party. 

Yet  in  Mich.  4  Car,  B.  A  Sir  William  mthipole's     ' 
case  by  the^  greater  opinion  of  all  the  judges  of  Eng-  [  60  ]] 
land  the  statute  of  11  ^.  2^ciip.  9..  extends  to  inquisi-' 


iJm. 


[tllltt  is  niffieient  if  the  mq^e^  be  by  lawful  penam  of  the  ooanty.  (9  Hawk* 
dl:  9.  $  92.)  The  jury  mutt  eonttst  of  twelve  at  the  ieui  and  twelve  must  agree  in 
the  «erdi<!t  (LamheH  v.  TMyhr,  S  D.  Sf  R,  196.) 

[12]  By  the  7  &;  8  VieL  eft. '93,  net*  17,  corooere  are  now  einpowered  ttf  fine 
Boa-atteDding  jurpn  or  whneeaes  not  exceeding  40f . 

The  coroner's  power  to  saimmon  an  inqoest  Inelndes  the  incidental  means  of 
tendering  th«t  poifer  eflleient;  and  he  may  therefore  rigbtfnity  impose  a  fine  on 
a  joror  who  refosw  to  attend.  (£s  parte  Jie^m%,  09Mrl(.  310.) 
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tion94)^fare  the  CQirobar,  and  that  if  in  ail  inquest  befete  the^ 
cofdner  one  of  th^  jurors  be  outlawed  tho  biit  of  tiresp(i8S»  this 
is  a  good  plea  to  a  coroner^s  inquest  of  mnider.  Cro.  /i.  134. 
•   TUe  jury  is  to  be  sworn  and  charged. to  inquure  upon  the 
View  of  the  bcfdy  bow  the  party  came  by  his  death,  i^hether  by- 
murder  by  any  person,  or  by  misfortune,  of  BB/eh  de.se,  ^ 

In  siich  cases,  where  the  coroner's  inquest  is  concJusive,[13] 
(as  it.  is  commonly  held  in  the  case'qf  /elo  de  se,)  the  coroner 
must  bear  evidence  as^  well  against  the  king^s  interest  as  ipr  it, 
and  that  upon  oath,  for  there  is  no  person  to  be  condenmedto 
death,  but  only  the  fact  to  be  inquired  into.[14] 

And  W.  it  was  ruled  in  Batelai^s  case  who  drowned  himself, 
and  the  coroner  would  not  admit  witnesses^ to  prove  him  to  be 
non  eofnpos  mentis  at  the  time,  but  shiit  them  out,  and  only  took 
witnesses  for  the  king;  and  for  this  cause  the  coroner  was  re- 
prehended by  the  court  of  king's  bench,  aitd  the  inqiiisition  set 
aside  and  tiot  suffered  to  be  i&led,  and  a  new  inquisition  taken, 
whereby  it  was  found  he  was.no/i  compos^tox  in  this  cfise  there 
was  no  person  put  to  answer,  deho^  vide  supra.  Part  I.  p.  415, 

But  it  hath  been  held,  that  if  a  ^person  be  killed*  by  another 
person,  and  it  be  certainly  ktiown  that  he  killed  him,  the  jury 
mtisr  hear  evidence  only  for  the  king;  and  whether  the  killing 
were  by  malice  or  without  malice,  nay  tho  it  were  such*  a  billing 
as  is  justifiable,  a^  an  officer  killing, one  that  assaults  him  in 
doing  his  office,  yeit  the  hiquest  must  fi^d  it  n^usder^  because 
the  party  shall  be  put  to.  answer,  and  u|pon  not  guilty  pleaded 
the  whole  ma'tter  will  come  io  be  tried  by  the  petit  jury, 
where  the  evidence  of  b^  sides  may  be  openly  heard  iq  court, 
and  such  direction  given  lus  the  nature  of  the  fact  requites,  viz. 
to  be  murder,  manslaughter,  or  per  infortunium:  and  thus  it 
hath  been  commonly  practised  of  later  years. 

^  But  it  seemeth  to  me,  that  this  is  neStber  reasonable 

[  61  3  nor  agreeable  to  law  or  antient  usage^bot  is  a  novelty 

as  to  the  case  of  the  coroner's  inquest,  tho  it  may  be 


[13]  It  appears  by  the*  best  sntbortties  that  the  inquests  of  Ibe  ootrooer  arp  2h 
no  case,  eooclasive  and  that  one  affected  by  them  either  collaterally  or  otherwise 
may  deny  their  ^ntl^ority  an^  pjit  them  iq  issue.  (J2.  ?»  ParkWf  3  Ktb.  489.  See 
QamMU  ▼.  Ftrrand,  6  A  4r  Crt99,  615,  637 ;  R,  ▼.  £i)elt,  9  D,  ^  R.  947.)  And 
it  is  now  settled  that  an  inquisition  of  ftlo  de  »e  may  be  removed  into  the'kin^V 
bench  and  traversed  by  the  executors  or  adminiitrators  of  the  deoeased.  <1  Saun, 
363  u,  s.)  Doubts  have  been  entertained  whether,  inqoisitioas  of  flight  and/e7e 
rf«  se  are  traversable,  but  it  seems,  tbey  are.  (See  J0n,  S^  to  984 ;  1  Sattpd,  362.  n. 
9  Bum,  43,  edit.  1845.) 

[14]  The  court  of  king's  bench  granted  a  rule  against  tho  coroner  to  show  canse 
whjjT  a  criminal  inforqaatioa  should  not  be  ^led  a^inst  him  fin:  refusing  on  taking 
an  inquisition  Buper  m$ym  corporit  to  receive  evidence  on  the  part  of  the  person 
accused.  (R,  v.  iSSmry,  1  LeacA,  C.  0^43.)  .         . 
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and  is  reasonable  and  fit  in  case  of  an  indictinent  by  the  grand 
inquest  of  the  count jr,[  15]  for  these  reasons:  l/B^caUse  the  co- 
roner's inquest,  is  to  inqi]iire''/ru/y(f)^!iom(Mfo  ad  mortem  de^" 
venit,  and  is  rather  for  information  of  the  truth  of  the  fact  as 
near  as  the  jurytcan  as^rt  it,  and  riot  fpr  an  aecusatfoji.  2.  Be- 
oatise  tho  the  prisoner 'may  be  arraigned  upon  the  coroner's  in-. 
qtrest^if  it  find  it  murder  or  n^anslaughter,  yet  neither  the  court 
Do'r  the  prosecutor  is  -coneluded  iby  it,  but  a  bill  of  murder  may . 
be  preferred  to  th^  grand  inquest]  and  upon  that  new  presents 
ment  the  party  tnay  be  arraigned  and  tried,  tho  the  coroner's 
inqoe$tarise$  only.to^  manslanghief,  or  it  may  ,be  to  $e  de/en* 
dendo  or  chance-medley.  3,  And  accordingly  the  antient  prac-^ 
tice  hfith  been,  for  the.  coroner's  inquest  to  find  thie  matter  as 
they  judge  it  was:  vide  i6  Biiz^  Cirompi-  Justiet^f.  28..  a. 
Ifolmes^s  CBSfif  Ooke^tf  Enlries  353.  A.  and  very  often  in  the 
antient  Hers  of  E.  2.  and^£?.  3..  de  quo  supra. 

And  thereibre  0i,e  difference  of  th^  penning  of  the  act  of 
1  4*  ^  'P'  ^  ^'  t?ap.  13.  touching  ,the  examinations  tal^ieii^  by 
the  jpsMces  of  the  peace  and  the  coroner  is  obqertrable:  The- 
jostipes  of  the  peace  are  to  put  into  writing,  the  informations 
against  the  felon  of  the  £9u:t  arid '  circumstances  thereof,  or  ^9 
much  thereof  a^  shall  be  material  to  prove  thefelony;  but  the 
coroher.is  teput  info  writing  tke  effect  of  the  evidsnce  given 
to  the  Jury  before  hira  being  material^  without  ss^ying  so  much 
as  is  material  to  prove  th^. ftlonff 9  but  ihe  ivho[e  eyidence 
given  whether  to  prove  or  disprove/  the  felony ;  and  all  tViis 
evidence  is  to  be  upon  oath  before  the  6oroner's  inquest,  whe- 
ther it  makes.for  or  against  the  prisoner:  but  indeed  when  the ' 
prisoner  is  to. be  tried  uponihat  indictment,  or  the  indictment 
of  the  grand  inquest,  those  witnesses,  that  acquit  t^e  prisoner, 
are  not  to  be  beard  upon  oath  at  his  trial,  unless  the  prosecutor 
desires  it.(/)  .    ' 

{e)  Why  should  not  UiU  argmnent  Md  aa  well  in  the  eaee  of  an  indictzneDt  by 
tiie  gnind  inquest,  ainee  they  are  Ukewiterby  their  oath  to  prment  the  frulA,  the 
wkDlefruih^  and  netUng  but  tke  truth?  vide  infra,  p.  157* 

(/)  This  was  indeed  the •  practice,  thd  unistipported  by' any  authority  in  law; 
but  DOW  by  1  Ann.  cap,  9,  the  witnesses  on  the  behiLlf  of  the  prisiDoer  in  ail  trials 
lor  treason  or  felony  are  to  give  evidence  dpon  eatfa. 


[15]  The  finding  of  the  grand  jnry  is  regarded  as  of  more  weight  than  an  in. 
qi|iiition  taken  before' the  coroner;  as  the  court  will  in  their  discretiok,  bail  after 
the  tatter^  but  always  reftise  after  the  fbriper;  the  reason  of  Which  may  be,  that 
in  one. case  they  ean  look  into  the  depositions  to  see  if  the  evidence  supports  the 
eharge  of  murder,  whereas  in  the  other  the  iii?estigalion  is  secret  and  does  not. 
admit  of  a  summary  reTision:  (ft.T.  Z)ifttOfi,2Sltra.911;  R,  ▼.  Magraih,  idt  1249; 
d  Bttn»43,  edil.  1845.)  Inquisitions  of  felonyought  to  be  as  certain  as  indi^U 
ments.  (JL>.  Cierik,  JSM,  167.)  Nothing  shall  be  taken  by  intendmenfin  them. 
(1  iSnui.  £ep.  S56.) 
VOL.  II.- 
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.  So  that  I  do  conoeiye  the  ooroner'»  inquest,  .ought  in  all  eas^ 
to  hear  the  evidence  upon  oath,  as  well  that  which  maketh  for, 
as  that  which  maketh  a^n^t  the  prisoner,  ^nd  the  whole  evi- 
dcjioeoughtto.be  returned  with  the  inquisitiQn.[idJ  . 

Now  sudden  violent  deaths,  which  are  all  within  the  corch 
Aer^s  office  to  inquire^  are  of  these  kinds.  I.  Ex  visifiUiane 
Dei.  2.  Per  inforiumum,  where  no  other  had  a  hand  m  it, 
as  ^f  a  man  falls  from  a  houae  or  cart.  9;  By  his  own  hand^ 
as  /eio  dt  9e.  4.  By  the  hand  of  frnqther-  man,  -where  the 
offenderis  not  known.  5.  By  the  hand  of  another,  where  he 
k  known^  whether  by  murder,  mansiaughter^^e  defendendOiOt 
rer  infortunium.  : 

1.  If  the  inquest  find  that  he  died  ex  viMatiane  Dei,  there 
is  no  more  to  be  done,  obly  the  inquisition,  tiotgether  with  the 
examinations,  ate  to  be  returned  to  th^  next  gaolndeUvery,  bjr 
the  statute  of  3  £r.  7.  C£^  1. 

:  2.  If  the  inquest  find  the  death  per  infortunium  simply,  as 
by  a  foil,  ^ei  then  the  coroner  is.'to  tak^  the  exitoination,  and 
Tfsturn  the  same  with  the  inquisition  to  the  next  gaol-delivery, 
and  to  inquire  of  the  deodand,  and  the  value,  and  in  whose 
Jbiftnds;  and  to*sei2se  and  deliver  the  same  to  the  township  to  «be 
answerable  for  the  same  to  the  king,  by  the  statute  of  4  E.  U 
De  officio  eoTonatgriM. 

'  But  if  the  person  trere.  d^rowned  in  a  pit,  the  cproner  shall 
command  the  vill  ta  stop  it;  and  if  it  be  not  dctpe,  the  Vill  shall 
be  amerced  in  eyre,  or  before  justices  of  gaolrdejivery.  ^  JE7.  0.. 
Corcm.416.* 


[16]  The  eoroner  6aght  it  aeeme  to  examine  %  medical  witnen  as  to  the  came 
of  0)0  death.  JR.  v.QutNdl,4C.^J>.371.  The  sUt  6  &  7  Will.  IV.  cfa.  89.  pro- 
Tides  fbt  the  Bummonixig  df  medical  witnesses  and' the 'performance  of  post  mor- 
tem ezaminatioiis,  ^^e. 

It  n  the  duty  of  a  coroner  in  ^  ease  of  death  occmring  in  a  iMigilistic  eneooii* 
ter,  to  examine  a  surgeon  as  to  the  cause  of  the  death.  R.  ▼•  Qmneh^  AC.4t  P. 
SIX. 

The  Supreme  Court  tif  Pettnsjlvania  held  it  the  duly  of  a  eoroner  in  every  -case 
of  homicide  to  make  .a  post  mortem  medicitl  examlnatiou*  end  that  the  hoonty 
was  bound  fn  theexpense  o£ such  proceeding,  and  this  without  jrtatutory  provi- 
aion.    Com,  ▼.  flsmuii,  4  Purr.  {Penna.)  RipB,  i 

It  is  illegal  to  publish  a  stateaaent  of,lhe  eTldenoe  given  before  Ihe  coroner's 
jury,  e?en  though  it  be  <$orreet,  and  the  party  publishing  it  be  not  actuated  by  any 
malicious  motives.  R.  ▼.  PUet^  1  A.  4r  -^m.  379 ;  and  see  It  ▼.  JRsA«r,  2  Vamf. 
663 ;  Dttfieen  v.  ntoottts,  3  £.  4r  C.  556;  R.  ▼.  CUimwL^A  B.  &  Aid.  Sia 

Much  doubt  and  discussion  have  arisen  as  to  the  power  of  the  coroner  to  ex- 
clude individuals  from  the  inqiiest .  It  may  iiow  however  be  &trly  inferr^  trom 
the  late  case  of  Ormtt  v.  Ferrand^  Q  B.  Sf  C.  61|;  9  D.  4r  R'  657.^  that  the 
coroner  has  the  power  of  excluding  not  only  paxiicolar  individuals,  attocoeys  and 
counsel,  &c.  but  the  public  generally.    See  2  Burit,  36.  edit  1845. 

•  One  inquisition  may  bo  taJien  on  the  dead  bodies  of  sdveral  persona  wholiave 
been  killed  by  the  same  cause  and  died  at  4iie  same  time.  Jc.  v.  ITesf,  1  Gtde 
^2).  481. 
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And  note,  that-ia  no  ca^  tha  ^coroner  sets  aoy  fine  or 
amercement  as  for  non-appearance  of  juries  or  constables, 
escapes  of  tot^rnships,  ^c*  but  only  presents*  it  to  the  next 
justices  in  ^re,  or  pow  to  the  next  gaol-delivery,  and  they 
unpose  the  fine.  '      ^  ' 

3.  If  the  inquest  find  a  many^A^  de  m,  they  ought  t6  find  the 
apecial  matter,  and  ateo  what  goods  and  chattels  he  had)  of 
what  value,  and  seize  and  deliver  the  same  to  the  township  to  , 
be  answerable  to  the  king  or  his  almoner,  or  jthe  lord  of  the 
franchise,  to  whom  they  belong,  and  shall  bind  over  the  first 
finder  of  the  body  to  the  next  gaol-delivery. 

4.  If  the  party  be  riain  and  the  felon  is  not  known^ 

they  are  to  find  their  inquisition  accordingly,  atld  shall  £  68  J 
bind  over  the  first  finder  of  the  body  tq  the  next  gaol- 
delivery,  and  return  his  examination)^  together  with  his  inqui- 
sition, by  the  statute.of  1  &  S  P.  4*  3f.  C4^.  13. 

And  nole,  that  the  antient  manner  of  inquiry  in /this  case, 
whether  by  the  coroner  olr  justices  in  eyre^  was,  1.  Quis  pri' 
tnus  invtntof  ?  2.  Avi  mali.  creditur  ?  If  so,  th^n  if  he  were 
present,,  he.  might  be  arraigned;  if  absent,  they  went  on 
to  the  outlawry  against  him ;  but  if  they  answered^  non  mali 
creditur,  then  he  was  discharged.  35  "H.  S*  15.  a.  JSf.>  Con- 
spirticjff  4.  .    *  • 

5.  But  if  the  person,  was  slabi,  and  the  party  that  did  it  was 
known,  and  the  inquisition  found'  him  guilty  of  the  death,  or 
that  he  diisd  by  his  hand,  there  were  these  proceedings,  namely, 
•  The  inquest  were  i^  to  inquire  of  all  that  wete  present, 
aiding  and  abetting. 

They  sball  also  mquire  of  all  aceessaries  b^ore  ibe  fact,  but 
they  cannot  inquire  of  accessaries  q/}er,(*>ahd  thereibre  a  pre- 
sentment of  ti/ugamjeeii  upon  an  accessary  (j(fter  is  void. 

5/ai9|/: /'.  c.  ;i83, 164.  4fl:7.  ia,6. 

If  they  find  a  man  guilty  as  principal  or  as  accessary  de- 
ybre,  they  are  also  to  inquire  whether  he  fled  for  the  same; 
for  if  ^e  par(y  be  acquit  upon  bis  trial,  nay  tho  the  petit  jury 
upon  his  trial  find  him  not  guilty,  nor  that  he  fled,  yet  this 
inquisitiDb  before  the  coroner  shall  cause  a  forfeiture  of  his 
goods,  for  it  is  not  traversable.  Dy.  238.  k.  Sian\f.  P.  C. 
p.  183.  4.<t)  . 

If  a,  party  beJfound  |uUty  by  the  coroner's  inquest,  or  that 
he  fled,  they  are  also  to  inquire  of  his  goods' and  chattels;  and 
by  the  aintient  law  the  coroner  was  presently  thereupon  to 
seize  and  inventory  his  goods,  and  deliver  them  to  the  villaia 
to  be  answerable  to  the  king  for  them,  as  appears  by  thesta- 

(*)  Vide  Fart  L jr.  410.  in  nolu.  .  (f)  Fi^  Pari  Lp.  363  Sff.  417. 
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tate  of  4  Ki.how  far  thie  is  aVterd  by  the  statute  of  1  J?.  3. 
cap.  d,  vide  quss  supra^  Part  I.  cap'..27.  p.  365. 

Bat  it  seemsr,  that  if  there  be  a  presentment  before  the 
coroner  of  k  fugam  fedty  the  statute  of  1  R,  3.  takeq 
r  64  ]  no  place  as  to  that,  because,  whether  convict  or  ac- 
f^Xii  ih%  fugam  fecit  stands  as  an  unavoidable  for-p 
feiture,  and  therefore  the  coroner  may  without  questioti  sei;se 
the  goods  so  fouiid  by  inquisition  upon  ^fugam  fecit ^  and 
coiiumt  them  to  the  township. 

If  ti^e  persons,  that  are  found  guilty  by  the  itiquest,  be 
taken,  the  coroner  may  and  must  commit  them  to  the  sheriff^ 
atid  he  is  to  send  them  to  the  gaol  by  the  statute  of  4  iS.  1; 
But  if  any  were  present  and  found  not  guilty,  the  coroner  was 
to  bind  them  over  to  the  next  goal-delivery  by  the  same  sta- 
tute, and  to  record  their  names  in  his  roll:  This  was  to  the 
intent,  that  if  farther  evidence  was  discovered  against  th^m, 
they  might  be  there  proceeded  against,  if  not,  then  they  might 
be  used  as  witnesses.;  but  the  katute  of  \^2  P.S;  M, cap.  13. 
hath  made  better  provision ; .  dc  qtto  infra.  ^ 

If  the  parties  found  guilty  as  principals  or  acpe^nes.  before^ 
by  the  coroner's  inquest  be  not  to  be  found,  the  coroner 
Bl^ight  proceed  to  the  outlawry  against,  them  at  common  la w^ 
quod  vide  27  Assiz.  47.  viz.  by  process  of  capias  to  the 
sheriff;  and  if  they  w^re  returned  non  i  rav^n^t,  then  they  were 
demanded  at  five  counties  and  outlawed :  vidjt  Crompt.  Justiccj 
p.  226.  b,  .       '       ' 

.  But  now  that  course  isalterd,  and  the  coroner  ought  not  to 
proceed  to  the  outlawry,  but  is  to  return  his  inquisition  to  the 
next  gaol-delivery  by  the  statute  of  3  H.  l.cap.  1.  and  the  jus- 
tices of  gaof-delivery  are  to  proceed'  against  the  offenders,  if  in 
gaol ;  and  if  not  in  gaol,  then  to  certify  the  inquisition  into  the 
king's  bench,  and  there  proce^  of  outlawry  Id  go  against  thein 
upoq.that  inquisition. 

And  by  the  statute  oi\t^2  p.fyM.  cap.  13.  the  coroner  is  to 
take  the  examinations  dgainst  the  principals,  and .  accessaries 
before^  and  put  them  in  writing,  aud  bind  over  witnesses  by  .re- 
cognizance to  the  next  goal-delivery,  and  then  to  return  their 
examinations,  recognizances,  and  inquisitions  upon  pain  of  40^. 
.  for  every  default. 

In  case  of  aa  indictment  of  murder  or  manslaughter  by  the 
grand  inquest,  if  the  prisoner  appears^  pleads,  and.be  acquitted 
by  the  petit  jury,  they  say  so  and  no  more,  only  they  inquire  of 
the  flight.  ..'.'' 

But  if  a  person  be  fotind  guilty  by  the  coroner's 

[  65  ]  inquest,  and  plead  and  be  acquitted,  yet  in  as  much 

'    '     as  the  coroner's  inquest  have  found  that  he  wats  kild^ 


HISTORIA  PLACltORUM  CQJiaN^  .66 

the  copit  giVes  credit  to  it,  and  therefore  the  petit  jury:  must 
also  give  iu,  who  it  was  that  kitd  him,  which  serves  as  aa 
indictment  against  that  other  person.  l3E.^.3»b.  i4  H.  7. 2. 6. 
and  commonly  if  they  caiinot  tell,  they  give  in  some  fictitipud 
name  as  John  a^Noke^  which  serves  the  turn. 

If  there  be  au  inquisition  of  manMaugh(ter  or  murder^and. 
also  an  indictment  by  the  grand  inquest  fbr  the  same  offense, 
and  he  is  arraigned  and  found  not  guilty  upon  fhe  indictment 
by  the  grand  inquest^  yet  it  is  necessiiry  to  quash  the  <|lher 
inquisition  or  arraign  the  party  upon  it,  and  he  is  to  plead 
auterfoits  acquit ^  or  not  guiliiff  and  so 'be  acquit  upon  that 
also,  for  it.  otherwise  stands^  as  a  jrecord  .against  him,  upoA 
which  he  may  possibly  be  0QtIa:wed, 

But  if  both  indictments  be -of  the  -same  nature  an^  for  the 
same  offense  and  be  good;  be  may  be  ^rrigned  and  tried  upoa 
both  aionc^i        .  - 

By  the  statute  pf  Westm.  l^tap.  lO.the^  coroner  was  to  take 
DOthing  for  the  execution  of  his  office  touching  the  death  of  a 
man.  -  ^  ^ 

Bat{)y  the  statute  of  3  /7.  7.  cOp.  1.  vfi  cases  of  murder  or 
xnandaughter  het  wjas  to  have  the  fee  of  13«.  4</.  out  of  the  goods 
of  the  felon,  olr  out  of  the  amercement  set  upon  the  township 
for  an  eacape. . 

But  by*  the  statute  of  1  jET.  8.  cap,^.  for  ^xx  inquisition  upon 
the  death  of  a  man  by  simple  misfortune  or  misadventure,  be 
is  to  take  aothing  upon  pain  of  forfeiting  forty  shillitigs. 

1.  By^hat  hath  been  before  said  it  appears,  that  the  coroner 
hath  power  to  take  an  inquisition  of  felony  of-the  death  of  a 
man,  and  likewise  of  certain  incidents  thereunto^  1\  Of  acces^ 
saries  before  the  ffict,  but  not  of  accessaries  after.  2.  Of  the 
escape  of  the  tnanslayer,  that  thereupon  the  township  may  be 
amerced,  which  is  &rther  confii'med  by  the  statute  of  3  H.  7. 
cap.  1.  3^  df  his  flight.  .  4.  Of  his  goods  and  chattels :  But  he 
hath  no  power  to  take  an  inquisition  of  any  other 
felony,  tho  In  some  cases  he  hath  power  to  take  [66  ] 
appeal  of  other  matters,  aa  shaH  be  said  hereafter. 

2  Co.  Instii.p.  32.  Only  by  custom  in  Northumberland  the 
coroner  bath  power  to  inquire  of  other  felonies.  35  H,  6.  27.  A. 
But  it  is  said  that  he  may  take  the  confession  of  him,  that 
breaks  prison^  and  upon  his  recprd  thereof  the  party  shall  be 
hanged.    8  J5.  2.  6oron.  435. 

2.  But  altho  he  hath  power  io  4ake  an  inquisition  touching 
the  death  of  a  man,  it  must  be  super  visum  corporis^  and  hot 
otherwise. 

And  therefore'  in  antlent  times  if  a  man  were  hurt  in'  the 
county  of'ji.  and  died  in  the  county  of  B.  the  coroner  of  the 
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coont]^  of  J9.  could  not  Utke  an  inquisttioti  of  his  death,  becniue 
the  stroke  ix^as  not  giiren  in  that  county,  nor  could  the  ooroher 
of  the  county  of  A,  take  an  inquisition,  because  the  body  was 
in  the  county  of  ^.  but  they  used  to  remove  the  body  info  the 
county  of  A.  and  there  the  coroner  of  that  county  to  take  tlvo< 
inquisition.    6  'fT  7.  10.  o.  ' 

But  this  w6ti(d  not  avail,  till  the  statute  of  8  4*  d^J?.  6.  tKfp* 
S4.[r7]  gave  a  remedy  in  this  case  by  indicting  and  tryitijg  hiol 
in  the  county  where  he  died. 

Bat  if  be  were  stricken  and  had  also  died  in  the  comity  ofjl* 
and  the  body  had  by  some  means  been'  after  removed  into  a|>- 
other  county,  he  ought  to  be  removed  into  the  county  of  m^^ 
where  he  was  stricken  and  died. 

3.  That  altho  hci  might  take  an  indictment  of  death,  and  at 
common  l^iw  proceed  to  outlawry,  yet  by  the  statute^  of  Magna 
CariOf  cap*  17.  h6  was  disabled  to  hear  or  determine  /Ao# 
felony,  or  to  make  execution  upon  the  outlawry. 

4. /But  tho  the  coroner  could  not  take  any  inquisition  but 
super  vUum.  corporiSf  yet  in  some  cases,  that  were  not  felon y, 
he  ^might  take  an  inquisition;  as  I.  De  Thesauro  invehio. 
9i.  Of  wreck  ahd  royal  fish.  S.  And  it  seems  ho  bad  a  power 
to  ahach  a  person,  that  had  dangeroibly  wounded  another,  and 
that  not  only  upon  an  appealof  mayhem,,  but  also  er  officiQ^aa 
■6.  thing  tending  to  danger  of  death ;  quod  vide  4  E:  L  De  qffuno 
caronaiaris. 

^  And  thus  far  touching  inquisitioos  before  the  coroner. 
[  67  2  ^*  '^^^  i^cond  thing,  wberein  the  toroner's  power 
lies,  is  taking  of  appeals,,  namely  appeals  of  murder, 
appeals  of  robbery,  appeals  of  rape,  appeal  de  plagisfy  make- 
mio;  and  this  appears  by  the  statute  of  4  JS.  1.  Ik  coro- 
natoribua* 

Tbes^  appeals  can  be  taken  only  of  facts  done  within  the 
county,  when^f  he  is  coroner.     Siam/.  JP.  C.  /  63.  a.{g)  , 

This  appeal  is  to  be  by  bill  in  proper  person,  aad  before  the 
coroner  and  sheriff:  vide  slat.  34  H:  7.  cap.  \. 
.    But  yet  the  coroner  is  the  priilcipal  judge,  and  therefore  a 
certiorari  to  remove  such  a  bill  may  be  to  the  coroner  alone. 


[17]  This  fltat  ii  repealed  by  7  Ow.  IV.,  eJL  64.  which  pKiricfes,  seet  19. 
**  When  any  felony  or  miBdemeaner  thai!  be  pommiUed  on  the  boundarjr  or  boiui* 
dariee  of  two  or  more  oountieif  or  withm  the  distance  of  flve  hundred  yards  of  aoj 
■uch  benndary  or  boandariea,  or  shall  be  begun  in  one  county  and  completed  in 
another,  e?ery  such  felony  or  misdemeanor  may  be  dealt  with,  inquired  of,  tried, 
determined  and  punished  in  any  jof  the  said  counties  ih  the  same  manner  as  if  it 
had  been  actually  and  wholly  committed  therein.**  ^      - 
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4  W.  6.  16.  a*  Ikf.  Si%%,  b.'fyt  to  tbe  coroner  and  sheriff,  beeaaiso 
by  the  statute  otPFestm.  1.  cap*  TO.  tbe  sheriff  hath  a  eounter* 
roll.  38  E.  3.  14/6.  Reghter  284.  a«  JUj/-  ^83.  a.  But  not  to 
the  sheriff  alone  neither  for  appeals  nor  outlawries,  unless  in 
London.  "Dy.  317.  a. 

Altho  by  tbe  statute  of  Magna  Charta^  cap.  17.  the  coroner 
eannoc  determine  the  appNeai,  yet  \i%  voaj  do  these  thidg^ 
11^  He  may  record  the  nonsuit  of  tbe  plaintiff  in  an  appeal '  by 
bill  before  him,  %2  Jlmz.  9S.  2.  He  may  an^rd  a  capias  and 
iilids  to  the  sheriff,  aind  may  thereupon  demand  the  defendant 
at  five  counties,  aad  outlaw  tbe  defendant,  22  Jlssiz.  97.  tho 
Stamford  makes  a  doubt  of  it,  Zi A.  II.  cap.  14.  /  64.  a.  and 
thinks  that  the  appeal  must  be  removed  by  certiorari  into  the 
king's  bench,  and  there  oi^ly  proce«  of  outlawi^  can  issue ; 
but  when  the  appeal  is  sued  before  the  coroner  and  sheriff,  to 
have  the  appeal  detennind  it  ipust  be  removed  into  jthe  king's 
bench  by  certiorari.  » 

IH.  The  third  pawer  of  the  coroner  is  to  take  the  accusation 
of  an  appro vier,  namelj^  when  a  person  is  indicted  before  jus- 
tices of  gaol-delivery  or  in  the  king's'  bench  for  any  felony,  he 
voblJ  "confess  tbe  off^se,  and  impeach  or  accusie  or  appeal  others 
of  ielony,  and  thereupon  the  court  assigns  him  a  coroner  to  take 
his  confession. 

.  Thcf  coroner  upon  an  appeal  of  an  approver  may  take  iem 
appeal  of  the  approver  against  any  jperson  for  any 
felony  or  treason  committed  in  the  same  county,  or  in  f  68  ^ 
any  other  county.    19  JB.  3.  42.  CorOn.  46il; 

If  the  appeal  be  in  the  same  county,  it  seems  the  coroner  may 
make  a  precept  to  the  sheriff  to  take  the  person  appeald;  but  k 
he  be  only  a  coroner  of  a  franchise,  it  seems  he  may  make  a 
precept  to  the  sheriff  to  attach  him,  quserc;  but  howsoeyer  he  - 
cannot  make  a  precept  to  the  bailiff  of  the  franchise,  becaose 
the  bailiff  of  a  franchise  cannot  execute  a  process  within  his 
franchise,  but  by  the  precept  of  the  sheriff.  29  E.  3.  '42. 
Coron.  462. 

•  And  therefore  it  seems  in  that  case  he  must  return  the  appeal 
before  the  jadge  of  gaol-dielivery  within  the  franchise,  and  he 
may  make  process  within  the  franchise  toT^the  sheriff;  vide  the 
case  of  Eljff  29  E.  3.  41.  b.  quaere j  how  the  usage  is  there,  viz. 
whether  the  judge  makes  process  out  of  the  liberty,  and  to 
whom. 

But  if  the  appeal  be  of  a  felony  or  treason  out  of  the  county, 
the  same  must  be  removed  or  certified  to  the  justices  of  gaol- 
delivery,  and  they  i^ay  make  process  into  any  county  of  Eng- 
land to  take  4he  person  appeald;  and  so  the  case  of  an  appeal 
by  an  approver  differs  from  the  appeal  by  a  person  grieved. 
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&  a  5.  Caron.  437.  2d  E.  3.  42.   C(>ron.  462.    iS^/aiii/  P.  C. 
Jfrtft.  I.  i?ap.52./53t 

ly.  The  fottrth  power  of  the  ieoroner  is  to  take  the  c^nfessioa 
of  a  felony  by  a  felon,  tbo  the  fetotiy  were  committed  in  any 
foreign  county,  and  to  tal^e  his  abjqration.  Siamflf,  53. 
.  But  by  the 'Statute  of  1  Joe,  cap.  25.  continued  by  j^l  Jae. 
cap.  28..  (he  whole  business  of  sanctuary,  and  the  abjuratioa 
before  the  coroner  relative  to  ss^iptuary,  is  takdn  away;  and 
therefore  it  is  needless  tjo  repeat  the  office  or^ower  of  the  coro- 
ner in  relation  to.  sanctuary.    Goi  P.  p.  cap.  51.  . 


t  Q9.  ] 


CHAPTER  IX. 


pOirCEANIKO  THE  SHEBtFV,  HIS  FOWBR  IK  tLBAS  OT  THK  CROWH, 
AS  VrSXX  »t  COMMISSIOKi  AS  Iir  HIS  T^RKS. 

THii  power  of  the  sherifr[l]  to  hold  pleaaof  the  crowfi,  as  well 
as  the  coroners  and  other  the  king's  bailijSis,  is  )restrained  and 
taken  away  by  Magna  Chartq,  cap.  17.  recited  in  ihe  former 
chapter.  "  ,  '     -« 

Yet  after  that  statute  be  had  power  to  receive  indictments 


[1]  At  common  law  the  sheriff  was  elected  hy  the  c6aDtjr»  his  appointment  was 
first  enacted  bj  14  Edto.  IIL  tt,  1.  cA.  7, 

'  Every  sheriff  is  a  principkil  conajDrvator  of  the  p^ace  bj  tiie  comrooa  law  and 
may  tx.effitio  award,  process  of  the  peace  and  talte  surety  for  it;  an^  it  seems  to 
he  tlie  better  opinion  that  the  secnrity  so  talien  by  him,  ir  by  the  common  jkjv 
looked  on  as  a  recpfpiilaooe  or  matter  of  record  and  not  as  a  common  ohiigatioa. 
3  Hatsik.  e.  ^.  s.  4. 

But  by  1  JMar.-iSiMf.  3.  eh.  8.  no  sheriff  shall  exercise  the'  office  of  a  justice  l»f 
thcT  peace  In  an^  county  wherein  he  is  shefiff ;  and  in  each  case  nif  «ct9  as  a  jus- 
tice shall  be  Ybfd.    .  ^ 

As  the  koep>er  of  the  king*s  peace  both  by  common  law  and  special  commission 
he  is  the  first  man  in  the  county  and  superior  in  rank  to  any  nobleman  therein, 
during  ^^is  c^Bce.  He  may  apprehend  and  commit  to  prison  all  persoi»  who  break 
the  peace  or  attempt  to  break  it;  and  may  bind  any  one  in  a  recognizance  to  keep 
the  king's  peace.  He  may,  and  is  bound  ex  qfficio  to  pursue  and  take  all  traitors, 
murderers,  felons  and  other  misdoers  and  commit  them  to  gaol  for  safe  custody. 
He  is  also  to  defend  his  county  against  any  of  the  kin^*s  enemies  when  they  coma 
into  the  land:  and  jfor  this  purpose  as  wm  as  for  keeping  the  peace  and  pursuing 
felons,  he  may  command  all  the  people  of  liis  county  to  attend  him;  which  b 
called  the  poUe  eomiiatu$  or  power  of  the  county :  and  this  suramona  every  per- 
son kbove  fifteen  years  old  and  bnder  the  degree  of  a  peer  is  bound  to- attend  upon 
waning,  under  pain  of  .fine  and  imprisonment.    1  Blaek»,  Comms.  342. 

.Heis  ex  officio  a  conservator  of  the  peace.  Coylee  v.  Hurtin,lO  JbAns.  Repe,  85. 

Held- in  MUmmri  that  he  is  not  .a  judicial  officer:  a  bond  taken  by  him  in  a 
criminal  case  is  void.  Slate  v.  JFotter,  1  tfiss.  Ref.  Mfi.  See  Beugwgk  v.  Rt^ 
9Uer,  2  IL  Black*.  R^pe,  4X8. 
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and  preseDtments  of  feldnjr,  tho  he  had  not  power  tb  deterofiae 
them.  '  ^ 

And  thisT  power  was  of  two  kinds,  4^'r.  special  by  virtue  of  a 
special  writ  or  commission,  and  general  or  virinte  officii,  in  his 
Turn.  '  ■  I 

The  former  of  these  powers,  iririute  brevis  or  commissionisy 
continued  in  use  till  the  statute  of  28  E.  3.  cap.  9.  and  by  that 
statute  all  former  commissions  and  writs  of  that  nature  are  re- 
peald ;  and  enacted,  that  for  the  future  no  such  commission  or 
commissions  shall  be  granted. 

And  therefore  H,  37  ^liz.  S.  i?.  where  the  coroner  found  a 
de^th  per  infortumurnj  and  it  was  surmised  for  the  king^  that 
lie  Wfis  felo  de  se^  and  a  fnelius  inquirendum  prayed  to  th^ 
^eriff;  ruled  that  none  should  issue,  because :  contrary  to  the 
Btatnte.  -        . 

The  latter  power  of  the  sheriff  is  viriiiie  officii^  and  this  still 
continues  in  the  sheriff,  namely,  that  he  hath  power  in  his  Turn 
to, take  inquisitions  of  felonies,  that  were  felonies  at  commpn 
law;  but  the  sheriff  cannot  take  any  inquisition  of  any  felony 
created  by  act  of  parliament,  unless  the  same  act  likewise  gives 
him  jurisdiction;  and  therefore,  the  sheriff  in  his  Tutn  cannot 
take  an  inquisition  of  rape. 

This  court  is  a  court  of  record,  and  the  sheriff  or  his  , 
steward  or  cleifk  is  j.udge  in  it,. the  style  Placjia  coram  [  70  ] 
vicecomiie  com*  S.  in  TSirno. 

The  indictments  taken  here  have  these- requisites. 

1.  That  the. courts  be  held  infra  mensem  Paschae^  ^  mensem 
Michaelie  by  the  statute  of  S\  E.  3.  cap._  15.  or  else  they  lose 
their  turn  6>r  that. time,  which  hath  been  expounded  their  court 

.80  held  for  that  tiirn  only  shall  be  void..  Siamf.  P.  C.  /  84.  6. 
6  £f.  71  2.  tf.  38  IT.  6.  7.  a.   . 

2.  The  indictment  must  be  under  the  seals  of  the  indictors, 
and  by  twelve  jurors  at  least  by  the  statute  of  fVestm.  2. 
cap.  19;(a)  And  by  thei  statute  of  1  E.  3.  cap.  17.  it  must  be 
by  rolls  indented  between  the  sheriff  and  the  indictors,  (which 
last  statute  extends  also^  to  leets  s^nd  franchises;)  otberwis^e  the 
indictments  are  .void ;  and  one  of  thd  indictors  must  shew  one 
part  of  the  indenture  to  the  justices,  when  they  come  to  make 
deliverance.  . 

3.  fiy  the  statute  of  1  K.  3.  cap.  4.  the  indictors  in  the  sheriff's 
TVrn  must  have  20s.  freehold,  or  26^.  Sd.  copyhold,  and  be  of 
good  bame,  otherwise  the  slieriff  or  bailiff  shall  forfeit  ^Sy  &nd 
the  indictment  is  void. 

And  therefore,  if  any  be  arraigned  of  felony  upon  such  an 

{a)2Co.Jiuti.p.ZTl. 
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iDdictment)  he  may  plead  that  one  of  th^  indietors  had  not  dO«. 
freehold,  nor  d6j.  Sd.  cbpyhold;  so  that  when  it  is  said  ti  thatt 
be  vaid^  it  must  be  iiitended  void  by  plea^  for  if  the  prisoner 
excepts  not  to  it  upon  his.  arrstignment,  be  is  concluded  by  that 
omission.  - 

.  Upon  these  indictments  of  Clonics  in  the  sheriff's  Tum^  tho 
they  could  not  proceed  to  hear  and  determine  them  by  reason 
4>f  the  statute  of  Magna  ChariOf  cap.  17.  yet  the  sheriff  did 
commonly  make  out  process  or  precepts  in  nature  of  capias  to 
arrest  the  parties, i^is  appears  by  the  statute  of  JVItsim.  2,  cap.  IS* 

But  now  by  the  statute  of  1  E.  4.  cap.  2.  their  power  of  making 
out  process  upon  thete  indictments  is  taken  ainray,  as  well  in  case 
of  indictments  of  felony,  as  other  misdemeanors  within  their  cog- 

"-  nizance;  but  they  are  to  deliver  all  such  j>resentmenta 

[  71  3  ^nd  indictments  to  the  justices  ofthe  peace  at  their  next 
(  sessions^  who  are  to  make  out  process  thereupon,  and 
bear  and  determine  them;  but  if  the  original  presentment  were 
not  within  the  jurisdiction  of  the  2Vrn>  the  justices  of  peace 
ought  not  to  proceed  upon  such  indictments,  tho  removed  befor^ 
them.  4'  E.  4.  31.  a.  SE.4.5.b. 

And  what  hath  been.s&id  touehing  the  Tkirns  of  sheriffs  19  in 
a  great  measure  applicable  to  leets^  namely  they  have  power  to 
receive  indictments  of  felonies  at  common  law,  but  not  of  felo- 
nies by  act  of  parliament,  unless  specially  limited  to  them. 

The>statutes  of  Magna  Chartaj  cap,  17. :l  E,  3.  cap.  17.  ex- 
tend to  them  as  well  as  to  Turns,  but  not  the  statute  of  1  E.  4. 
and  therefore  theycatinot  hear  and  determine  felonies  presented 
in  them,  but  must  send  their  indictments  of  febniesto  the  jus- 
tices of  gaol-delivery  there  to  be  heard  and  determined,  if  the 
offenders  are  in  custody,  8  H.  4. 18.  a.  Franchise  2.  or  remove 
by  certiorari  into  the  king's  bench,  that  process  may  be  made 
upon  them  to  an  outlawry. 

And  thus  far;conceming  the  ordinary  jurisdiction,  whereia 
felonies  are  inquired  of,  heard  or  determined;  I  have  wholly 
omitted  the  courts  in  eyu^  the  courts  of  the  stiipk,  and  the  fran- 
chise of  infangthiefssiA  unfangihief,  because  they  are  wholly 
disused,  and  the  learning  concerning  them  rather  for  curiosity 
and  antiquity  r  than  for  use  in  this  business  of  pleas  of  the  crown. 
7he  jurisdiction  also  of  the  rojr&I^r^^chises  of  £/y,  Hexham. 
and  Hexhamshire,  and  other  particular  franchises  remaining 
excepted  by  the  statute  of  27  H.  8.  c^.  24.  are  but  j)articutar 
jurisdi^ions,and  not  so  useful  for  the  pleas  of  the  crown^as  for 
a  tract  concei*ning  the  jurisdiction  of  courts. 

And  thus  far  touching  the  ordinary  jurisdictions  in  cases 
capital. 
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CHAPTER  X. 

COKCERNIKG  THE  APPREHENDING  OS  ARREST JNO  OF  FELONS  AND 
TRAITORS  BT  FRITATE  PERSONS.  AND  ESCAPES. 

Haying  in  the  foregoing  chapters  considered  the  several  courts 
of  ordinary  jurisdiction,  where  traitor^  and  felons  are  to  be  pro^ 
ceeded  against j  I  shall  now  descend  to  the  consideration  of  the 
means  and  method  of  bringing  such  offenders  to  trial,  judgment^ 
and  execution. 

And  herein  I  shall  bbsenre  this  order,  first  to  consider  those 
courses,  that  are  preliminary  to  their  arraignment,  and  after- 
wards to  consider  of  their  arraignment,  and  those  pfoceediiigs^ 
tha^t  are  subsequent  thereunto,  their  trial,  judgment,  and  exe- 
cution. 

Concerning  the  former,  namely  the  courses  preliminary  to 
their  arraignment,  they  are  principally  these,  viz.  1.  The  arrest 
or  apprehending  of  them.  2.  Their  imprisonment  or  commit* 
ment,  and  therein  of  bailing  or  discharging  them  before  indict- 
ment    3.  Their  indictment.. 

'  Touching  the  first  of  these,  namely  their  arrests  or  appre- 
hending them.  [I] 

This  is  the  first  instance  of  their  pr6secution,  and  this  is  done 
either,  1.  By  private  persons  by  virtue  of  the  lair,  or  2.  By  offi- 
cers or  viriute  officii f  ot  3.  Upon  hue  and  cry  levied,  or  4.  By 
wartdLtit  or  frecept  viriuie  prxcepii.  ( 

But  before  I  come  to  these  I  will  consider  something  concern- 
ing escapes  of  felons,  knd  what  punishment  Ues  upon  them  that 
permit  it,  which  will  open  the  consideration  of  what  is  every 
person's  duty  in  this  case;  and  bv  this  escape  I  do  hot  mean 
escapes  suffered  by  sheriffs  or  gaolers,  but  escapes  suffered  by 
vills,  townships,  or  private  persons. 

If  there  be  a  murder  or  manslaughter  committed 
either  in  the  day  or  night  in  an  inclosed  town,  if  the  [  73  3 
murderer  be  not  taken,  the  town^  or  city  shall  be 
amerced  upon  a  presentment  thereof,  either  by  the  coroners 


'  [1|  All  penooB  whafaoerer  in  wiUioat  dillinetion  equally  limUe  to  arreet  in  all 
erimiaal  caadk  4  Biaek$,  389. 

Bodies  corporate  actinr  in  a  way  that  would  render  an  indi?idual  liable  to 
arreit,  cease  to  retain  their  corporate  character  and  become  individually  reapon- 
•iUe.  1  Bum  "367. 

Generally  a  feme  covert  ahaH  answer  as  much  as  if  she  were  sole  for  any  ofibnoe, 
not  capital  against  the  conimon  law  or  statute.  1  llstsi;.  3. 

No  place  affords  protection  to  offimdeM  against  the  criminal  law  and  they  may 
be  aneated  any  where  whoever  they  may  bel  Bffc*  Ahr,  7)re$£a9$,  D.  3. 
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or  grand  inquest  before  the  justices  of  goal-delivery.  3  B.  3. 
Caron.  299.  Bat  if  it  were  a  yitl  not  inclosed;  there  if  a 
murder  were  committed  within  the  precinct  Of  the  vill,  tho'  in 
the  field,  and  the  murderer  not  taken,  if  it  were  done  in  the 
nighty  the  vill  should  not  be  amerced ;  but  if  it  were  in  day- 
light, tho  in  the  evening,  the  town  should  be  amerced.  3  H.  7. 
cap.l.3E.S.Coron.293.  '        ' 

And  the  same  law  is  if  the  killing  were  by  a  man  by  mis- 
adventure, if  he  escapes  apd  be  not  taken,  3  ^.  3.  Coron. 
302.  f6r  tho  by  the  statute  of  Marlebr.  cap.  26.  that  commob 
fine  or  amercement  called  murdrum^*)  was  not  to  be  imposed 
in  cases  of  death  per  infbrtunium^  yet  the  amercement  called 
escapium  took  place  even  in  that  case.  Vide  Bracton,  Lib.  III. 
cap;\5.  '  '  ■ 

If  the  malefactor  were  taken  by  the  townsliip,  and  delivered 
to  the  sheriff  or  his  bailiff,  or  to  the  gaoler  of  the  county,  and 
then  an  escape  happen,  the  township  is  not  chargeable^  but  the 
sheriff  or  bailiff.     3  E.  3,  Coron,  337. 

But  if  he  be  in  guard  of  the  constable,  and  the  constable  is 
bringing  him  to  the  gn^ol,  yea  tho  the  gaoler  refused  to  take 
him,  if  he  escapes,  it  is  a  cliarge  upon  the  vill.  3  E.  3. 
Caron.  346.  10  H.  4.  7»  a.  Escape  S.  per  Oascoigne;  nay, 
tho  in  the  flight  he  be  slain  for  necessity  of  retaking  him 
because  he  resists,  yet  it  is  an  escape  upon  the  vill.  3.  E.  3, 
Coron.  328. 

And  in  case  the  vill  b^  not  sufficient  to  an^wef  the  amerce- 
ment, the  hundred  shall  be  charged  therewith^  and  in  default  of 
the  hundred,  the  county;,  and  if  the  killing  be  out  of  any  vill, 
the  hundred  is  amerceable  for  the  escape.  8  E.ji.  Coron^  425. 
Stamf.  P.  C.  Lib.  t.  cap.  3 1.  /  34.  *. 

But  this  is  only  in  case  of  felony  touching  the  death  of  a 

man,  for  there  the  fact  is  iipparent,  that  the  man  is  slain  \  but  in 

case  of  other  fel6ny,  as  theft,  there  tho  the  thief  be  not 

[  74  ]  taken,  no  amercement  lies  upon  the  town,  nor  other 

penalty  at  common  law,  but  by  the  statute  offFinion, 

de  quo  infra. 

But  if  they  had  a  felon  in  their  custody,  or  in  the  custody  of 
the  constable,  and  he  escape,  the  vill  had  been  amerceable,  and 
so  is  the  hundred,  if  they  have  him  in  their  custody,'or  in  the 
custody  of  the  constable  of  the  ^hundred,  and  ^suffer  him  to 
escape.    3  E.  3.  Coron.  31?. 

The  law  used  in  the  tim^  of  H.  3.  when  Bracton  wrote, 
appears  Lib.  III.  cap.  10.  to  be  thus:  if  a  man  had  committed 
manslaughter  either  by  misfortune  or  otherwise,  if  be  fled,  and 

(•)  ri(2#PaftI.j>.39.4S5.447. 
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the  jury  were  inquired  ^f  by  the  judge  if  he  were  in  decenndj 
then  the  decenna  was  to  be  amerced  by  the  court,  because 
they  had  him  not  there;  if  he  were  not  in  any  decenna y  then 
the  vill,  was  to  be  amerced;  because  they  received  him  an 
inhabitant,  and  had  him  not  in  franco  pkgio;  for  every  one 
above  twelve  years  old  ought  to  be  in  frank-pledge,  except 
clergymen,  noblemen,  and  knights  and  their  families  :(*)  and 
therefore  in  the  case  of  clergymen,  noblemen  and  knights,  if 
any  of  their  fiaimily.  de  manupastu  committed  a  murder  or 
manslaughter,  the  clergyman,  nobleman  or  knight  was  amerced 
if  the  malefactor  fled,  unless  some  special  custom  had  abro- 
^tedit,  as  in  Hertfordshire:  and  thus  did  the  practice  long 
aft^r  continue:  vide  8  E.  2.  Coron,  428.  jS*}  serviens  alici^us 
domini  in  servitio  stto  exisiena  facit  fehniam  fy  convincainr^ 
quamvis  post  fehniam  ipsius  non  receptavit,  amereiandus 
est;  and  3  E.  3.  Itin.  NortVton^  Coron.  203.  It  was  presented, 
that  ^.  had  killed  J?,  and  it  was  demanded  of  the  presenters, 
whether  he  were  in  decennd?  They  answered.  He  was  not) 
Then  it  was  demanded  where  he  abode?.  They  say  with  the 
parson  of  the  town;  and  thereupon  the  parson  was  amerced 
for  his  mafiupast.  Then  it  was  demanded  who  was  present 
when  he  slew  him  7  They  say  C  It  was  then  demanded  of 
them,  whether  C.  received  him  [took  him?]  They  s^y  Not; 
wherefore  C.  was  amerced*  Then  it  was  demanded  where 
the  felon  was  ?  They  say  he  is  escaped/  then  it  was  de- 
manded whether  it  were  done  in  the  day  or  the  night?  They 
answer  in  the  evening;  therefore  the  whole  vrll  was  amerced* 

Severial  things  are  observable  in  this  case.  L  That 
if  he  had  been  in  dtcenndy  the  decenna  had  been  £  75  J 
amerced,  because  they  had  not  him  present  ad  stdn- 
dutn  rec(o  in  curid.  2.  That  because  the  parson  nor  his 
family  were  not  by  law  to  come  to  the  view  of  frank-pledge, 
he  was  amerced  for  one  that  was  of  his  family,  one  de  manu- 
pc^u.  3.  That  he  that  was  present  and  took  not  the  offender, 
was  also  amerced.  4.  That  because  the  felony  was  committed 
in  the  day-time,  and  the  felon,  escaped,  the  whole  vill  was 
amerced,  22  E,  3.  Coron.  238.  so  in  effect  three  amercements 
for  one  escape. 

And  no/e;  that  according  to  Bractony  ubi  supra^  he  is  de 
manupastu,  qui  est  ad  viclum  fy  vestitum^  or  ad  victum  cum 
mercedcy  as  a  houshold  servant ;  and  according  to  the  antient 
law,  he  that  entertained  a  man  three  nights,  made  him  to  be  de 
manupastu.  ^ 

This  law  of  amercing  the  decenna^  or  him  of  whose  family 

(•)  Vid€  Part  L  jp.  65.  tii  noiis. 
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an  offender  is,  is  not  abrogated,  but  y^t  it  is  not  now  used ;  but 
it  vas  certainty  a  most  excellent  constitution,  whereby  every 
man  was  under  the  pledge  of  bis  master  or  father,  with  whoni 
be  lived,  or  must  be  within  some  decenna  that  may  see  him 
forthcoming:  vtWc  Spellman  in  Oloauir.  TiiuL  Fribuq;  4* 
Leges  Edvardiy  cap.  19.  %0,{a,'\ 

As  thus  the  vill  is  answerable  for  an  escape,  so  is  he  that  is 
present  when  a  manslaughter  or  murder  is  committed,  and  doth 
not  do  his  best  endeavour  to  apprehend  the  malefactor,  though 
he  were  not  party  or  accessary  to  the  crime ;  with  this  agrees 
8  B.  2.  Coron.  428.  before-mentioned,  where  it  is  called  only 
an  amercement^  but  8  E.  2.  Citron.  395.  he  that  was  of  full 
age,  that  was  present  when  a  manslaughter  was  committed,  ei 
fie  leva  le  maine  d?  attach  le  felon^  was  committed  to  prison, 
till  he  made  fine  to  the  king,  but  he  that  was  within  age  was 
discbarged.^6) 

And  tho  m  the  book  of  14  H.  7.  31.  &.  a  person  indicted  for 
being  present  at  a  felony,  without  saying  he  was  aiding  and 
abetting,  was  discharged,  it  was  because  the  indictment  there 
was  with  intent  to  make  him  a  felon,  and  not  to  charge  him 
with  a  misdemeanor  for  not  pursuing  the  felon :  vide 
[  76  ]  C6.  P.  C.p.  117.  It  is  a  misdemeanor,  for  which  the 
party  shall  be  fined  and  imprisoned. 

By  that  which  hath  been  said,  it  appears,  that  the  appre- 
hending of  a  felon  is  in  many  cases  a  duty,  and  not  arbitrary, 
even  in  cases  of  a  private  person,  without  any  other  warrant 
than  what  the  law  gives,  and  that  the  omission  thereof  is  a  mis- 
demeanor, and  punishable  by  fine  or  amercement[2l 

And  now  therefore  I  come  to  consider  touching  tne  arrests 
by  a  private  person  in  case  of  felony. 

And  this  is  of  these  kinds.  1.  Where  the  party  arrested 
hath  really  committed  a  felony,  and  this  is  known  to  the  party 
arresting.  2.  Where  the  party  arrested  hath  really  committed 
a  felony,  but  it  is  only  suspected,  and  pot  certainly  known  to 
the  party  arresting.  3.  Where  there  hath  been  a  felony  com- 
mitted, and  the  party  arresting  doth,  upon  probable  gk-ounds, 
suspect  the  person  arrested  to  have  committed  it,  tho  in  truth 
he  did  it  not. 

I.  As  to  the  first  of  these,  where  a  person  hath  committed 
felony,  and  .d.  knows  it.[3] 

(ff)  irOlr.  Leg.  AngloJSas.  p.  301.  (6)  Vidt  Pari  I.  p.  21. 


[3]  PAOZtpf  T.  TruO^  11  Johm.  486;  J2.  t.  Bunt,  1  R  df  M.  C.  C,  29. 

[3]  QiKsre,  whether  an  arrest  may  be  made  without  wammt  for  socb  a  miade- 
mAinor  as  receivin^f  atolen  gooda  knowing  them  to  have  been  atolen.  Wakely  r. 
Hart,  6  Biimay,  316. 
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,  It  is  trae  in  this  case,  if  the  time  and  nature  of  the  faK^C,  and 
the  condition  of  things  will  bear  it,  it  is  best  to  complainto  a 
justice  of  peace,  and  haye  hia  Warrant  for  the  apprehending  of 
him;[4]  or  if  that  cannot  be  had  in  convenient  time,  then  to 
call  to  bis  assistance  the  constable ;  but  snch  the  case  may  be, 
that  the  delay  that  must  arise  necessarily  by  these  solemnities, 
may  give  the  felon  opportunity  to  escape ;  and  therefore  in  this 
case  ^,  without  any  other  authority  than  what  the  law  gives 
him,  may  arrest  or  apprehend  the  felon ;  and  if  he  cannot  do  it 
by  his  own  strength,  he  may  call  others  to  his  assistance,  or 
raise  hue  and  cry  for  his  apprehension ;  and  if  he  doth  not  thus^ 
he  is  punishable,  as  is  aboye  declared,  if  it  can  appear  that  he 
knew  it.  [5] 

And  it  will  be  all  one,  whether  the  felony  were  committed  in 
the  same  county,  or  in  any  other  county;  for  the  law  in  this 
case  makes  w9;  an  officer ;  and  this  was  antiently  the  law,  and 
still  is.  Bracton  Lib.  ult.  in  fine,  in  criminalibus  causis,  ubi 
sequi  debet  capitale  suppiicium,  vita  videlicet  vel  muti- 
latio.  membrorum,  non  sequitur  attachiamentum  ali-  [  77  3 
quod,  sed  corpus  talis,  quicunqne  ille  fuerit,  ab  omni- 
bus arrestetur,  qui  sunt  ad  fidem  domini  regis,  sive  inde  pr8&- 
cegtQm  habuerit,  sive  non  habuerit;  and  accordingly  it  is 
rnled,  10  E,  4.  17.  h.  that  it  is  a  good  justification  for  a  man 
in  an  action  of  false  imprisonment  to  say,  that  the  plaintiff 
committed  a  felony,  and  shew  what,  and  the  defendant  arrett- 
ed him,  and  delivered  him  to  the  constable,  or  he  might  have 
brought  him  to  gaol  by  himself  or  his  servant,  as  is  there 
agreed.  ' 

But  the  safer  way  is,  to  bring  him  before  a  justice  of  peace, 
who  may  examine  and  commit  him. 

And  as  a  private  man  may  do  thus  upon  a  felony  commit- 


[4]  WeH  V.  SiMaw9od^  ^iLSfW,  418;  iAigk^.  WM,  8  Eap.  Rep.  1S6;  Belk 
T.  BrmuiUm^  3  T.  Jt  185;  BoeU  v.  Coo/mt,  1  7.  JI.  535;  Fox  t.  GaufU^  3  B.  ^ 
AM.  798  per  IM.  TenUrden, 

[5]  Ai  to  the  arrest  of  offenders  by  private  persona  of  their  own  authority,  per- 
mitted by  taw  for  inferior  ofiences;  it  seems  clear,  that  regnkrly  no  private  per* 
•oo  can  of  his  own  authority  arrest  another  for  a  bare  breach  of  the  peace  after  it 
is  over;  for  if  an  oflScer  cannot  jostify  such  an  arrest,  without  a  warrant  from  a 
magistrate,  surely  k  fortiori  a  private  person  cannot.  It  hath  been  adjudged  thai 
any  one  may  lawfully  apprehend  a  common  notorious  cheat,  going  a£>ut  the 
toountry  with  false  dice,  afkl  being  actually  caught  playing  with  them,  in  order  to 
have  him  before  a  justice  of  peace;  fpr  the  public  ffood  requires  the  utmost  dis- 
couragement of  all  such  persons*  and  the  restraining  of  private  persons  from 
arresting  them  without  a  warrant  from  a  magistrate  would  often  give  them  an 
opportonity  of  escaping:,  and  from  the  reason  of  this  case  it  seems  to  follow,  that 
the  arrest  of  any  other  offenders  by  private  persons,  for  offences  in  like  manner 
■eandaloas  and  prejudicial  to  the  puUick,  may  be  juatifted.  3  Hnoking^  77. 
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<  • 

tedy  sio  if  he  see  danger  of  murder  by  a  dangerous  wound  given^ 
he  may  pursue  the  offender.[6]  7  E.  3. 16.  Barre  291. 

And  in  both  these  cases,  he  may  break  open  doors,[7]  if  he 
be  denied  entrance,  and  if  de  facto  the  felon  or  malefactor 
be  there,  for  the  law  makes  him  an  officer  in  this  case,  as  well 
as  if  he  were  a  justice  of  peace  or  constable.  7  E,  3. 16.  b. 

Nay  yet  farther,  if  the  felon  resists  or  flies,  so  that  he  cannot 
be  taken  without  killing  him,  this  is  justifiable,  and  no  felony; 
but  still  it  must  be  where  he  cannot  be  otherwise  taken,  for  it 
is  for  advancement  of  justice,  and  suppression  of  felons,  and 
therefore  if  they  cannot  be  otherwise  apprehended,  it  is  lawful, 
as  well  as  if  Jl.  were  a  constable,  or  had  a  warrant;  and  if  the 
books  that  speak  of  this  matter,  be  but  carefully  examined,  it 
will  appear  that  the  law  was  so  generally  taken,  tho  he  were 
pursued  or  taken  without  any  formal  process  to  the  sheriff,  and 
that  as  well  before  an  arrest  made,  as  after;  and  this  appears 
in  Urminis,  22  Jlssiz.  55.  3  E.  3.  Coron.  346,  ^  328,  <$•  290. 
but  indeed  the  books  of  3  E.  3.  Coron.  288,  289.  are  of  a  con* 
stable  and  watchman:  but. in  3  E.  3.  Coron.  349.  the  towns- 
men that  did  it  were  fined  40^.  but  it  seems  it  was  more  for  the 
escape  than  the  killing:  vide  Siamf.  P.  C.  Lib.  I.  cap.  6./.  13. 
q.  b.  accordant. 

As  to  the  statutes  of  Magna  Charta^  cap.  29.  25  E.  3.  cap.  4. 
28  E.  3.  cap.  3.  42  E.  3.  cap.  3.  they  do  not  at  all  con- 
[  78  ]  cern  this  preparatory  imprisonment  of  a  felon,  as  shall 
.  be  shewn  in  due  time;  and  therefore  whatsoever  hath 
been  before  said  holds  true  in  the  first  instance  of  bis  imprison- 
ment, tho  the  party  be  not  yet  indicted. 


[6]  A  priTate  person  cannot  of  his  own  authority  arrest  a  person  who  has  been 
engaged  in  an  afl&ay  or  breach  of  the  peace,  trice  ▼.  Settey^  10  CL  ^T  Fi^  23; 
Pkimpi  V.  TVtttf,  11  Johns,  486.  But  during  the  affray  any  person  may  without 
a  warrant  from  a  magistrate  restrain  any  of  the  offenders  in  order  to  preserve 
the  peace.  lb.    Knot  t.  Oay,  1  Root^  66. 

At  common  law  a  master  has  a  right  to  take  up  his  runaway  servant,  and  ibr 
this  may  enter  peaceably  into  any  house  unless  forbidden  by  the  owner.  An  ad- 
vertisement for  the  apprehension  of  a  runaway  servant  gives  the  same  authority 
to  apprehend  him  that  the  master  possesses;  but  he  who  acts  under  it,  does  so  at 
his  peril,  that  the  advertisement  is  genuine  and  that  its  publisher  had  authority. 
Pennsylvania  v.  JTerr,  Addison,  325. 

A  citizen  of  one  State  from  which  his  slave  absconds  into  another  State,  may  pur- 
fue  and  arrest  him  there  without  warrant  i^nd  use  all  the  force  necessary  to  carry 
him  back.  Johnson  v.  Tomkins,  Baldmn,  571.  And  this  on  Sunday,  in  the  night 
time  or  in  the  house  of  another,  if  no  breach  of  the  peace  be  committed.  And  a 
magistrate  cannot  order  the  master  to  be  arrested  without  oath,  warrant  and  pro- 
bable cause.    /5. 

[7]  Any  person  may  joatiQr  breaking  and  entering  a  party's  house  and  impri- 
soning  him,  to  prevent  him  from  murdering  hii  wife,  who  cries  out  for  helpw 
HanJkock  v.  Baksr,  I  B.  if  F.  260. 
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II.  As  to  the  second  case,  viz,  where  a  felony  is  comimtted 
by  B.  but  •S.  that  arrests  him,  doth  not  certainly  know  it,  as 
liot  being  present  at  the  committing  of  it[8] 

I  take  the  law  to  be  all  one  with  the  former  case,  only  wha 
he  doth  herein,  he  doth  at  his  peril;  for  if  in  truth  A  be  a 
felon,  then  ^.  may  arrest  him,  and  may  break  a  house  to 
arrest  him,  if  ha  be  within  the  house,  and  refuses  to  render 
himself;  yea,  and  if  he  will  not  suffer  himself  to  be  taken,  he 
may  in  case  of  Becessity  be  killed;  but  this  still  is  at  the  peril 
of  ^.  for  if  he  be  no  felon,  it  mny  be  mao&Jaughter  at  least  in 
j3.  if  he  doth  it. 

But  how  far  forth  this  will  be  justifiable  in  case  thai  ^,  hath 
a  good  cause  of  suspicion,  will  b|9  considerable  in  the  next 
inquiribs. 

III.  The  third  case  is,  there  is  a  felony  committed,  but 
whether  committed  by  B.  or  not,  non  comiat^  and  therefore 
we  will  suppose,  that  in  truth  it  were  not  committed  by  B.  but 
by  some  person  else,  yet  Ji.  hath  probable  causes  to  suspect  J3. 
to  be  the  felon,  and  accordingly  doth  arrest  hhn ;  this  arrest  is 
lawful  and  justifiable,[9]  and  the  reason  is,  because  if  a  person 
should  be  punished  by  an  action  of  trespass,  (mt  felse  imprison* 
ment  for  an  arrest  of  a  man  for  felony  under  these  circum* 
stances,  male£sictors  would  escape  to  the  common  detriment  of 
the  people. 

But  to  make  good  such  a  justification  of  imprisonment, 
1.  There  must  be  in  fact  a  felony  committed  by  some  person; 
for  were  there  no  felony,  there  can  be  no  ground  of  suspicion. 
Again,  2.  The  party,  (if  a  private  person,)  that  arrests,  must 
suspect  B.  to  be  the  telon*  3.  He  must  have  reasonable 
causes  of  such  suspicion,  and  these  must  be  alledged  and 
proved* 

1.  There  must  be  a  felony  done;[10]  and  therefore  if  a  man 
be  taken  for  suspicion  of  felony,  and  delivered  to  the  constable^ 
or  remains  in  the  custody  of  him  that  took  him,  yet  if  in  truth 
no  felony  were  committed,  he  may  be  let  go  at  large,  and  ^o 


■r-*- 


[8]  HoCUy  Y.  Hur,  3  WeiuL  350;  Wrtifird  v.  Smiik^  S  Root^  d7l. 

[9]  Ledvfith  t.  CatchpdU,  Cald.  291;  Admna  ▼.  Moore^  ^Selw.  H  P.  910; 
BUfevT.  JWbt,  3  WendeU^  350;  WakOy  v.  Hart,  3  Binney,  316;  Com.  V.  Ded- 
CM,  8  Serg.  3f  EawUj  49. 

tlQ]  3  Wamddl^  350;  3  Btniiey,  316;  8  Serg,  ^  RawU,  49»  tit  Bupra.  If  he 
coodocta  himself  in  a  manner  to  excite  suspieion,  Una  only  goes  in  mitigation  of 
damages  if  H  turns  out  that  no  felony  was  committed.  Cowley  t.  Dunbar, 
9C.  ^P.  5S5. 

ETtdenoe  is  admissible  in  mitigation  of  damages  that  the  defendant  had 
gronnd  to  sosptet  that  the  plaintiff  was  gniUy  <rf  the  of&nee,  for  which  he  was 
airestttL    i?«^ers  t.  Wiwm^  JIGnor,  407. 
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punishtoent  shall  ensiie  for  the  escape.  Kelw.  34.  a.  A,  Bat  if 
a  felony  were  committed,  thoagh  he  that  is  taken  for  the  sus^ 
picion  thereof  be  in  truth  ibnooent,  and  it  so  appears  to  the  con* 
stable,  or  him  that  arrests  him;  yet  if  he  let  him  go  before  he 
be  indicted,  and  acquitted  or  delivered  by  proclamation  before 
the  justices  of  gaoKdeiivery,  the  party  letting  him  go  shall  be 
punished  for  an  escape.  44  Jissiz.  12.  Poutton  de  Paety  f,  146* 
A.  5  H.  7. 4.  7  H.  4.  36.  a. 

2.  The  party  that  arrests  him,  must  be  he  that  suspects  him, 
and  regularly  it  cannot  be  ddoe  by  another;  and  therefore  if  a 
man  justifies  in  false  imprisonment  for  suspicion,  he  must  jus* 
tify  it  as  bis  own  act,  and  not  by  the  command  of  the  sheriff  or 
ether  officer,  nor  can  another  justify  by  the  command  of  him 
that  so  suspects.  1 1  £.  4. 4.  A. 

But  this  doth  not  always  hold  true;  for  an  officer  of  justice, 
may,  in  assistance  of  him  that  suspects,  justify  the  imprison^ 
ment;  as  a  constable,  upon  a  complaint  made  to  him  by  htm 
that  suspects,  may  justify;  but  he  must  allege  his  justification 
in  the  same  manner  as  be  that  suspected  ought,  via.  a  felony 
done  and  cause  of  suspicion;  and  therefore  the  party  sUs* 
pecting  and  desiring  the  constable's  assistance  must  acquaint 
him  with  the  whole  matter,  and  the  causes  of  his  suspicion, 
otherwise  he  is  not  bound  to  assist  him.  2  H.  7.  15.  6.  And 
in  like  manner  a  justice  of  peace  being  applied  to  by  him 
that  suspects  and  acquainted  with  the  whole  circumstances  of 
the  case.(*) 

And  this  appears  beyond  dispute  even  by  the  statute  of 
84  B,  3.  cap,  1.  whereby  power  is  given  to  the  justices  qf 
peace  to  arrest  all  those  whom  they  find  by  indictment  or  by 
suspicion,  and  to  put  them  in  prison. 

And  the  reason  is  apparent,  namely,  the  justices  of  peace  are 
made  judges  of  the  reasonableness  of  the  suspicion,  and  when 
they  have  exaoiined  the  party  accusing  touchmg  the  reasons  of 
their  suspicion,  if  they  find  the  causes  of  suspicion  to  be  reason- 
able, it  is  now  become  the  justice's  suspicion  as  well  as  theirs, 
and  accordingly  adjudged,  P.  43  Bliz.  C.  B.  Croke^n.  35.  Jb^ 
tam^s  case,(c)  and  therefore  the  saying  of  my  lord  CokCf  4  /n- 
silt.  p.  177.  <^That  notwithstanding  such  warrant, 
[  80  2  ^  ^^^  ^id  of  ^he  constable  upon  such  complaint,  it  is 
.  still  the  party's  arrest,  and  not  the  constable's  or  jus* 
tice's,  8^d  that  he  mtist  be  present,  and  that  he  capnot  break 
open  a  door  by  virtue  of  such  warrant,"  is  neither  warranted 
by  the  law  nor  the  common  practice;*  and  in  the  book  of  2  J£ 

(•)  vide  Part  I.  jfc  580. 

(c)  Cro.  EUx.  f.  829.  •  Vide  Art  I. ».  579.       . 
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7. 15.  b.  where  one  justified  in  aid  of  the  constable  npon  a  feIo«> 
ny  done,  and  a  suspicion  and  cause  thereof,  ui  infray  it  was 
ruled  a  good  justification  against  the  opinion  of  Bryan;  and  it 
18  apparent  by  the  statute  of  5  E.  3.  cap,  14.  <<  If  any  person 
hath  any  evil  suspicion  of  persons  to  be  robberds-men,  wasters 
or  draw-iatches,  they  shall  be  incontinently  arrested  by  the 
constables  of  the  town,  be  it  by  day  or  night;  and  if  they  be 
arrested  within  franchises,  they  shall  be  deiiv^ered  to  the  bailijf 
of  the  franchise;  if  in  the  giidable,  to  the  sheriff,  and  kept  in 
prison  till  the  coming  of  the  justices.'^ 

The  suspicion  may  be  by  any  person,  yet  the  imprisonment 
must  be  by  the  constable;  and  the  reason  is  that  which  is  given 
before,  because  the  constable  is  a  proper  officer,  to  whom  com<- 
plaints  of  this  nature  may  be  made. 

And  therefore  if  a  felony  be  committed  upon  the  goods  of  A. 
and  the  goods  be  found  in  the  custody  of  B.  and  A.  comes  to  a 
constable  and  shews  him  the  case,  and  requires  him  to  bring 
him  before  a  justice;  this  is  a  good  justification  by  A.  in  false 
imprisonment  brought  against  him  without  so  much  as  an  aver* 
ment,  that  he  suspected  him.  H.  4.  Car.  Boi.  513.  Marbery 
and  Porter,  B.  B.  vide  2  E.  4.  8.  b. 

But  it  is  true,  that  he  that  is  not  an  officer  cannot  justify  by 
the  command  of  him  that  suspects,  if  he  also  be  no  officer;  and 
ao  are  the  books  of  5  H.  7.  5.  a.  per  Cur^.  12  Co.  Bep.  92.  Sir 
Antony  Ashley^ $  case,  11  £.4.  4.  b. 

But  then  the  case  is  easily  solved,  for  if  a  felony  be  commit- 
ted, and  A.  hath  probable  cause  to  suspect  B.  and  accordingly 
auspects  B.  and  acquaints  C.  with  the  whole  matter,  C  upon 
this  having  probable  cause  to  suspect  B.  tho  he  cannot  justify 
the  imprisonment  of  B.  as  by  the  command  of  A.  that  first  sus- 
pected him,  he  may  justify  by  his  own  suspicion;  and  the  like 
of  him  that  comes  in  aid  of  A.  to  arrest  B.  5  ff.1,4  ^  5. 

S.  The  third  thing  to  be  observed  in  this  arrest  by  a 
private  person  upon  sospicion  is,  that  he  hath  a  pro-  []  81  ^ 
bable  cause  of  suspicion.  [11] 

And  tliese  probable  causes  are  very  many,  as  for  instance 
common  fame,  5  If.  7.  4.  b.  2  H.l.  IS.  b.  11  E.  4.^4.  b.  ^&. 
hue  and  cry  levied,  21  H.7.  28.  hath  part  of  the  goods  found 
upon  him,  or  be  indicted  of  the  like,  12  Co.  Bep.  92.  Ashley^s 

[11]  The  qnesUon  as  to  what  is  a  reasonable  and  probable  ^oand  for  suspicion 
is  a  mixed  proposithm  of  law  and  ftot.  Whether  the  circomstances  alleged  to 
•how  it  reasonable  or  not  are  troe  and  existed  and*  the  inferenoes  drawn  from 
them  warranted,  is  a  matter  of  fact  for  the  consideration  of  the  jury;  but  whether 
supposing  them  true,  thev  amount  to  a  reasonable  ground  for  suspicion,  is  a  ques- 
tion of  law  for  the  opintoo  of  the  judge.  Fsnton  t.  WtUtams,  I  Q,ic  D,  504: 
2  Ad.  if  Btt.  (N.  S.)  e^. 
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case,  party  with  him  that  committed  the  robbery.  7  £.4. 
20.  a. 

And  note,  that  the  law  hath  that  care,  that  matefactors,  tho 
but  SQspected,  should  be  apprehended,  that  a  man  may  ulledge 
twenty  causes  of  suspicion,  and  it  shall  not  make  his  plea  dou- 
ble, for  one  answer  makes  an  issue  upon  the  whole,  tiz.  de  in^ 
jurid  8ud  proprid  absque  tali  causd,  and  no  issue  shall  be 
singly  taken  upon  one  cause  of  suspicion,  where  many  causes 
are  thus  alledged.  2  £7.  4.  8  ^  9.  7  ^.  4.  20.  a. 

Now  what  is  to  be  done  by  a  private  person,  that  thus  arrests 
a  party  upon  suspicion  of  felony;  if  after  such  an  arrest  the 
party  arresting  discharge  him  without  bringhig  him  to  a  justice 
or  constable,  he  shall  be  punished  for  the  escape  at  the  king's 
suit,  but  it  makes  not  the  imprisonment  unlawful  as  to  the  party. 

10  E,  4.  17.  b. 

Or  he  may  carry  him  to  the  gaol,  and  if  the  gaoler  receire 
him,  he  that  made  the  arrest  is  discharged,  10  E.A.  18.  a,  but 
he  must  not  carry  him  to  a  gaol  of  any  other  county  than  where 
he  is  taken,  unless  either  there  be  no  gaol  in  the  county,  or 
that  he  cannot  for  the  danger  of  rebels  bring  him  to  that  gaol. 

11  E,  4.  4. 

Or  he  may  deliver  him  to  the  constable  of  the  vill^  and  that 
is  a  sufficient  discharge.  10  E,  4.  17,  6. 

But  the  proper  way  is  to  bring  him  to  a  justice  of  peace,  who 
may  commit,  or  discharge,  or  bail  him,  as  the  case  requires. 

Yet  if  the  party  so  arrested  be  sick  and  cannot  be  removed 
without  danger  of  death,  he  may  detain  him  in  his  own  house, 
till  he  can  reasonably  bring  him  to  a  justice  or  officer.  2  E,  4. 8. 6. 
The  arrest  of  a  man  upon  suspicion  of  felony  by  a 
[  82  3  private  person  is,  as  before  is  said,  a  thing  permitted 
by  law  and  therefore  justifiable;  but  it  is  not  a. thing 
commanded  by  law,  neither  is  the  party  punishable,  if  he  omit 
It,  as  in  case  where  it  is  a,  known  felony,  or  where  done  upon 
hue  and  cry  levied,  or  by  an  officer,  or  by  a  precept;  for  no  man 
is  judge  of  a  man's  suspicion  but  himself.(*) 

And  therefore  there  is  hot  the  same  privilege  in  all  points 
allowed  to  him  that  arrests  upon  suspicion,  as  to  him  that  arrests 
upon  hue  and  cry,  or  by  warrant,  or  where  he  is  present  at  the 
felony  committed,  and  so  knows  it. 

1.  It  seems  he  that  arrests  as  a  private  man  barely  upon  sus- 
picion of  felony,  cannot  justify  the  breaking  open  of  doors  to 
arrest  the  party  suspected,  but  he  doth  it  at  his  peril,  vtV.  if  in 
truth  he  be  a  felon,  then  it  is  justifiable,  but  if  he  be  innocent, 
but  upon  a  reasonable  cause  suspected,  it  is  not  justifiable,  4  Co. 

(•)  Fide  P«nl.ji.  490. 
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InsHL  p.  177, 178.  (but  yel  to  prevent  a  murder  or  manslaughter 
a  private  person  may  break  open  a  door,  12  H,  S.  2.  b.)  but  he 
may  enter  by  the  doors  open,  and  make  the  arrest  in  the  house. 

But  noie^  that  in  all  arrests  he  must  acquaint  the  party  with 
the  cause  of  his  arrest. 

But  in  case  of  a  known  felony  done  by  the  party,  or  where  a. 
felony  is  done,  and  a  constable  comes  and  demands  ^sntrance 
upon  a  complaint  to  him,  or  by  a  justice  of  peace's  warrant,  or 
upon  hue  and  cry ;  there  the  doors  may  be  broken  open  upoa 
notice  and  demand  of  entrance  and  refusal^ 

2.  Again,  if  there  be  a  felony  committed  by  B,  and  ndJ  is  pre- 
sent and  sees  it,  and  pursues  the  felon,  and  he  cannot  be*other^ 
wise  taken,  and  «4.  kills  him  in  the  pursuit,  tho  he  have  not 
arrested  him,  the  law  justifies  him;  and  possibly  the  same  law 
may  be  in  case  of  an  officer,  a  warrant,  or  hue  and  cry,  tho  the 
person  be  not  guilty  of  the  fact,  if  he  refuses  to  submit  to  the 
arrest;  but  dehoc  infra. 

But  if  a  felony  be  committed,  and  Ji.  upon  probable  cause 
suspects  B.  to  have  been  the  felon,  tho  the  law  permits  him  to 
arrest  B.  tho  in  truth  innocent,  yet  he  cannot  justify 
the  killing  of  bun  upon  his  flight  and  refusing  to  submit,  [  83  3 
Jusiiciari  se  permiiiere  nolens;  but  if  he  kills  him,  it 
is  at  his  peril;  for  if  B,  be  innocent,  it  is  at  least  manslaughter, 
Ca  P.  C.  p.  56.  221.  22  •Sssiz.  55.  and  the  reason  is,  because 
B,  is  not  bound  to  take  notice  of  t^.  as  authorized  to  arrest  him, 
as  being  no  officer,  nor  having  any  warrant;  it  is  true,  a  con- 
stable arresting  in  the  king's  name,  or  offering  so  to  do,  the 
party  is  bound  to  take  notice  and  submit[12]  as  hath  been  said^ 
Pari  I.  cap,  37.  but  a  mere  stranger  offering  to  do  it,  a  man  is 
not  bound  to  take  notice  of  his  authority,  and  therefore  may  fly 
from  him  if  innocent,  for  possibly  he  may  think  be  came  to  rob 
him. 

3.  Yet  fiBLrther,if  an  innocent  person  be  actually  arrested  upon 
suspicion  by  a  private  person,  all  circumstances  being  duly  ob- 
served, and  he  breaks  away  from  the  arrest,  yet  I  do  not  think 
the  person  arresting  can  kill  him,  tho  he  cannot  be  otherwise 
taken,  for  the  person  arrested  is  not  bound  to  take  notice  of  that 
authojrity  that  the  law  gives  to  a  private  person  in  this  case. 

But  then  can  he  justify  the  beating  or  striking  of  him  in  case 


[12]  Befiire  a  private  person  interferes  to  prevent  a  breach  of  the  peaoe  as  an 
alnray  he  is  boand  to  notify  his  intention  of  so  doing,  otherwise  tlie  parties  eA- 
gaced  may  imagine  that  he  oomee  to  act  as  a  party.    Fo$t9r^  311. 

When  the  circumstances  are  such  that  a  person  must  Icnow  whjr  a  man  is 
aboat  to  apprehend  him,  he  need  not  be  told  why;  and  the  arrest  will  be  legal 
and  the  resistance  illegal  as  mach  as  if  he  had  been  told.  R,  v.  Howarih^  A.  ^T 
JCC.O.207. 
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be  cannot  otherwise  take  him  that  thus  makes  the  assault?  As 
where  a  bailiff  of  the  sheriff  by  warrant  arresteth  a  person,  tho 
be  cannot  strike  or  beat  him  before  the  arrest  to  take  him;  yet 
after  the  arrest  and  escape  such  bailiff  may  justify  bis  beating, 
if  he  cannot  otherwise  retake  him  according  to  the  opinion  of 
the  book,  2  E.  4.  6.  b. 

And  it  seems  he  cannot,  but  only  lay  his  hands  gently  upon 
him  to  lay  hold  of  him  for  the  reason  before  given. 

4.  But  then  suppose  that  either  before  the  arrest  or  after  the 
arrest,  B,  draws  his  sword  and  assaults  Ji.  and  ^.  presseth 
upon  him  either  to  take  or  detain  him,  and  in  the  conflict  B. 
kills  JSt*  is  it  murder  in  B.  or  if  ^.  kills  B.  is  it  justifiable  and 
no  felony  in  ^? 

If  the  bailiff  of  a  sheriff  is  about  to  take  a  prisoner,  and  be- 
fbre  he  takes  him  the  party  draws  his  sword  and  kills  him,  this 
is  murder,  as  is  before  said.  Part  I.  cap,  97.  And  on  the  other 
side,  if  either  after  or  before  the  arrest  the  bailiff  upon  assault 
made  upon  him  kills  the  party,  this  is  no  felony,  neither 
[  84  ]  is  he  bound  to  give  back  to  the  wall.  Co.  P,  C. 
p.  66  fy  221. 

It  seems,  that  if  the  party  arrested  kills  him  that  thus  arrests 
upon  suspicion,  (always  supposed  the  party  killing  is  innocent,) 
this  is  but  manslaughter  and  not  murder;  and  on  the  other  side, 
if  the  party  arresting  kills  the  party  arrested  or  intended  to  be 
arrested  by  him  upon  suspicion,  that  this  is  manslaughter;  and 
tho  the  arrest  in  this  case  had  been  lawful,  yet  the  party  arrest- 
ing hath  not  the  same  privilege,  as  in  case  of  killing  a  man  upon 
hue  and  cry,  tho  the  party  arrested  after  the  arrest,  or  upon  the 
attempt  of  the  arrest,  assaulted  him  that  arrested  him  or  at- 
tempted to  arrest  him.  1.  Because  in  this  case,  tho  the  law 
impowers  the  party  to  arrest  him,  yet  it  is  but  a  power  of  per- 
mission, not  an  injunction  by  the  law;  neither  is  he  punishable 
if  he  had  not  made  such  an  arrest;  and  so  not  like  the  case  of 
an  arrest  by  an  officer,  warrant  of  a  justice,  hue  and  cry,  where 
it  is  a  duty  to  arrest,  and  the  party,  that  omits  his  duty  in  this 
case,  is  punishable  by  fine  and  imprisonment  for  his  omission. 
2.  Because  he  might  have  had  a  legal  warrant  from  a  justice  of 
peace,  or  called  an  officer  to  his  assistance,  and  then  he  had 
been  under  a  more  effectual  protection  of  the  law  in  what  he 
did  in  pursuance  of  bis  duty.  3.  It  would  give  too  great  a  lati* 
tude  for  persons  to  be  their  own  judges  in  this  case,  and  to  take 
away  a  man's  life  who  is  innocent,  and  possibly  might  not  have 
sufficient  assurance,  that  either  a  felony  had  been  committed, 
or  that  he  that  arrests  had  a  just  or  lawful  cause  of  suspicion. 

And  it  seems  the  law  is  the  same,  whatsover  the  cause  of 
suspicion  were,  yea  altho  the  person  were,  indicted  for  the 
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offence,[lS]  because  a  person  tnooeent  maybe  indictedyaDd  be- 
cause there  is  another  way  to  bring  him  into  an  answer,  namely 
process  of  capias  to  the  sheriff,  who  is  a  known  responsible 
officer.     3  E.  3,    Caron.  346. 

.  And  thus  far  concerning  arresting  by  a  private  person  upon 
suspicion. 


CHAPTER  XI.  [  85  3 

^OHCSBNINO  ARBJQSTS   OE  APFRBBSXTSION  OF  7XL0NS,  OR  PSR- 
SONS  SUSfXCTED  OV   FStONT  BY  AN  OFFICSR* 

There  are  certain  officers  and  mioistera  of  public  justice,  that 
virtute  officii  are  empowered  by  law  to  arrest  felons,  or  those 
that  are  suspected  of  felony,  and  that  before  conviction,  and  alsq 
before  indictment. 

And  these  are  under  a  greater  protection  of  the  law  in  exe- 
cution of  this  part  of  their  office  upon  these  two  accounts. 

1.  Because  they  are  persons  more  eminently  trusted  by  the 
law,  as  in  many  other  acts  incident  to  their  office,  so  in  this, 

2.  Because  they  are  by  law  punishable^  if  they  neglect  their 
duty  in  it. 

And  therefore  it  is  all  the  reason  that  can  be,  that  they  should 
have  the  greatest  protection  and  encouragement  in  the  due  exe-» 
Qution  of  their  office,  since  their  actings  herein  are  not  arbitrary 
but  necessary  duties,  (not  permissions^)  and  under  severe  pun* 
isbmeuts  in  their  neglect  thereof.[l] 

.  And  hence  it  i%  that  these  officers,  that  are  thus  intrustedt 
may  without  any  other  warrant  but  from  themselves  arrest 


[13]  If  an  innocent  person  be  indicted  of  a  fblony  where  in  tmthno  ftlony  was 
coromHtJed,  and  will  not  suffer  himself  to  be  arrested  by  the  qfieerx^ho  has  a  war« 
rant  for  that  porpoae,  b«  nay  UwiUly  be  killed  by  him,  if  he  cannot  otherwise  be 
taken ;  for  there  is  a  charffe  against  him  upon  reoordy  to  which  at  his  peril  he  is 
bound  to  answer.  I  HawL  eK  28.  ^  12.  For  the  arresting  of  the  body  oft  man 
by  a  private  person,  there  must  be  some  just  cause  or  some  lawftil  and  just  sua- 
sion at  the  least;  and  tbereibre  when  a  man  is  indUied  of  felony,  that  b  a  good 
cause  for  an^f  num  to  arrest  him.  DaUon^  ek.  170.  ^  5.  Where  acting  Qpon  the 
fact  of  an  imdictmeiU  found,  private  persons  cannot  be  truly  said  to  act  upon  their 
own  private  suspicion  or  authority,  and  therefore  they  ought  to  have  equal  protec- 
tion with  the  ordinary  ministers  of  the  law ;  at  any  rate  H  is  a  good  cause  of 
arrest  by  private  persons,  if  it  may  be  made  without  the  death  of  a  ielon :  and  if 
the  fact  of  his  guilt  be  necessary  for  their  complete  justiBcation,  I  conceive  that 
the  bill  of  indictment  found  by  the  grand  jury  would  for  that  purpose  be  prima 
iacie  evidence  of  the  fact  till  the  contrary  was  proved.    1  Bati,  301. 

[1]  CMsIey  v.Dunbar.U  O.^P.SSS;  Crsto<Asr*s  case,  Crs.  JElu.  654 ;  ILr. 
Fm<«  1  iSkll  380  s  9  JU.  JBsym.  1189. 
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felons^  and  those  that  are  probably  suspected  of  felonies ;  and 
if  they  be  assaulted  and  killed  in  the  execution  of  their  office, 
it  is  murder ;  and,  on  the  other  side,  if  persons  that  are  pursued 
by  these  officers  for  felony  or  the  just  suspicion  thereof,  nay 
for  breach  of  the  peace  or  just  suspicion  thereof,  as  night- 
walkers,  persons  unduly  arm^,  shall  not  yield  themselves  to 
these  officers,  but  shall  either  resist  or  fly  before  they  are  appre- 
hended, or  being  apprehended  shall  rescue  themselves  and 
resist  or  fly  so  that  they  cannot  be  otherwise  apprehended,  and 
are  upon  necessity  slain  therein,  because  they  cannot  be  other- 
wise taken,  it  is  no  felony  in  these  officers  or  their 
[  86  3  assistants,  that  upon  inevitable  necessity  kill  them,  tho 
possibly  the  parties  killed  are  innocent,  for  by  their 
resistance  against  the  authority  of  the  king  in  his  officers,  they 
draw  their  own  blood  upon  themselves. 

The  officers  that  I  herein  principally  intend  are,  1.  Justices  of 
the  peace.  2.  Sherifis.  S.  Coroners.  4.  Constables.  5.  Watch- 
men. And  when  I  mention  these  I  also  include  all,  that  come 
in  their  aid  and  assistance ;  for  every  man  in  such  cases  is  bound 
to  be  aiding  and  assisting  these  officers  upon  their  charge  and 
summons,  in  preserving  the  peace  and  apprehending  of  male- 
factors, especially  felons. 

And  if  any  being  thereunto  called  shall  not  give  their  assist- 
ance, they  are  to  be  punished  by  fine  and  imprisonment,  and 
consequently  are  under  the  common  protection  of  the  law 
equally  with  the  officers  themselves. 

And  that  was  the  reason  of  the  statutes  of  7  Jae.  cap.  5  and 
21  Jac,  cap,  12.  that  gave  power  as  well  to  assistants  of  the 
most  usual  peace-officers,  as  to  the  officers  themselves,  to  plead 
the  general  issue,  and  give  the  special  matter  of  their  justifica- 
tion in  evidence,  and  allow  double  costs  to  the  defendant. 

Wheresoever  a  private  person  may  arrest  a  felon  or  person 
suspected,  .there  any  of  these  officers  may  do  it;  but  of  this  suf- 
ficient hath  been  said  before :  I  therefore  come  to  that  power^ 
that  concerns  them  specially  as  officers  in  this  case. 

I.  Justices  of  peace  have  a  double  power  as  in  relation  to 
arrest  of  felons;  one  upon  complaint  of  another  person,  whereof 
hereafter,  cap.  13.    Another  primitive  and  original  in  them- 
selves, whereof  at  present. 

If  a  justice  of  peace  see  a  felody,  or  other  breach  of  the  peace, 
committed  in  his  presence,  he  may  in  his  own  person  apprehend 
the  felon.[2] 


[2]  In  case  t  magistrate  has  ncrtiee  or  a  particular  knowledgre  that  a  peraoD  has 
been  gnilty  of  an  <^eiioe,  yet  it  is  not  a  solfficlent  s^and  for  liim  to  commit  the 
criminal,  but  in  that  oaae  he  is  rather  a  witoeM  than  a  magiatrate  and  ought  te 
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And  80  he  may  by  word  commaDd  any  person  to  apprehend 
him,  and  such  command  is  a  good  warrant  without  writing; 
bat  if  the  felony  or  other  breach  of  the  peace  be  done  in  his 
absence,  then  he  must  issne  his  warrant  in  writing  under  his 
seal  to  apprehend  the  malefactor,  14  ti.  7.  9.  b.  adjudged;  and 
by  FineuXf  if  there  be  any  riot  or  breach  of  the  peace 
like  to  happen  by  a  tumultuous  meeting,  fye.  he  may  (]  87  ] 
command  bis  servants  or  others  to  prevent  it  by  arrest- 
ing the  parties. 

And  note^  that  if  the  justice  of  peace  hath  either  from  himself 
or  by  a  credible  information  from  others  knowledge  of  a  felony 
done,  and  just  cause  of  suspicion  of  any  person,  he  may  himself 
afrest  and  commit  that  person,  14  A  7.  8.  per  Kebk;  and  ac- 
cording, to  it  are  the  express  words  of  the  statute  of  34  E.  3. 
cap,  1.  before  mentiond.  ^ 

11.  Secondly,  As  to  the  sheriffs  it  is  ordaind  by  the  statute  of 
fFesiminsi.  1.  cap.  9.(a)  ^*  That  all  generally  be  ready  and  ap- 
pointed at  the  commandment  and  summons  of  the  sheriff,  and 
at  the  cry  of  the  country  to  sue  and  arrest  felons,  when  any 
need  shall  be,  as  well  within  franchises  as  without,  and  they 
that  will  not  so  do,  and  thereof  be  attaint,  shall  make  grievous 
fine  to  the  king,  and  if  default  be  found  in  the  lord  of  the  fran- 
chise, the  king  shall  take  the  franchise  to  himself,  tec.  And  if 
the  sheriff,  coroner,  or  bailiff,  will  not  attach  or  arrest  such  felons 
tbere,  as  they  may,  or  will  not  do  their  office  for  favour  borne, 
to  such  misdoers,  and  be  attaint,  they  shall  have  a  year's  im- 
prisonment and  after  make  grievous  fine,  if  they  have  Where- 
with, and  if  not  three  years  imprisonment. 
.  By  this  statute  the  sheriff  is  not  only  enabled  but  injoind  to 
arrest  felons,  and  all  persons  are  required  to  be  assisting  to  him 
therein  upon  his  summons;  and  they  are  punishable  by  fine  and 
imprisonmeAt  in  default  thereof. 

And  altho  the  sheriff  in  his  TVir a  had  power  to  take  present- 
ments of  felonies  at  common  law,  yet  this  was  not  intended 
barely  of  issuing  precepts  upon  such  inquisitions,  but  to  a  min- 
isterial taking  of  felons  as  he  was  conservator  of  the  peace,  for 
liis  Turn  was  kept  but  twice  in  the  year,  but  the  occasions  of 
taking  felons  were  frequent 

And  accordingly  it  was  practised,  vide  5  H.  7.  5.  a.  in  fine, 

(a)9C^lfUfj<.j».173. 


make  oath  of  the  fact  before  tome  other  mafristrate,  who  shonld  thereupon  act  the 
offieia]  part  by  granting  a  warrant  to  apprehend  the  offender,  it  beioff  more  fit 
that  the  aocueer  slioiikt  appear  as  a  witooM  than  act  as  a  magistrate.  Fer  Prati 
C.J.  JB.T.  Wftt^a  TFa0oiHl58.JMt.cA.116,id. 
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fhe  dieriff  arrested  one  suspected  of  felony,  and  no  questioh  of 
the  lawfulness  thereof* 

III.  Coroners :  Tho  coroners  had  no'power  of  taking 
[  88  3  inquisitions  of  any  felony  but  the  death  of  a  man,  as 
hath  been  shewn ;  and  tbere6M«  by  the  ex|nres8  pro* 
vision  of  the  statute  of  4  K  I.  De  officio  coronaioris  he  may 
not  only  make  process  but  make  hue  and  cry  after  them,  yet 
hj  the  statt^e  of  fFesiminst  1.  cap.  9.  above*menliond  he  is  a 
conservator  of  the  peace  in  relation  to  all  felonies,  and  can  con^ 
mand  them  to  be  apprehended,  tho  he  can  take  no  inquisitioa 
concerning  any  but  the  death  of  a  man. 

IV.  For  the  office  of  constable  it  is,  of  twofold^extent  I.  Min- 
isterial and  relative  to  the  justices  of  peace,  coroners,  sheriffs, 
4rc.  whose  precepts  he  ought  to  execute,  or  in  defeult  thereof 
he  may  be  indicted  and  fined.  2.  Original  or  primitive,  as  ha 
18  a  conservator  of  the  peace  at  common  law.[3] 


[3]  Taylor  ▼.  Strong,  3  Wendetty  384;  Comm.  v.  Deacon,  8  Ser^.  Sf  RawU,  47; 
Fmif$  T.  TrvXL,  11  Johmton,  486;  Jfoyo  ▼.  Wilmm,  1  N,  Hamp.  5S;U.8.  v.  Bmrif 
1  Peters  a  O.  J{ep0. 393. 

He  caDDot  arreit  for  a  mere  assaolt  unleis  preaent  at  the  time  of  its  commiwioa, 
(unless  a  wound  has  been  given  and  a  feloAj  is  like  to  ensue.)  Coupey  t.  Henley^ 
S  Esp,  540.  Nor  for  an  affray,  Co(^  r.  Nttkereote,  %  C,  Sf  P.  741.  Using  loud 
words  in  the  street  is  not  an  offsnoe  for  which  a  party  should  be  taken  into  cas. 
tody,  tbrdy  ▼.  MMrpky^  1  Eip.  994.  May  take  into  cusiodv  partv  interfering  wjUh 
his  preventing  a  breach  of  the  peace,  htoi  v.  Edwards,  I  C,  if  P.  40.  (but  may 
not  give  a  blow,  i6.)  Or  any  one  joining  in  the  offence.  Lewis  v.  Arnold,  iCSfP. 
854.  Suspicion  that  a  person  has  on  a  former  ocoasion  committed  a  misdemea* 
Qor  is  do  jostificatioD  for  taking  him  into  custody  without  a  warrant.  Ps»  ▼• 
Oauniy  3  tf.  4r  Ad.  789. 

A  constable  may  be  justified  in  removing  a  person  from  a  church  for  disturb- 
ing the  congregation  in  time  of  divine  service,  althodgh  no  part  of  such  service 
was  aotaaliy  going  on  at  the  time,  hat  he  has  no  right  to  detain  snoh  person  in 
eastody  afterwards  for  the  purpose  of  taking  him  before  a  magistrate.  Williams 
▼.  OlenUter,  U  B,  Sf  C.  699.  And  it  seems  that  the  diurch  wardens  have  the  same 
power.  Burmw  v.  Henmm,  10  M.  Sf  T^.  105. 

Any  person  may  arrest  another  for  the  purpose  of  putting  a  stop  to  a  breaeh  of 
the  peace  committed  in  his  presence;  and  there  seems  no  difference  between  tho 

r^wer  of  an  officer  and  that  of  a  private  individual  in  this  respect.  3  Hawk.ch,  13, 
8.  Care  must  be  taken  however  that  what  had  occurred  did  actually  amount  to 
a  breach  of  the  peace.  When  a  man  and  bis  wife  refosed  to  go  out  of  the  shop 
of  a  baker  and  continued  to  abuse  him  in  relation  to  an  alleged  overcharge,  till  a 
crowd  of  100  to  150  persons  collected  round  the  shop  and  obstructed  the  publio 
passage;  it  was  held  that  the  baker  was  justified  in  giving  the  man  and  his  wifo 
into  custody  and  that  their  conduct  amounted  to  a  breach  of  the  peace  and  tres- 
pass would  not  lie.  Cohen  v.  Huikiooon,  9  1£  4r  IV.  477;  Ingle  v.  BeU,  1  M,  Sf  W. 
516.  But  proof  of  annoyance  and  disturbance  by  a  person  present  at  a  meeting, 
such  as  crying  **  hear,  hear"  and  putting  questions  to  a  speaker  and  making  ob- 
servations on  his  statement,  win  not  justify  the  chairman  in  giving  such  person 
into  custody.  Wooding  v.  Oaley,  9  O.  Sf  P.  1.  Nor  is  it  a  sufficient  plea  to  an  ae- 
tion  for  fiilse  imprisonment,  that  the  defendant  was  possessed  of  a  house  and  that 
the  plaintiff  was  there  making  a  great  disturbance  therein  and  refosed  to  depart 
when  requested  and  was  in  a  great  heat  and  fury,  ready  and  desirous  to  make  an 
affray  and  cause  a  breach  aS  the  peace,  whereupon  the  defendant  gave  the  (dain- 
tiff  into  custody.  WueUr  ▼.  Whitings  9  C.  4r  ^«  369;  1  Burn,  907. 


HISTOBIA.  PLACITORUM  CCHION^  88 

■  By  the  original  aad  inherent  pcfwer  in  the  constable  he  roajr 
for  breach  of  the  peace  and  some  misdemeanors,  leas  than  felo* 
By,  imprison  a  person. 

If  a  man  leaves  an  infant  in  the  cold  to  the  intent  to  destroy 
it,  or  charge  the  parish,  the  coostabla  may  take  him  and  put 
bim  in  the  stocks.  AL  34  ^  85  JEliz.  B.  R.  Crake,  n.  1*  Beal 
and  Charier,  p.  2S7. 

So  if  a  constable  be  assaulted  by  t^.  tho  it  be  in  his  own  ease, 
be  may  imprison  the  party  and  casry  him  to  gaol;  but  for  op- 
probrious words,  or  a  general  hindrance  of  him  to  summon  tha 
trained  bands  to  attend  the  lord  mayor  of  London  upon  his 
precept,  he  cannot  justify  the  imprisoning  of  a  person  in  the 
Compier,  T.  SI  Eliz.  Rot,  1521,  Fulww>d  and  Oa9coign;{c) 
but  be  must  bring  him  to  a  justice  of  peace :  nota,  in  the  justifi* 
cation  it  was  also  adjuged,  that  he  assaulted  him:  ideo  gtuere 
of  that  judgment. 

•  And  what  may  be  done  by  a  constable  may  be  done  by  his 
deputy,  for  by  the  law  a  constable  may  make  a  deputy ,[4] 
and  he  is  within  the  statute  of  7  Jac.  cap,  5.  to  plead  the  gene* 
tbA  issue.  M,1S  Jac.  B,  R,  Phelps  and  fVincheombe.(d) 

If  a^.  menace  B,  to  kill  him,  upon  complaint  thereof  to  the 
constable  he  may  arrest  him  and  put  him  into  the 
stocks,  till  he  find  surety  of  the  peace,  44  E.  3.  Barre  [  89  3 
i^OS.  but  that  is  intended,  that  he  may  detain  him  till 
he  can  conveniently  bring  him  to  a  justice  of  peace  and  to  avoid 
the  present  danger,  for  tho  some  of  the  old  books  seem  to  hold, 
that  the  constable  may  take  sureties  of  the  peace  and  detain  a 
person  till  he  gives  him  sureties,  yet  it  cannot  be  by  recog- 
nizance but  by  bond,  and  that  for  an  affray  or  menace  of 
breach  of  the  peace  done  in  his  view.  H.  37  Elix*  B.  R.  Cro&e, 
n.  25,  Sharroek  and  Hanmer.{e) 

If  information  be  given  to  a  constable,  that  a  man  an^d 
woman  are  in  incontinency  together,  he  may  take  the  neigh- 
bours and  arrest  them,  and  commit  them  to  prison  to  find 
sureties  for  their  good  behaviour,  1  H.  1, 6.  a.  there  the  custom 
of  London  indeed  is  pleaded;  but  13  jE£  7.  10.  6.  adjudged, 

(c)  SaM,  p.  97.  (<2)  Moor  p,  845.  (e)  Cro.  ElUs,  p.  BIS, 

[4]  Yet  inasmacli  m  the  office  of  a  constable  is  wholly  minitterial  and  no  way 
Juaieial^  it  seems  that  he  may  appoint  a  deputy  to  execute  a  warrant  directed  to 
him,  when  by  reason  of  sickness,  absence  or  otherwise  he  cannot  do  it  himself. 
For  the  paUic  ^ood  requires  that  there  should  be  always  some  officer  at  hand  to 
ezeeuta  such  warrants,  and  the  too  rigorous  restraint  of  the  service  of  them  to 
the  proper  officer,  could  not  but  sometimes  cause  a  failure  of  justice;  yet  I  do 
not  find  it  settled  that  a  constable  can  make  a  deputy  without  some  such  special 
eanse.  3  HavL  ek,  10,  4  36;  Medhurtt  v.  WoUe,  3  Burr,  1359;  R,  ▼.  Inhaba 
^  Uopo  MMMctt,  CM,  253;  B.  t.  CJarifc*,  1  T.  £.  682. 
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that  it  is  a  good  justification  for  the  coostable  or  any  in  as- 
sistance to'  pleady  that  A.  holds  a  messuage  in  the  same  vill, 
and  she  kept  persons  suspected  of  common  bawdry,  and  the 
plaintiff  suspiciously  resorted  to  that  house  with  women  of  ill 
fame,  and  that  he  arrested  the  plaintiff  to  find  8urf3ties  for  the 
good  behaviour. 

The  constable  may  arrest  suspicious  night-walkers(/}  by 
the  statute  of  5  E.  3.  cap.  14.  and  men  that  ride .  armed  in 
fair  or  markets  or  elsewhece.  Siat.  2  E.  3.  cap*  3.  dt  North-' 
ampfon. 

And  it  appears  by  the  books  before-mentioned,  that  in  cases 

of  arrests  of  .this  or  the  like  nature,  the  constable  may  execute 

bis  office  upon  information  and  request  of  others, 

[I  90  3  ^^^^  suspect  and  charge  the  offenders,  nay  tho  it  be 

but  with  suspicion  thereof  [5]  5  £.  3.  cap.  14.  13  H.  7. 

10. ».  44  E.  3.  Barre  202. 

But  if  there  be  ax\  affray,  the  to  prevent  it,  or  in  the  time  of 
'the  affray  the  constable  may  upon  information  or  complaint 
arrest  the  offender,  yet  it  is  held,  that  if  the  affray  be  past,  and 
no  danger  of  death,  the  constable  cannot  arrest  the  parties 
without  a  warrant  from  a  justice  of  peace.[6]  33  E.  3.  jB. 
Faux  Imprisonmeni  6. 

(/)  But  then  that  lospicioa  mast  not  be  a  mere  caoaeless  inspicion,  bnt  moat 
be  founded  upon  some  probable  reason ;  and  so  it  was  ruled  in  the  case  of  the 
Qneen  and  Tbolcy,  MuL  1709.  for  the  morder  of  Dent^  who  was  kild  in  aiding 
the  constable,  who  had  taken  np  a  woman,  that  was  walking  the  street  npon  siw 
picion,  as  beings  a  woman  of  ill  fame.  O.  J.  HoU  deliverd  the  resolution  of  the 
court,  that  it  was  not  murder,  and  save  this  for  one  reason,  **  That  it  was  not 
lawful  cTen  for  a  le^l  constable  to  take  up  a  woman  upon  a  bare  suspicion  only, 
having  been  guilty  of  no  breach  of  the  peace  nor  any  unlawful  act:  and  as  to 
the  ease  in  13  H.  7. 10.  the  reason  thereof  was,  beoanse  it  was  in  the  view  of  tho 
constable,  who  found  her  misdoing;  that  of  late,  constables  made  a  practice  of 
taking  up  people  enly  for  walking  the  streets,  but  he  knew  not  whence  they  had 
each  an  authority.**    M8.  Rep, 


[5]  It  seems  that  a  constable  is  not  justified  in  apprehending  and  imprisoning 
a  person  on  suspicion  of  having  received  stolen  goiods  on  the  mere  assertioa  M 
one  of  the  principal  felons.    haac9  v.  Brandy  2  Stark,  Rep,  167. 

^  warrant  of  arrest  issued  without  any  previous  oath  or  affirmation,  but  re- 
citing that  it  appeared  to  the  judge  issuing  it,  from  **  common  rumour  and  re- 
pott,**  that  there  was  strong  reason  to  suspect  A,  of  issuing  forged  notes,  is  illegal, 
though  it  states  that  there  was  danger  of  his  departing  from  the  ooonty  before 
witnesses  could  .be  summoned  to  enable  the  judge  to  issue  it  upon  oath.  Coiu 
ner  v.  Com.  3  Birmey,  38. 

[6]  Fox  V.  OautO^  3  B,  Sf  Ad.  798;   Matikew$  v.  Biddmiph^  4  Seeit^  N.  R.  54; 

botoL  N.  &  216,  &  C;  PhUUpe  v.  ThUl,  11  JokMmm,  486;  Kmt  v.  Oey^ 
1  Root,  66. 

**  It  is  clear  that  any  person  present  mav  arrest  the  aflirayer  at  the  moment  of 
the  affray,  and  detain  him  till  bii  passion  has  cooled  and  his  desire  to  break  the 
peace  has  ceased,  and  then  deliver  him  to  ft  peace  officer.    And  if  that  be  so,  what 


IPi 
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Bat  the  law  seems  contrary,  for  tho  in  that  case  he  cannot 
take  surety  of  the  peace  himself,  yet  a  upon  complaint  to  him 
he  may  arrest  the  party  to  bring  him  before  a  justice  to  find 
surety  of  the  peace,  or  for  appearance.  44  E.  3.  Barre  202. 
35  Bliz.  SharrocVa  case.  - 

Now  as  touching  the  constable^s  power  of  arresting  ex  officio 
in  relation  to  felonies[7]  it  may  come  under  these  considera- 
tions, 1.  What  his  power  is  to  arrest  when  a  felony  is  cer- 
tainly committed.  2,  What  his  power  is  to  arrest  in  cases  of 
suspicion  of  felony.  3.  What  his  power  is  in  case  of  danger 
of  felony,  tho  none  be  committed,  as  in  case  of  affrays  or  dan- 
gerous wounding. 

1.  As  to  the  first  of  these,  where  a  felony  is  committed,  it  is 
of  all  hands  agreed,  that  he  may  ex  officio  arrest  and  imprison 
the  feion  till  he  can  conveniently  be  conveyed  to  a  justice  of 
peace  or  the  common  gaol.  * 

And  it  will  be  all  one,  whether  the  felony  were  committed  in 
the  same  vill,  or  in  any  other  vill  or  county,  if  the  felons  be 
within  the  Till  where  he  is  constable. 

And  this  appears  clearly  by  the  books  of  2  H.  7. 15.  &.  7  E.  4. 
20.  a.  and  divers  others,  and  by  the  statute  of  fVestm.  1.  cap.  9. 
5  E,  3.  cap.  14. 

And  in  that  case  it  \b  on  all  bands  agreed. 

1.  That  he  may  break  open  doors  to  take  the  felon,  if  the 
felon  be  in  the  house,  and  his  entry  denied  after  demand  and 
notice  that  he  is  constable.[8] 

• 

feuQn  can  there  be  why  he  m%j  not  arrect  an  affrayer  after  the  aetaal  violenee 
ia  over,  bat  whilst  he  shows  a  disposition  to  renew  it  by  pertutiog  in  remaining 
on  the  spot  where  he  has  committed  it?  Both  cases  fall  within  the  same  prin- 
ciple, which  is,  that  for  the  sake  of  the  preservation  of  the  peace,  any  individual, 
who  sees  it  broken,  may  restrain  the  liberty  of  him  whom  he  sees  breaking  it,  so 
long  as  his  conduct  shows  that  the  public  peace  is  likely  to  be  endangered  by  his 
acts.  In  troth,  whilst  those  are  assembled  together,  who  have  committed  acts  of 
violence  and  the  danger  of  their  renewal  continues,  the  affl'ay  itself  may  be  said 
to  continue,  and  during  the  affray  the  constable  may  not  merely  on  his  own 
▼iew»  bat  on  the  information  and  complaint  of  another,  arrest  the  oflbnder,  and  of 
course  the  person  so  complaining  is  justified  in  giving  the  charge  to  the  con- 
stable.** Per  Pmrke^  B.  in  7^iiio%  v. iSSinpcon,  IC.  M.  Sf  R,ie2;  1  Bum,  907. 
It  is  difficult  to  find  any  instance  wh^  a  constable  hath  any  greater  power 
than  a  private  person  over  a  breach  of  the  peace  oift  of  his  view ;  and  it  seems 
clear  that  he  cannot  justiQr  an  arrest  for  any  such  offence  without  a  warrant 
from  a  justice  of  peace.    2  iknokin$,  81. 

[7}  It  seems  difficult  to  find  any  case  where  a  constable  is  empowered  to 
arrest  a  man  for  a  felony  committed  or  attempted  in  which  a  private  person 
might  not  be  well  justified  in  doing  it;  the  chief  difference  seems  to  be  that  the 
constable  has  the  greater  authority  to  demand  the  assistance  of  others.  2  Haw 
ftMs,80. 

[8]  But  the  breaking  an  outer  door  is  in  general  so  violent,  obnoxious  and 
dangerous  a  proceeding  that  it  should  be  adopted  only  in  extreme  cases  where  an 
imnwdiate  arrest  is  requisite.    1  Bum^  978. 
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2.  That  if  in  such  an  attempt  of  arrest  the  constable  or  any 
-that  come  in  his  assistance  be  kild  after  -competent  notice  that 
he  is  constable,  it  is  marder. 

3.  That  if  the  felon  resist  and  cannot  be  taken, 

[]  91  3  whether  it  be  after  the  arrest  or  before,  the  killing  of 

the  felon,  who  cannot  be  otherwise  taken,  is  no  felony. 

And  the  reason  of  all  this  is^  because  he  is  ex  officio  k  con- 
•servator  of  the  peace,  and  is  not  only  permitted  but  by  law 
injoind  to  take  a  felon,  and  if  he  omits  his  duty  herein,  he  is 
indictable  and  subject  to  a  fine  and  imprisonment 

And  it  is  hot  material,  wh^her  he  saw  the  fetony  oommitted, 
or  hath  it  only  by  complaint  or  information ;  f6r  as  well  in  one 
isase  as  the  other  he  is  bound  to  apprehend  the  felon,  and  make 
search  after  him  within  the  limits  of  his  jurisdiction,  and  to 
raise  hue  and  cty  upon  him ;  and  certainly  what  may  be  done 
'  upon  Aue  and  dhy  raised  upon  a  felon  may  be  done  by  that 
nonstable  who  upon  the  first  complaint  raiseth  it;  and  the 
law  gives  him  protection  in  the  execution  of  bis  office,  and 
will  never  punish  him  in  the  necessary  pursuit  of  what  it  in- 
joins  him. 

And  with  this  all  the  before  cited  books  in  the  precedent 
chapter  do  agree;  fori  have  before  therein  determind,  that  ia 
this  case  a  private  person  may  kill  a  felon,  who  is  really  such, 
if  he  cannot  otherwise  be  taken ;  vide  supra j  p.  77. 

2.  I  come  to  the  second,  namely  what  if  there  be  a  felony 
done,  (suppose  a  robbery  upon  •^.)  and  ^.  suspects  B.  upon 
probable  grounds  to  be  the  felon,  and  acquaints  the  constable 
with  it,[9]  and  desires  his  aid  to  apprehend  him;  in  this  case 

1  say, 

1.  That  the  constable  may  apprehend  B,  upon  this  account, 
tho  the  suspicion  arise  in  w9.  at  first;  and  with  this  agree  the 
statutes  of  3  E.  1.  cap.  9.  and  5  E,  3.  cap.  14.  and  the  books  of 

2  E.  4.  9.  a.  5  Co.  Rep.  91.  6.  Semaiu^s  case,  Dalt.  cap.  109. 
p.  292.  13  E.  4.  9.  a.  accords  2  H.  7. 15.  b.  tho  Brian  be  to  the 
contrary;  but  there  are  to  be  these  circumstances  to  accompany 
it,  1.  A.  the  person  suspecting  ought  to  be  present,  for  the  justi- 
fication is,  that  he  did  aid  2^.  in  taking  the  party  suspected, 
2  H.  7.  15.  b.  He  ought  to  inquire  and  examine  the  circum- 
stances and  causes  of  the  suspicion  of  A.  which  tho  he  cannot 

do  it  upon  oath,  yet  such  an  information  may  carry 

[  92  |]  over  the  suspicion  even  to  the  constable,  whereby  it 

may  become  his  suspicion  as  well  as  the  suspicion  of  «f  • 


[9]  Ledwiih  V.  CaUhpole,  Cold.  291;  Darrit  t.  RuUeU,  S  JIT.  ^  P.  590 ;  Mehd. 
mm  V.  harduiiekj  5  O.  ^  F.  495. 


HISTORIA  PLACrrORUM  CORONJE.  93 

And  if  the  constable  should  not  be  allowd  this  latitude  in 
eacses  of  this  nature,  maoy  fekms  would  escape,  and  the  party 
arrested  hath  no  prejudice  thereby,  for  the  justiee  of  the  peace, 
to  whom  in  such  cases  he  is  properly  to  be  brought,  may  con» 
Oder  the  circumstances,  and  possibly  Id  some  cases  discharge 
or  hail  him,  and  upon  his  trial,  if  innocent,  he  will  be  dis- 
charged. 3.  But  there  must  be  a  felony  in  fact  done,  and  the 
eonstable  must  be  ascertained  of  Ma/,  and  aver  it  in  his  plea, 
and  it  is  issuable.^lO] 

2.  Consequently,  if  die  constable  upon  sueh  an  arrest  or 
attempt  thereof  be  kitd,  it  is  murder  as  well  its  in  the  former 


S.  That  in  snch  case,  if  the  supposed  othnAex  fly  and  take 
iK^use,  and  the  door  will  not  be  opened  upon  demand  ef  the  con<^ 
stable  and  notification  of  his  business,  the  constable  may  break 
open  the  door,tfao  he-have  no  warrant.[ll]  13  E,4.  9.  a.  for  it 
is  a  proceeding  fmr  the  king  by  persons  by  law  authorized,  and 
therefore  there  is  virtually  a  non  omUtaa  in  the  actings  of  their 
authority.  [12] 

And  the  reason  of  the  difference  between  private  persons 
^nesting  upon  suspicion  and  constables  is,  1.  Because  that  in 
the  former  case  it  is  but  a  thing  permitted  to  private  persons 
to  arrest  for  suspicion^  and  they  are  not  punishable  if  they 
omit  it,  and  therefore  they  cannot  break  open  doors ;  but  in 
case  of  a  constable  he  is  punishable  if  he  omits  it  upon  com- 
plaint. 2.  Because  it  would  be  a  great  inconvenience  if  every 
private  man  upon  pietence  of  suspicion  should  break  open 
onuses,  for  they  may  not  be  of  known  value  or  responsible*; 
bat  a  constable  is  an  officer  known  within  the  vill,  and  his 
authority  known,  and  is  presumed  of  sufficiency,  for  ha  is 
ehosen  by  the  ieet,  like  a  bailiff  ^urt^  ^  conus,  who  need  not 
shew  his  warrant(*} 

(»)  VtdePurtl.p.ie\. 

*  <  I  I    ■         III  I  ■ ■    ■ 

[10]  A  constable  having  reasonable  cause  to  suspect  a  person  of  felony  may 
arrest  him  without  warrant,  thoagh  it  after  appears  that  no  felony  was  commit- 
ted. SmniMl  V.  PoyiM,  1  Doug.  35S;  BwkwUk  t.  PAt%,  6  ^.  ^  C.  35 ;  HM9 
V*  BraiuifMmi,  3  Cawtp,  430. 

[11]  A  prirato  persoB  does  so  at  his  peril,  his  justiSoatidn  depends -on  his  fae- 


[12]  Sir  William  RasseU  (I  Russell  on  Crimes  p.  639)  quotes  the  text  here  as 
suUiority  for  a  doctrine,  which  he  considers  that  later  authorities  have  varied 
flom  Ttt.  that  a  eonstable  may  upon  suspicion  without  warrant  break  open  doorM 
to  make  an  arrest.  There  is  a  qualification  in  the  text  whieh  would  seem  knpor- 
taut,  to  wit,  that  it  is  in  pursuit  after  flight ;  **t/  lAe  tuppoaed  offender  fly  and 
take  house,**  ifc,  still  the  subsequent  reasoninj?  of  Lord  Hale  in  the  text  above,  and 
what  he  says  on  the  same  subject  Vol.  I.  p.  583,  look  as  if  he  did  not  consider  this 
qualification  of  the  ease  put  essenti&L  See  2  Hawk,  eh,  14.  §.  7. 
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Again  it  seems  to  me,  that  if  a  person  thus  charged  trUi 

suspicion  of  felony  upon  just  ground^  of  suspicion,  and  where 

a  felony  is  actually  eommiued,  tho  he  be  iBDoceaty 

[  93  3  yet  if  he  resist  the  officer  after  notice  tb»t  be  is  the 

officer^  and  assault  him^  if  the  officer  kill  him,  it  is  no 

murder.  # 

But  it  miay  be  more  questionable,  whether^if  he  fly  and  can* 
not  be  apprehended,  the  officer  may  kill  him,  where  he  is  sus- 
pected and  innocent,  if  he  cannot  be  otherwise  taken,  as  be 
may  a  felon,  as  before  is  shewn,  p.  77.  but  it  seems  he  may, 
and  it  is  no  felony  no  more  than  in  the  former  case,  for  these 
reasons,  1.  Because  the  constable  is  obliged  to  do  his  office  ia 
case  of  a  probable  suspidon,  as  well  as  in  case  of  an  .actuel 
felony.  2.  Because  he  cannot  jud^e,  whether  the  party  be 
guilty  or  not,  till  he  comes  to  his  trial,  which  cannot  be  till  he 
be  appreh^iKled.  3.  Because  the  party*  draws  upon  himself 
this  inconvenience,  and  makes^  himself  suq>ected  by  his  very 
flight  from  the  known  officer. 

And  this  is  the  reason  why,  tho  a  man  be  innocent  of  a  felony 
committed,  yet  if  he  fled  for  it,  and  ihat  be  presented  by  the 
coroner,  or  found  by  the  jury  ihat  acquits  him  of  the  felon^ 
yet  he  forfeits  his  goods,  because  it  was  his  own  fault  that  be 
did  not  siare  Juri,  and  brought  upon  hintoelf  the  just  cause  of 
suspicion,  ana  put  the  country  to  trouble  and  hazard  in  pursuing 
*  him. 

And  yet  it  is  true,  that  if  the  felon  were  not  once  in  the  bands 
of  an  officer  that  had  warrant  to  arrest,  as  if  he  be  in  the  house, 
and  fly  out  at  a  back<door  before  the  officer  seizeth  him,  this  is 
not  an  escape  in  the  officer,  27  Asriz.  9.  But  on  the  other  aide 
it  may  be  said,  that  is  nevertheless  an  escape  in  the  township, 
for  which  they  shall  be  amerced,  tho  the  person  were  never 
actually  taken;  quod  vide  suprOy  cap.  10.  - 

And  therefore  it  is  at  the  peril  of  the  whole  vill,  if  they  take 
not  a.  felon,(*)  and  when  he  is  upon  probable  cause  suspected, 
he  is  presumed  to  be  ^uch,  till  the  contrary  appear  upon  his 
trial. 

.  And  therefore,  as  before  is  said,  a  justice  of  peace  cannot  dis- 
charge a  person  brought  before  him  but  for  suspicion  of  felony, 
in  case  a  felony  were  committed,  but  must  either  bail  or  commit 
him. 

And  upon  the  reason  before  given  it  seems,  that  if  a 
[[  94  3  person  be  charged  to  the  constable  for  felony,  or  sus- 
picion of  felony  in  the  county  of  Jl.  and  the  constable 

(*)  This  hoMs  only  «s  to  felony  toncbinfp  the  death  of  a  man,  bat  not  in  oaae 
of  other  felony,  aa  theft,  ^.  vide  Wfra,  p.  73. 
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charge  /hkn  in  the  king's  name  Ik>  yield  himself^  and  he  either 
before  or  after  the  arrest  pursue  him  into  another  vill,  nay  into 
another  county,  the  constable  hath  the  same  privilege  and  pro- 
tection upon  his  pursuit  and  arrest,  as  if  be  were  taken  in  the 
county  of  *S.  tho  yet  he  roust  bring  him  before  the  justice  of  that 
county  where  he  was  taken;  vide  Crompion  dt  Pacty  p.  172^ 
173.  Dali.  p.  ZAO.{h) 

But  for  this  latter  case  I  take  the  law  to  be  all  one  in  case  of 
a  constable  having  a  warrant  to  arrest  a  lelony  6r  not  having 
one,  but  doing  it  by  his  own  intrinsic  power  vMute  officii^ 
namely,  that  if  he  hath  or  hath  not  a  warrant  from  a  justice  of 
peace  to  arrest  a  felon,  if  the  felon  fly  into  another  county  be- 
fore arrest,  he  is  to  be  brought  before  a  justice  of  that  county, 
or  ta  the  gaol  of  that  county,  where  be  is  arrested;  but  if  he 
were  once  arrested  and  escape,  and  upon  fresh  suit  he  is  taken 
by  the  constable  in  another  county,  yet  he  may  be  brought  back 
to  the  justice,  or  gaol  of  that  county  where  he  was  first  arrest- 
ed ;(*)  for  in  that  case  in  supposition  of  law  he  is  always  in 
custody  bjr  force  and  authority  of  the  first  arrest,  as  well  where 
the  arrest  was  tdriuteofficiiy  as  where  done  by  a  warrant.  F'ide 
2  E.4.  6.  b.  13  je.4.8.  & 

And  thus  far  touching  the  second  case. 

3.  The  third  case  is,  where  a  felony  is  not  yet  committed,  but 
in  danger  to  be  committed. 

UjI.  bath  wounded  B.  so  that  he  is  in  danger  of  death,  and 
•tf.  flies  and  takes  his  house,  and  fehuts  the  doors,  aiul  will  not 
open  them,  the  constable  of  the  vill  where  it  is  done,  or  upon 
hue  and  cry,  may  break  the  doors  of  the  house  to  take  him,  if 
upon  demand  he  will  not  yield  himself  to  the  constable.  7  E.  3. 
.16  bi  Barre  291^. 

And  in  that  case,  if  the  constable  be  ktld,  it  is  murder;  if  he 
kill  •/?.  if  he  cannot  be  otherwise  taken,  it  is  no  felony,  but  ex- 
cusable and  justifiable  by  the  necessity  caused  by  the  obstinacy 
and  default  of  Ji. 

If  there  be  an  affray  in  the  house,  where  the  doors 
are  shut,  whereby  there  is  likely  to  be  manslaughter  or  (]  96  3 
bloodshed  committed,  the  constable  of  the  viU  having 
notice  thereof,  and  demanding  entrance,  if  they  within  refuse 
to  do  it,  but  continue  the  affray,  the  constable  may  break  open 
the  doors  to  keep  the  peace  and  prevent  the  danger. 

Nay  yet  farther,  if  there  foe  disorderly  drinking  or  noise  in 
an  house  at  an  unseasonable  time  of  night,  especially  in  inns, 
taverns,  or  alehouses,  the  constitble  or  his  watch  demanding 
entrance,  and  being  refused,  may  break  open  the  dooirs  to  see 


ih)  Ihw  EdU.f.  53i.  (•)  T%dM  Part  L  jk  58a 
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and  supf>res8  the  disorder;  and  this  is  oonstanliy'  used  in  London 
and  Middlesex. 

I  come  now  in  the  laet  place  to  consider  what  the  constable 
is  to  do  with  his  prisoner  that  he  bath  thus  arrested  for  felonf , 
or  other  causes  above-aientioDed.[13] 

.  In  case  of  a  siidden.  affray  through  passion  or  excess  of  drink^ 
he  may  put  the  persons  iu  the^  stocks,  or  in  a  prison,  if  there  be 
one  in  the  vill,  till  the  heat  of  their  passion  or  intemperance  is 
over,  tho  be  delivers  them  afterwards,  (mt  till  he  can  bring  them 
before  a  jnstiee  of  peace. 

If  an  offense  be  committed,  for  which  the  constable  may  ar* 
rest,  be  may  convey  them  to  the  sherifi^  or  bis  gaoler  of  the 
county;  and  if  it  be  within  a  franchise,  he  may  deliver  them  to 
the  gaol  of  *the  franchise,  and  they  are  bound  to  receive  them 
without  taking  any  fine  for  the  same  by  the  statute  of  4.  E.  9w 
cap,  10.  vide  6  IL  4.  cap.  10.  89  A  8.  cap.  d.  Bui  the  safest 
and  best  way  in  all  cases,  is  to  bring  them  to  a  justice  of  peace, 
and  by  them  the  prisoner  may  be  bailed  or  committed,,  as  the 
case  shall  require;  but  till  they  are  bailed  or  discharged,  or  the 
sheriff  or  gaoler  hath  received  them,  they  are  still  under  the 
charge  of  the  constable  that  took  them.  10  H.  4.  7.  a.  Escape  0. 
Till  the  constable  can  conveniently  convey  the  parties  arrested 
to  a  justice  of  peace,  or  the  common  gaol,  as  when  the  arrest  is 
in  or  near  night,  he  may  detain  iifp  party  in  the  stocks;  or  if 
there  be  no  stocks  in  that  vill,  he  may  bring  them  to  the  stocks 
of  the  nez(  adjacent  vill. 

And  if  the  person  be  of  quality  orsick,  the  constable 

{]  96  ]  may  [keep  him  in  an  house(t)]  for  a  day  and  a  night 

at  ;least,  and  in  some  cases  of  necessity  lor  a  longer 

time,  till  he  can  with  safety  and  conveniency  convey  him  to  a 

.  (t)  Tbew  word«  an  not  io  the  M8.  bat  they  or  others  to  the  like  efibct  ar^ 
inanifeatly  wanted  to  aopply  the  aense. 

■  >■■■■  pii  .  .  ■■■ 

[13]  He  moat  take  the  party  arreeted  before  a  magialrate  to  be  examined  •• 
■con  aa  he  reasonablj.ean.  When  a  oooatable  detaimd  a  party  three  daya  in  order 
that  a  person  whoae  eoods  had  been  stolen  might  hare  an  opportunity  of  eollect* 
mg  his  witneasea  and  bringing  them  to  wore  the  felony,  it  was  held  he  was  not 
insUfiejd  in  sodoing.  Wrighr,  Court,  4B.df  C.  596;  6 1>.  ^-R.  €93,  &  €,  If  the 
prisoner  resist  or  attempt  Io  eseape,  he  may  handevff  him  or  use  other  reaaoQaUe 
or  necessary  means  to  pre?ent  him,  otherwise  not'  Jb, 

When  an  arrest  has  been  made  without  a  warrant  the  constable  may  in  some 
cases  take  the  party's  word  for  his  appelirance  before  a  magistrate;  and  this  ie 
fteqnently  done  where  the  charge  is  for  an  assault  of  a  trifling  nature  and  the  do* 
^dant  is  of  good  repute  and  Uiere  is  no  prdbabtlity  of  his  absconding.  1  Burnt 
279.  See  Hardy  t.  Murn&y,  1  Esp.  995;  Arrowamiih  ▼.  Lemnurier,  9  N,  JR.  911. 
In  general  when  an  affray  takes  place  in  the  presence  of  a  constable  he  may 
either  keep  the  parties  in  custody  till  the  affray  is  o? er  or  he  may  carry  them 
immediately  before  a  magistrate.  ChurtkUl  v.  HoIM^im,  9  Selw.  N.  P.  911. 
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jintice  of  ptoce/or  the  commoii  gaol.    20  E,  4.  6.  b.  82  E.  4. 
35.  b.  DalL  p.  340. 

The  charges  of  sending  nialefiictora  to  gaol  by  the  common 
la w,  is '^  to  be  borne  by  the  vill  where  they  are  apprehended. 
3  B.  3.  Coron.  388.  4  E.  3.  cap.  lO. 

Bnt  now  by  the  statute  of  3»c/ixc.  cap.  10.  the  charge  is  to  be 
borne  by  the  prisoner,  if  be '  hath  wherewith,  the  same  to  be 
kvied  by  warrant  of  the  justices  of  peace;  and  if  he  hath  not 
wherewith,  then  the  charge  lo  be  borne  by  the  parish,  town* 
ship,  or  tithing,  where  the  offender  is  apprehended,  by  a  tax  or 
late  to  be  made,  as  by  the  said  act  \t  prescribed. 

And  what  I  hare  herein  said  touching  the  constable  is  appli- 
cable to  a  tithing-man,  headborongh,  burtholder,  for  their  an* 
tfaority  is  much  the  same. 

Bat  the  constable  of  the  hundred  is  a  distinct  officer,  and  in- 
troduced npon  the  statute  of  Winionj  vide  H.  37  Elit.  B.  R. 
Croke^  n.  85.  Skarroek  and  Hanmer;  yet  he  seems  to  be  a 
conserr^tor  of  the  peace. 

y.  Watchmen:  Watchers  are  of  three  kinds,  1.  That  which 
is  appotnt^l'by  the  statute  oi  fVintonjcap,  4.  which  is  that 
fmm  Jiseenskm-day  until  MichaetmaSy  watches  shall  be  kept 
in  all  towns  from  sun-setting  to  sun-rising  in  boroughs,  ^c,  by 
twelye,  in  other  towns  by  six  or  four,  according  to  the  number 
of  the  inhai>itants:  ^is  watch  is  to  be  set  by  the  constable,  and 
the  neglect  thereof  punishable  by  5  H.  4.  cap.  3.  Their  power 
18  to  arrest  such  as  pass  by  uniil  the  morning,  and  if  no  suspi- 
cion,  they  are  then  to  be  delivered,  and  if  suspicion  be  touching 
them,  they  shall  be  delirered  to  the  sheriff,ri4]  viz.  to  the  com- 
mon gaol,  there  to  remain  until  they  be  in  due  manner 
delivered;  and  if  they  will  not  obey  the  arrest, hue  and  [  97  J 
cry  shall  be  levied  upon  them;  but  this  watch  extends 
only  between  Ascension  day  and  M%ehaelmas.\\5'\ 

8.  But  there  is  another  watch  that  may  be  kept  by  the  con- 
stable ex  officio f  which  may  extend  Xo  other  times,  because 
there  be  other  things  under  his  charge,  as  a  conservator  6f  the 
peace,  as  for  the  purpose  to  raise  or  pursue  hue  and  cry  npon 
robberies  committed  by  Ae  statute  of  fFinton^cap.  1.  to  search 
for  lodgers  in  suburbs  of  cities,  that  are  suspicious  persons, 
which  is.  to  be  dpne  every  week>  or  at  least  once  in  fifteen  days 
by  the  same  statute,  cap.  4.  for  such  as  ride  or  go  armed  by  the 
statute  of  8  E.  3.  dap,  3.  for  night-walkers  and  persons  suspi- 

[14]  A  watchman  faaTin|^  apprebended  a.  party  may  discharge  himself  from 
liabititf  for  an  .escape  by  deli? ering  him  to  a  constable  or  he  may  himself  take 
bim  before  a  mafistrate.   DaU.  eh.  lOi.  E.  t.  BoUU,  2  Burr,  l^ 

[l$]  Watchmen  may  imprison  any  person  who  encourages  pnsoiien  in  their 
snstody  to  resist    Wfats  t.  £rfmiiiitfff,  Fsdbs,  89. 


97 


mSTORIA  PLACrrORlTM  CORONA. 


cioud  either  by  night  or  day  by  the  statute  of  5  E.  3.  cap. 

14.[16] 

And  altho  a  nonstable  is  not.  btfund  to  any  preoise  time  for 
this  kind  of  watch,  nor  punishable,  if  he  oniit  it  barely  for  the 
omission,  if  he  be  ready  upon  occasion  to  do  his  office,  when 
required  in  these  cases,  yet  it  is  in  his  power  to  bold  such 
watches,  as  often  as  he  pleases,  and  it  is  convenient  and  justifi- 
able, and  herein  the  watchmen  are  the  ministers  and  assistants 
of  the  constable,  and  are  under  the  same  protection  with  bim^ 
and  may  act  as  he  doth;  and  regularly  he  ought  to  be  in  comr 
pany  with  them  in  their  walk  and  watch. 

3.  There  is  yet  a  third  kind  of  watch,  which  is  by  authority 
of  the  justices  of  peace,  which  Inay  be  held  at  other  times  than 
the  statute  of  fVintorp  appoints^  and  the  watch  thus  appointed 
hath  the  same  power  as  either  of  the  former;  and  this  seems  to 
be  within  the  power  of  any  one  justice  of  peace  by  the  fitdt 
•disig^avimus  in  his  commission;  vide  Lamb,  Juitic,  Lib.  L 
cap.  20.  p.  186.  Dali.cap,  60.  p.  I42.(k)  and  cap.  109. p:  292.(1) 
but  the  safer  way  and  more  usual  is  by  order  of  the  sessions  of 
the  peace  or  of  the  court  of  king's  bench,  which  hath  the  highest 
ordinairy  authority  in  matters  of  the  peace  and  preservation 
thereof.  . 

Now  a  watchman  hath  a  double  protection  of  the  law,  vii. 
J.  As  an  assistartt  to  the  constable,  when  the  constable  is  pre^ 
sent  or  in  the  watch,  for  so  every  man,  who  is  assisting  to  the 
constable  in  the  execution  of  his  office,  hath  the  same 
[  98  J  same  protection,  that  the  law  gives  the  coiistablcL 
2.  Purely  as  a  watchman  set  by  order  of  law ;  and 
the  law  takes  notice  of  his  authority  sub  -to  nominey  and  there- 
fore killing  of  a  watchmaa  in  execution  of  his  office  is  murder. 
Co.  P.  C*  cap.  7.  p.  52.  9  Cd.  Sep.  66.  a.  Mackally^s  case. 

And  such  a  watchman  may  apprehend  night-walkers  and 
commit  them  to  custody  till  the  morning,  and  also  felons  and 
persons  suspected  of  felony. 

And  thus  far  of  arrests  virtute  qfficiu 


(&)  New  Edit.  cap.  104..j».  352. 


(Z)  New  Edit  cap.  109. /».  536. 


[16]  Lawrence  v.  Hedger^  3  Tbnii^,  14. 
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CHAPTER  XII. 

OF  ABRE8T8   OF  FELOKS   UPON  HUE  Ain>   CBT  BAISEB. 

Hus  and  cty  is  the  old  common  >Iaw  process  after  felons  and 
m^ch  as  have  dangerously  wounded  any  person :  And  this  bath 
received  great  countenance  and  authority  by  several  i^cts  of 
parliament.[l]  '  '         ^ 

By  the  statute  of  W^stm.  1.  tap,  9.(£i.)  it  is  enacted,  <<That 
all  be. ready  and  apparelled  at  the  summons  of  the  sheriff  4*  a 
cry  dt  pays  to  pursue  and  arrest  felons  as  well  within  frah« 
ctuses  as  without;  and  if  they  do  it  not  and  be  thereof  attaint,  li 
Toy  prendta  a  eux  greveininty  they  are  to  be  indicted  and  fined 
fox  tne  neglect." 

-  By  the  statute  of  4  E.l,De  officio  corondtoris  "  Hue  and 
ery  shall  be  leiiied  for  all  murders,  burglaries,  men-slain,  or  in 
peril  to  be  slain,  as  other^-whefe  is  used  in  England,  and  all 
shall  follow  the  hue  and  stepsas  near  as  they  can;  and  he  that 
doth  not,  and  is  convict  thereof^  shall  be  attached  to  be  before 
the  justices  in  eyre.'^ 

By  the  statute  of  Winion,  ttip.  1.  "From  henceforth  every 
country  shall  be  so  well  kept,  that  immediiately  upon  robberies 
and  felonies  committed  fresh  suit  shall  be  made  from  . 
town  to  town,  and  from  country  to  country  i" '  and  [  99  ] 
cap.  4.  "If  any  will  qot  obey* the  Arrest  of  the  town, 
where  night-walkers  pass,  they  shall  le^y  hue  and  cry  upon 
them ;  and  such  as  keep  the  town,  {viz,  the  bailiff  or  cotistabl^,) 
shall  follow  with  hue  and  cry  with  all  the  town  and  the  towns 
nekr;  and  so  hue  and  cry  shall  be  made  from  town  to  town, 
until  they  are  taken  and  deliverd  t6  the  sheriff;  and  Tor  arrest- 
ments of  such  strangers  none  shall  be  punished.''     . 

And  this  is  in  truth  but  the  antient  law ;  thus  it  appears  by 
Braciony  Lib,  III.  cap,  I.  where  he  mentions  a  provision  per 
dominum  regem  4*  ijus  consittumj  (which  must  be  intended 
an  antient  act  of  parliament,)  qudd  qmnes  tian  milites  quitm 
alii  J  qui  sunt  quindecim  annorum  fy  ampli%t9,  jurare  debeni, 
qudd  uilegaioSp  murdraioresy  robbdtores,  fy  burglaiores  'non 
reeeptabuntf  nee  its  consentirentj  nee  torum  reaptaioribua 

(a)  fi  Co,  hutU,  p.  Hi 


{l]'Tboo|^  most  of  sneh  acts  are  now  repealed  by  7  &  8  Qeo,  TV,  ekep,  97. 
pniceefiili^  iCill  be  adopted.    3  Bvm,  841.  eit«.  of  1845. 
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4*9  W  quas  taleB  noverint^  ees  attaehiari  faeient^  tt  Aoc  mee- 
comiti  8c  balUvis  stiis  monstrabunt^  ^  huesium  vel  clamarem 
de  talibua  audiveriniyttaiim  audit o  elamore  sequentur  cum 
familid  ^  hominibua  de  ief^d  sud.{*) 

And  it  is  one  of  the  articles  of  inqairy  in  the  leet  in  the 
statute  de  viau  franei  plegii,  de  hues  levies  ^  nieni  puraueSf 
and  among  the  tapitula  Itineris  de  huesio  kvaio  ^  nan  aeeuio: 
vide  Coke  super  $tat.  ffiuttn.  1.  cap.  9.  2  Inatit.p.  172; 

And  altho  it  is  a  good  course  to  have  a  justice  of  peace  16 
direct  his  warrant  for  raising  hue  and  ery  to  pTevent  causeless 
kuea  and  cries j  yet  it  is  neither  of  absolute  jpecesstty  nor  some^- 
timed  convenient;  for  the  febns  may  estiape  before  the  justice 
can  be  founds  aind  hue  and  cry  was  part  of  the  law  before 
the  statute  of  1  B,  3.  cap.  16.  which  first  instituted  justices  of 
peace. 

And  altho  also  it  is  specially  in^mbent  upon  constables  to 
pursue  hue  and  ery^  when  called  iipbn,  and  they  are  sereraliy 
punished,  if  they  neglect  it,(A)  and  it  prevents  many  incomre- 
niencies,  if  they  be  there; .for  it  gives  a  greater  au- 
[  100  3  thority  to  their  pursuit,  and  enables  the  pqrsuants  in 
his  assistance  to  plead  the  genetel  issue  upon  the 
statutes  of  1  Sf^2\  Joe.  without  being  driven  to  special  plead*- 
ing;  and  therefore  to  prevent  inconveniencies  that  may  happeii 
by  nnrulinessy  it  is  most  adviseable^  that  the  constable  be  called 
to  this  action. 

Yet  upon  a.  robbery  or  other  felony  committed,  hut  and  cr^ 
may  be  raised  by  the  country  in  the  absence  of  the  constable/U 
is  therefore  called  Cry  de  pais. ' 

Neither  is  there  any  inconvenience  considerable  in  it;  for  iif 
hue  and  cry  be  raised  without  c&use,  they  that  raise  it  are 
punishable  by  fine  and  imprisonooent.  2  Co.  InstiL  p.  IISL 

And  accordingly  it  was  agreed  by  the' two  chief  justices  and 
three  other  judges,  upoir  the  trial  of  Packhursij  Jackson^  and 
others,  who  were  all  convicted  of  murder,  and  eitecuted,  for 
killing  two  of  the  countrymen  that  followed  them,  being  h%h- 
way  robbers.  Lent  vacation^  anno  Car,  2,  26. 

In  this  matter  of  hue  arid  ery  these  things  are  considerable, 
viz^  1.  By  whom  it  is  to  be  levied.  2.  How  it  is  to  be  levied* 
3.  In  what  manner  to  be  pursued.  4.  What  may  be  done  by 
thofn  that  pursue  it.  5.  How  punished,  if  ooiitted  or  neglected. 

L  Hue  and  Cry  may  be  raised  as  well  by  an  officer  of  justicCi 

(•)  Vldg  Pari  hp.  83  Sf  Uin fioCit. 

(6)  By  8  Oao.  d.  eeo.  IS.  •*  If  any  eonrtable,  headborougli,  dfe.  within  the  faim. 
dredswherein  any  robbery  ahall  happen,  shall  reftiie  or  neglect  lo  make  Au^And 
Cfy  alter  the  felons  with  the  ntniost  espedUien,  af  sopo  as  he  iMl  reoeiTe  notioo 
thereof,  he  shall,  for  every  sueh  refiisal  or  negloett  Mint  five  pooads,  one  half  ts 
the  king,  and  the  other  half  to  raeh  person  as  shall  sue  for  the  same.*' 
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M  by  the  pveoopt  of  a  jaatica  of  peade  upon  information  of.  a 
felony. 

Or  it  taay  be  raised  by  any  private  person  that  is  robbe<|,  or 
knows  of  ai|y  felony/ 

IL  vTouching  the  manner  of  it:  It  is  diverse  according  to  a 
variety  of  circumstances.  1.  The  party  that  levies  it  ought  to 
come  to  the  constfkble  of  the  viU,  and  give  him  notice  of  a  felony 
committed,  and  give  him  such  reasonable  assurant»  thereof  as 
the  natnre  of  the  case  will  bear.  d.  If  he  Jcnow^  the  name  of 
him  that  did  it,  he  must  tell  the  constable  the  same*  3.  If  he 
Imows  it  no^  bat  ean  describe  him,  he  n^ast  deseribe  his  person, 
or  his  habit,  or  his  horse,  or  such  ctroumstances  that  he  knows, 
which  may  conduce  to  bis  discpv^ry^ .  4.  If  the  thing  be  done. 
in  the  n^ht,  so  that  he  knows  none  ikT  these  circumstanoes,  be' 
most  mention  the.  number  of  the  persons,  or  the  way 
diey  took.  5.  If  none  of  all  these  can  be  disco verd,  as  [  101  J 
where,  a  robbery,  or  burg}ary,or  felony  is  committed 
ia.the  night,  yet  tl|iey  are  to  acquaint  the  constable  with  thefact^ 
and  desire  him  to  search  in  his  town  for  suspected  persons,  and 
to  make  hue  and  cry  after  such  as  may  be  probably  suspected 
as  being  persons  vagrant  in  the  same  night,  for  many  circum- 
atances  may  ex  posi  fatto  be  useful  for  diaeovermg  a  malefac- 
tor,  which  cannot  be  at  first  found.(e) . 

III.  In  what  manner  it  is  to  be  pursued.  1;  The  constable 
ie  to  make  search  in  his  own  vill,  2  £.  4.  8  ^  9.  ,£.  fie  is  to 
raise  all  the  neighbouribg  vills.  next  about,  CrwnpU  de  Paeejf, 
178.  &  3.  It  is  to  be  punued  with  horse  and  foot:  vide  27 
EUz.  cap.  IS.  DalL  cap.  28.  /x  75.(d} jMr  direetion  de  Hydey 
chief  justice. 

IV.  What  may  be  done  in  pursuance  of  a  hue  and  cry  levied^ 
and  therein  I  think  as  folio weth: 

1.  That  in  case  of  hut  &nd  cry  once  raised  and  levied  upon 
suppos^l  of  a  felony  committed,  tho  in  truth  there  w:as  no  felony 
committed,  yet  ttiose  tint  pursue  Atie  and  cry  may  arrest  and 
proceed,  as  if  so  be  a  felony  had  been  really  committed* 


(c)  Bv37  JSUjr.eit|kl3t  To  the  \rtj\nmot  hku  and  cry,  fo  Mtoehamtiio 
hviidred  for  any  robbery  it  u  requifite,  *«  Aat  the  par^  robbed  dis  with  all  coiu 
irenient  opeed,  gi?e  notice  thereof  to  the  inhtbitants  of  aome  town,  Tillage,  or  ham- 
let, near  the  place  where  the  robbery  waa  oommittDd;**.  And  by  8  Oto,  2.  cap,  16. 
it  ia  farther  required,  **  that  the  party  robbed  do.  with  all  convenient  apeed,  give 
•Miee  thereof  to  aome  eooatable,,  headbonngh,  ^r^,  of  aome  town,  Sit,  near  the 


alao  within  twenty  daya  next  after  the  robbery  committed,  eanae  paUie  notice  to 
be  given  tbereef  m  the  loMfan  OeMttt,  therein  likewiae  deaeribing  the  feldn  or 
ftlone.  and  the  time  and  plaoe  of  aoeh  robbery,  together  with  the  gooda  whereof 
he  waa  robbed.**    See  ft  WuaoK  113,  US. 
(d)  JVina  JBdil.  M^  54.  ji.  168. 


IQl         HISTOItlA  PLilCirqRUM ,  CpRON^ 


JLqA  therefoie  lb4t jasUfiesllloD  ojf  an  impH«>ftiBi9iiltb]r  a'  p«r- 
8cm  upon  suspiciobj- and  by  a  parsaoy  e4>eciaJly  a  constable, 
upon  hue  and  cry  Jfivied  do^etztreitaely'  dimr;  for  in  ^be  fopmer, 
there  must  be  a  felotfy  averred  to  bis  done, ai^d  it»  id  issiable^  but 
in  the  latter,  vix.  mpm  hue  and  cry  it  need  inot  be  av^rred^  but 
the  hue  and  cry  lefied  up^n  information  ot  a  felony  is  sufficient, 
tho  perchanice  th^iaformaltion  weite,  false ;  ai^  therefore 
[102]  I  do  not  j^qd  any  averment  of  a^fblonfy  conimitted  in 
case  of  a  justification  of  an  impi^isdi^iiieiit  upoti  hue  and 
a^.[2]  5  H.  7u  5.  a.  21  H.  7.  28.  a.  per  Jtede,  2  E.  4*8^.9. 

And  the  reasons  hereof  ate  these.  1.  B^use  thetcpnstable 
cannot  examine  the  truth  or  falshood  of  the  su^gesti^n  of  him 
that  first  levied  it,  for  he  cannot  administer  ihinai  an  oath,  and  if 
h^  should  forbear  his  purisuit  of  the  hue  ttpd  cry,  tiK  it  be  ex- 
amined by  a  justice  of  pea<^,  the!  felon  raijght  escape,  and  the 
.  piirsuit  would  be  lost  and  frpitlesst  2..  Because  >  the  constable  is 
by  the  i9icts  of  parliament  befoze-qnentidnd  icompellible  to^pur- 
sue  hue  and  cry^  aad  he  is  ppnishable,  aqd  so  are  thbse  ef  the 
vill,  if  they  do  it  not,  as  appears  by  ithe  acts  df  parliament  above«^ 
mentiond.  3.  Because  he  that  first  raiseth  Aue  and  erys  Where 
no  felony  is  committed,  vif.  the  person  that^veth  the  flilse  infor* 
^nation,  is  severely  punlsbahle  by  fine  and  imprisonment,  if  the 
information  be  false.  21  £r.:7.  2a  a.  29  j$.  3;  39.  ai  b, »  Co. 
k       ,    ,         Institp.  173.  i         ' 

iAnd  therefore  if  he  raiae  a  hue  ^nd  ety  U|>on:  a  person  that  is. 
innocent,  yet  they  jthat  pursue  the  Jkue  and  tryynk^y  jhisiify  th0 
upprisonment  of  that  innocent  per^on,,lind  ihe  raiser  |s  punish- 
able; and  by  the  same  reaacm,  if.be  give  notice  of  a  felbpy 
committed,  when  ther^e  was  in  truih  none%  : 

2.  If  hue  and  cry^  raised  against  a  person  certain  lor  felony, 
tho  possibly  he  is  innocent,  yet  tl>e  constables,  and  ithose  thai 
follow  the,^ue  andlrcry,  xsojjf  arneat  and  imprison  hio^  in  the 
common  gaol,  or  e^oxy  him  to  a  justice  of  peace. 

3.  If  the  person  pursued  by  hue  and  cry  be  in  a  fapuse,^aild 
the  doors  are  shut,  and  refii$ed  to  be  opened,  upon  dprnand  of 
the  constable,  and  notification  of  his  business,  he  may  break 
open  the  doors;  and  this  he  inay  ^  in  any'casd  wheijp  he  imay 
arrest,  tho  it  b^  on)y  a  suspicion  of  felony,  for  it  is  fo(  the  king 

.        i     .■  ■  ■  I  I       I  •         t'       I   I  ■    ^     ■  ■  ■     4i  ■     .1  '■       I   >  I  «■ 

'  •  '  .  ■ 

[$2]  By  these  wor^  {d^  ^utr  9t  amtier  Ui  fetotu)  it  h  hol^en  that  there  mn$i 
be  a  felony  dene  or  elie  the  arrettintf  the  party  though  k  be  tipon  hue  and  cTf  is 
•anhLwfnl  beoauee  it  MAt^  a  foiu9a^on ;  "but  if  a  felonj  be  done  tnd  the  bae 
and. cry  u  a^ioet  ooRlat  ia  neitliet  iadictad  nor.  of  ill  iame  nor  mapieioiiB  nor 
tmlcnowii^  yet  the  arreit  bf  him  ia  lawful  thotgh  be  be  not  guilty ;  for  the  hoe  and 
pry  itaelf  is  oaoee  anfBcie^t  whea  tiiere  if  a  ibandatio^  of  a  felon]!!  committed. 
And  he  that  leriet^  hue  aild  ery  Qpon  another  witboot  dinae  ahaU  be  ftttaehed  and 
punished  lor  diat«rbanc&<|f  the  king's  peace.  ^AeiiLl^fL    <.     . 
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and  oommon wealthy  and  tberefore  a  virtual  non  t>nkUta$  is  in 
the  case:,  vide  5  Co.  Rep,  -92.  b.  SemaMacBse,  And ihe  same 
kkw  is  upon  a  dangerous  wound  given,  and  a  hue  and  cry  levied 
Bpcm  the  offender.  7  3.  3.  16.  b.  Bdrre  291. 
^.  And  it  seems  iki  this  casid,  that  if  he  cannot  be  otherwise 
wbiken,  he  may  be  kild,  and  the  necessity  ezcuseth  the  constable: 
tide  Pari  I.  cap.  9.  p.  53.  v    ^ 

4.  Upon  hue  and  cry  levied  against- any  person,  or 
where,  any  htie  and  ery  comes  to  a  constable,  whether  £  103  3 
the  person^  be  certain  or  uiicertain,  the  Constable  may 
aeareh  in  suspected  places  within  his  vitl  for  the'  apprehending 
'of  the  felons.  DaU.  eap.  28.  p.  IS.   Crompi.  de  Paeeyf.  178.  6» 
a  JB.  4.8.  6.. 

*  But  tho  he  may  search  suspected  places  or  houses,  yet  his 
0ntry  must  be  per  osiia  apertUy  for  he  cannot  break  open  doors 
barely  to  search,  unless  the  pe^on  against  whom  the  hue  and 
mry  is  levied,  be  thiere,  and  th^n  it  is  true  he  may  ^  therefpre  in 
Case  of  such  a  search^  the  breaking  open  the  door  is  at  his  peril, 
iriz.  justifiable, if  be  be  there;  not  justifiable,  if  he  be  not  there;, 
but  it  must  be  always  remembered,  that  in  case  of  breaking 
open  a  door^  there  must  be  first  a  noti<^e  given  to  them  within 
of  bis  business^  and  a  demand  of  entrance;  and  a  refusal  before 
doors  can  be  broken^ 

5.  If  the  hue  and  ery  be  not  against  a  person  certain,  but  by 
description  of  his  stature,  person,  clothes,  horse,  4*c*  the  hue  and 
ery  doth  justify  the  constable,  or  other  person  following  ijt,  in 
apprehending  the  person  so  described,  whether  innocent  or 
guilty,  for  that  is  bis  warrant,  it  is  a  kind  of  process,  that  the 
law  allows  (not  usual  in  other.cases^}  viz.  to  arrest  a  person  by 
description. 

6.  But  if  the  hue  and  cry  be  upon  a  robbery,  burglary,  man- 
slaughter, or  other  felony  committed,  but  the  person  that  did 
the  fact  is  neither  known.nor^describible  by  person,  clothes,  or 
the  like,  yet  such  a  hue  and  cr^  is  good,  as  hath  been  wd,  and 
must  be  pursued,  tho,  no  person  certain  be  named  or  described. 

And  therefore  in  this  case  all  that  can  be  done  is  for  those 
tbieit  pursue  the  hue  and  iry,  to  take  such  petSQns^as  they  have 
Krobabie  cause  to  suspect;  as  for  instance,  such  persons  as. are 
leagrants,  that  cannot  give  an  account  where  they>  live,  whence 
tbev  are,  or  st;ich  suspicious  persons,  as  come  latb  into  their  inn 
oar  lodgings,  and  give  no  reasonal/le  account  where  they  had 
been,  and  the  liko:.  vide  2  JS.  4.  8.  6.  . 

And  here  the  justification  of  the  icbprisonmeht  is 
mixed  pairtly  upon  the  hue  and  cry^  and  partly  upon  [  104  ] 
their  own 'suspicion;  and  therefore,  1.  In  respect  that 
it  is  upon  hue  and  cry  there  needs  no  averment  that  the  felony 
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was  done,  yet  it  must  \>e  averred ;  tbat  an  informatioci  was  giT€fOf 
that  the  felony  was  done,  if  the  arrest  be  by  that  constable  that 
first  received  th^  information,  and,  so  raised  the  hue  and  ciy; 
or  if  the  arrest  were  made  by  that  constable^  or  those  vills  tp 
whom. the  hue  and  f!rjf  camie  at  the  second  hand,  it  must  be 
aveirred  that  snch  a  hue  and  ciy  came  to  them  purporting  soqUV 
a  felony  to  be  done;  but,  2.  Also  inasmuch  as  the  Aueand  crjf 
neither  names  nor  describes  the  person  of.  the  felon,  but  only  the 
felony  committed,  and  therefore  the  arrest  of  this  or  that  par- 
ticular person,  and  sq  applied,  is  left  to  the  suspicion  and  discre- 
tion of  the  constable,  or  the  people  of  the  second  or  third  vill^^ 
he  that  arrests  any  person  upon  such  general  hue  and  crj^  muni 
aver  that  he  suspected,  ana  shew  a  reasonable  cause  of  8us#. 
picion* 

But  now  by  the  statute  of  7  Joe.  tap.  5.  the  constable  oi^ 
any  that  come  in  bis  assistance^  even  in  this  case  of  Ana  and 
€fj/f  may  plead  the  general  issue,  and^ive  the  whole  matter  oT 
the  justification  in  evidence  for  the  pursuit  of  hue  and  crUf 
tho  performed  by  others  as  well  as  the  constable,  is  principally 
the  act  of  the  constable  of  the  vill,  and  the  others  are  but  as  bia 
depdties  or  assistants  within  the  precincts  of  their  constable* 
wick.    ,.     ,  •   . 

v.  For  the  last  matter,  how  the  neglect  of  the  pursuit  of  hue 
^and  erjf  is  to  be  punished,  it  bath  bc^n  before  declared  opon 
the  statutes  of  3  E,  1.  cap.  9.  4  E.  i.  and  13  E.  1.  of  fVinionf 
they -cure  to  be  indicted,  fined  and  imprisoned. 


[105]  CHAPTER  XIII. 

•         '  •  •       '    '    '  ' .    ■ 

ABaSSTS  OV  VBLONS  VUlTUtB  PBJBCEPTI>  OE  OV  WAtLRAVTS* 

• 

I  COM!  now  to  consider  of  arrests  oJT  febns  or  persods  su8« 
pected  of  felony  by  warrant  or  precept,  namely  not  of  pre* 
cepts  that  issue  upon  matter  of  record,  as  upon  appeals  or 
indictments,  which  regularly  are  to  be  by  writ,  but  snch  war-< 
ran  16  as  are.  preparatory  to  it,  or  for  conservation  of  the  peace. 
.  And  herein  regularly  all  conrts  and  person^,  that  have  jndi- 
cial  power  by  the  common  law,  or  by  act  of  parhaiment  for  the 
conservation  of  the  peace,  have  power  to  grant  warrants  for 
arresting  of  felons;  but  such  as  are  simply  ministerial  add  have 
no  jurisdiction,  as  conl^tables,  cannot  issue  warrants  for  that  pur<» 
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pote)  bat  fliust  do^tiieur  oi^toe  either  aloae,  or  with  others  calkd 
W  their  assistance. 

The«tourt  of  king's  bench  hath,  not  only  a  power  to  issue 
writs  upon  indictmeuts  or  appeals  before  them,  biit  have  also 
power  by  order  to  oommand  the  sheriff  of  the  county  where 
they  they  sit,  ojr  the  fnarshalof  the  oourt^to  apprehend  felons 
pr  disturbers  of  the  peace, and  bring  them  before. the  bourt; 
and  this  is  waitantable  by  the  custom  of  the  court,- which  is 
part  of  the  law  of  the  land. . 

Yea  I  have  known  by  great  advice,  thlEit  where  there  hath 
been  information  upon  oath  of  a  breach  of  the  peace,  and  a 
design  by  perscms  whose  names  could  not  be  known,  to  com* 
mit  a  riot  or  breach  of  the  peace,  an  order  hath  been  made 
by  the  courtto  the  sheriff  to  bring  before  them  such  persons  as 
BDould  be  probably  supected  to.be  parties  therein,  and  to  bring 
Ihem  into  the  court,  M  23  Car.  2.  in  StarU^s  ease,  for  attempt- 
ing to  take,  away  the  daughter  of  Mrs.  OUbum  w'wjl  maski 
and  vizards. 

See  before  cap,  1.  concerning  the  Jcing's  bench. 

A  conmussion  i»ues  out  of  the  chancery  under  the 
great  seal  to  take  persons  that  Irere  notoriously  famed  £  106  ] 
of  felony  or  trespass,  tho  they  were  not  indictisd,  and 
by  virtue  hereof  the  commissioners  issue  a  precept  to  J3.  to 
takeV.  SL  that  had  dangerously  wounded  another;  this  was 
admitted  a  good  justiGcation  in  the  officer,  tho  the  comoais* 
sion  itself  was  against  law,  24  E.  3.  ^.  B,  Fa/ux  Imprison^ 
meni  9.  Fide  aimiie  42  ^99iz.  5.  ^here  a  commission  issuing 
out  of  ehanccry^  to  take  J*  S.  and  his  goods,  before  he  was 
indicted,  is  ruled  to  be  against  law. 

And  dierefbre  I  Would  never  advise  those  general  proclanm«> 
tidns,  that  have  sometimes  isstied,  to  take  certain  persons  noto- 
riously suspected  of  felony  but  not  indicted^ 

It  is  true,  that  such  a  proclamation  may  be  a  means  to  give 
notice  of  felons,  but  so  it  may  perchance  include  true  men; 
and  therefore  what  by  law  a  constable,  sheriff,  officer,  or  pri- 
vate persons  may  do  in  arresting  of  felons  or  suspected  per- 
sons without  such  a  proclamation  miay  be  justifiable,  but  not 
by  virtue  of  the  proclamation,  neither  can  any  |ustification  be 
made  by  virtue  of  it;  and, therefore  such  proclamations  against 
pe^ns  not  indicted  are  against  law,  and  may  bring  great  in- 
cohveniencies,  I.  By  leading  the  country  into  an  error.  .  2.  By 
the  example  itself,  which  may  be  of  ill  consequence  to  honest 
men,,  as  well  as  of  use  to  apprehend  felons.  *      - 

27  ^Miz.  .35.  A  man  was  indicted  of  felony  before  jus- 
tices of  oyer  and  Jenninerr  It  is  admitted,  that  the  justices 
may  not  only  award  process  of-putlawry  thereupon,  but*  may 
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aldo  issue  a  coininissi<m' (wj^ich  is  no- other  than  a  warrant 
under  their  hands  and  seals)  to  take*  the  party,  and  that  by 
Tirtue  of  such  a  warrant  or  commission  they  may  break  open 
dporsy  but  they  must  shew  their  commissic^i,  i£  demamded. 
,  By  the  comm6n  .law  the  sheriff  of  the  epunty  might  give 
out  a[  warrant  for  the  apprehending  a  felon  before  fncKctment ; 
tod  this  is  farther  confirmed  by  the  statute  of  3  E.  I.  cap.  9, 
0iu  eommahdmentj  fya  les  sumnnons  de  vifcotint  ^  au  crv  de 
pays  must  be  understood  disjunctively,  (or  at  the  cry  of  the 
country)  for  the  sheriff  had  jurisdiction  at  the  common  bw 
to  fake  indiotmeiits  of  6ld  felonies  in  his  Turn;  and 
ri07]  so  he  hath  sitill,  tho  fae  is  not  now  to  make  process 

upoa  them  by  the  srtatute  of  1  K  4.  cap.  2. 
.  The  coroners  have  also  power  to  attach  manslayers  by  their 
Warrants  aftet  itiquisition,  whereby  they  are  found  guilty,  but 
4t>at  seems  not  to  be  ali- their  power;  but  they  may  make  out 
warrants  for  apprehending  those  persons  that  are  not^  or  cannot 
be  presented  before  them,  ae  those  that  were  present  and  not 
guilty;  nay  also  of  burglars  and  robbers^  and  yet  tbey  cannot 
take  an  inquisition  touching  them;  this  appears  evidently  by  the  ^ 
Statutes  of  3  E.  1.  cap.  j9.  and  4rE.  1.  Officium  caronataris. 
And  with  this  agrees  Uiq  common  usage  at  this  day  for  the  co«^ 
itoner^  to  take  manslayers  befbire  their  inquisition  be  taken,  for 
many  times  the  inquest  is  long  in  their  inquiry,  and  the  offender 
ipiay  escape,  if  be  istay  tiRthe  inquisition  deliverd  up; 
i^  But  because  at  this  day  the  greatest  part  of  the  business  of 
this  nature  is  dispatched  by  justiceaof  the  peace,  I  shall  be  more' 
l|irge  -touching  their  warrants,  whereii]L  nevertheless  inuch  of 
what  is  said  thierein  will  be  applicable  to  the  warrants  that  issue 
in  like  cases  by  other  persons.    ■       ' 

And  therein  I  shall  principally  consider  these  particulars^ 
1.  When  apd  in  what  cases  tney  mity  issue  their  warrants  for 
the  apprehending  of  felons.  3.  To  whom.  9*  Hpw  and  in  what 
manner  such  precept  or  warrant  is  to  issue.  4.  What  may  b^ 
done  by  the  oMcer  in  pursuance  ther^eof. 

I.  As  touching  the  nrst^  in*what  cases  justices  of  peace  iti^y 
ihake  warrants  for  the  taking  of  felons  or  persons  suspect  of 
felony.Cg  ^ 

■■  '  '  '  '    '  I  '  '     ■''  ' "      ■  I    ■  1        ■  1    11      II      ■■ 

'  ;  [1]  Magistratefl  seldom. grant  a  warrant  in  tbe  first  instance  in  cases  of  mikde* 
meanor,  unless'  in^ggfraTaied  cases  or  where  there  is  a  Ukelihoodof  the  party  ab- 
Jconding,  if  he  he  apprized  of  the  complaint  hejnr  ihade  against  him  \  in  ordinary 
oases  it  is  most  asual  to  issne  a  nummow  in  the  prst  instuice  and  if  that  be  diso- 
fabyed  then  to  Issne  a  warrant'  See  3  Barnard^  34,  77>  101.  Bat  if  the  sammxms 
has  been  duly  served  abd  the  magistrate  is  satisfied  that  it  was  so,  tl^en  he  may 
proceed  to  hear  and  determine  the  case,  whether  the  accused  appear  before  him 
oh*  not;  and  it  is  not  nsaal  then  to  issue  a  warrant  £•  T*  iSimoton,  1  Bla.  44; 
e  Biim,  35^,  eiftX.  1845. 
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My  lord  Coikeia  bis  jurisdiction  of  courts,  ca/i.  31.  p.  176, 177« 
hath  deliverd  certain  tenets,  which,  if  they  should  hold  to  be 
law,  would  much  abridge  the  power  of  justices  of  peace,  and 
condemn  the  constant  and  usual  practice,  and  give  a  loose  t6 
felons  to  escape  unpunished  in  mo^t  ca8es,(^)  viiz!  Iv  That  ^ 
justice  of  peace  cannot  upon  complaint  issue  a  warrant  to  ap* 
pretend  a  felon  before  indictment,  grounding  himself  upon  the- 
hasty  opinion  .of  Fitzhtrberi  and  Brudnell^  14  ^8.  16.  a. 
who  yet  hold  the  officer  excused,  that  makes  the  arrest 
upon  iha.t  warrant.  2.  That  admit  he  may' arrest,  he  [  108  J 
cannot  break  opeki\a  house  to  take  the  felon  by  virtue 
of  that  warrant.  S.  That  admit  he  may  arrest  by  that  warranfl, 
yet  he  cannot  issue  a  warrant  in  case  only  of  suspicion.  4.  That 
admit  he  may,  yet  no  bodse  ca:ti .  be  broken  by  virtue  of  suob 
^i^arrant 

Touching  the  second  nnd  fourth  matter  I  shall  consider  them, 
when  I  come  to  the  business  x>f  the  officer's  power  in  pursuan<de 
of  a  justice's  warrant;  but  toqching  the  power  bf  issuing  this 
warrant  by  the  justices  of  peaoe>  I  shall  now  consider  it:  And. 
therein  I  say  as  followeth.     -  ' 

L  That  a  justice  of  peace  hath  power  to  issue  a  wanant  to 
apprehend  a  person  accused  of  felony,  tho  not  yet  indicted. 

Thar,  upon  which  the.doubt  must  arise  to  those  that  made  a 
doubt  of  it,  must  certainly  be  the  statutes  of  Magna  Char id^ 
cap.  29.  Nuilua  liber  homo  imprisonetur  4*^.  nm  per  tegftlt 
judicium parium  suorum  vitlper  legem  terrm,  25  E.j3,  cap.  4. 
^  None  shall  be  taken  upon  suggestion  made  to  the  king  or  his 
council,  iinless  it'  be  by  presentment  or  fndtctment,  Src  or  by 
writ  original  at  the  common  law."  28  B*  3.  cap.  3.  *<  No  maft 
shall  be  taken,  or  imprisoned,  or  disinherited,  or- put  to  death 
without  being  brought  to  answer  by  due  process  of  law."  42  E^ 
3.  cap.  3.  <<  Whereas  upon  false  accusations  people  have  beeiif 
brought  before  the  king  and  council,  it  is  enacted,  that  no  mai)L 
shall  be  put  to  answer  without  presentment  before  justices  or 
matter  of  record,  or  by  due  process  and  writ  original  according 
to  the  old  law  of  the  land* 

Npw  all  the  weight  of  the  questii^n  upon  these  statutes  is  tqi 
see  what  the  law  of  the  land  is;  for  if  these  preparatory  arrests 
of  felons  be  not  qgainst  the  law  of  the  lawl,  they  are  not  re-- 
strained by  these  statutes.  Certainly  by  the  law  of  the  land^ 
if  a  felony  were  committed,  or  but  suspected  to  be  committed^ 
a  man  might  be  arrested  by  the  party  that  knows,  or  upon  pro«- 
bable  grounds  suspects  him  to  be  the  felon;  or  by  a  constable 
upon  complaint^  or  upon  hue  and  cry,  and  he  might  be  carried 

(•)  Ft<i«  Fort  I.  jp.  StS  ^  fii|»r«  j».  79. 
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to  prison,  and  there  detained  till  delirerd  1>7dtne  course  of  law; 
and  yet  this  person  so  arrested  not  aU  this  wnHe  indicted:  vide 
9tatuiei  S  E.  1.  cap.  9.  4  E,  3.  cap,  10.  and  5  E.  3.  cap.  14. 
And  all  this  was  in  order  to  preeer^e  t^e  peace  of  the  kingdom, 
and  to  suppress  felons. 

But  this  heidg  not  found'  eflSBctual  endngh,  by  the  statute  of 
1  E.  3.  ^ap.  16.  for  the  better  keeping  and  mafintaining  of  the 
peaoe  codknissions  are  to  issue  for  tlie  same  in  the  several 
counties ;  this  was  their  primitive  institution.  Their  powe^  was 
enlarged  by  the  statute  of  18  E.  3.  cap.  2.  to  hear  and  determine 
felonies  and  trespasses:  and  by  (ihe  statute  of  94  BL  3.  cap.  1. 
their  power  is  farther  e|i|)arged,  and  particularly  their  taking  as 
well  persotis  suspected  as  indicted  of  ftlonies  mentioned  in  that 
act  is  required,  which,  tbo  perchance  it  irefer  only  to  those  that 
have  been  robbers  and  gone  beyond  the  sea  and  since  returned, 
yet  it  is  a  patteirn  for  others. 

Now  by  these  statutes  sufely  as  much  power  is  intended  to 
be  translated  to  the  justices  of  peace  in*  order  to  the  preservation 
thereof,  els  was  in  a  constable  or  private  person,  for  the  justices 
of  the  peace  are  conservators  of  the  ^ace  and  more. 

And  let  a  man  look  upon  all  the  acts  of  parliament,  that  have 
been  down  tathis  day,  be  shall  find  that  the  power  of  justices 
of  peace  to  convene  and  commit  felons  before  indictment  is 
allowed.  4  E.  3.  cap.%.  Sheriffs  shall  not  let  to  mainprise  such 
as  he  indicted  or  taken  by  justices  of  peace,  unleiss  mainperna- 
ble by  law,  1  R.  3.  cap,  3.  and  3  H.l.  cap.  3.  concerning  bail- 
ing of  prisoners  committed  upon  suspicion,  \^2  P.Sr  M.  cap. 
13.  2  ^  3  P.Sr  M.  cap.  10.  by  which  it  s^peaie,  that  justices  of 
peace  may  commit  for  ^lony,  yea  or  for  suspicion  of  felony,^ 
S  Jac.  cap.  10.  5  H.  A*  cap.  10.  so  that  the  imprisonment  befdre 
indictment  is  sUrely  lawful  and  not  within  the/  restraint  of 
Magna  Charia;  And  if  so,  then  purely  their  arrest  is  much 
more  lawful,,  for  it  is  but  to  bring  persons  to  an  examitiatSon  in 
order  to  their  commitment,  bail;  Or  discharge;  and  there  is  no 
greater  record  of  their  ^commitment  than  oftheir  arrests. 

2.  He  may  also  issue  a  warrant  4a  apprehend  a  person  sus- 
pected of  felony,  tho  the  original  suspicion  be  not  in 
[  110  ]  himself,  bat  in  the  party  that  prays  his  warrant;  and 
•  the  reason  is,  because  he  is  a  competent  judge  of  the 
prdbabilities  offered  to  him.  of  such  suspicion. 

And  as  a  constable  may  upon  coipplaint  arrest  a  person  sus- 
.pected  of  felony,  as  appears  by  what  hath  been  said  in  the  fbre- 
going  chapters,(*^'So  a  justice  of  peace  may  do  the  like  by  his 
warrant ;  an4  it  is  also  the  constant  practice  accordingly. 

(•)  FUt cop.  Ukp.B9^vodt^  ILjN 91. .See  tho  JParf  L ji.  610. 
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Beit  thai  I  may.  ny  it  oncd  for  all,  it  is  fit  in  all  cases  of  war- 
jrants  for  arresting  for  felony^  much  more  for  suspicion  of  felony, 
to  examine  upon  oath  the  party  requiring  a  warrant;  as  well 
whether  a  felony  were  doooi  as  also  the  catises  of  his  suspicioBi 
for  he  is  in  this  case  a  competent  jiadge  of  those  circomstances 
that  may  induce  the  granting  of  a  warrant  to  arrest. 
'  And  if  ihere  were  no  other  reason  to  prOve  it  than  this^  it 
were  safficient;  oamety,  that  the  justice  of  peace  may  commit 
him  to  gaol  that  ia  brought  before  him  for  such  suspicion,  or 
bail  him,  as  appears  by  the  Matures  of  1  i?.  S.  cap.  3.  3  Hi  7, 
fiapf  3.  I  4r  ^  ^'4rJ^*  ^op4 10.  and  therefore  ift  Jbrtiori  may 
make  a  warrant  to  con  veiie  or  bring  him  before  him  to  examine 
the  cause  of  the  su8picion.[^] 

^  II.  As  touching  the  second  matter,  to  whom  Iho  warrant  is 
to  be  directed  ? 

Usuedly  the  warrant  or  precept  ia  directed  to  the  nheriSj[S] 
or  bailiff,  or  constable,  or  tithingBian,  and  they  are  bound  to 
execute  it{^4]  and  if'  they  do  not,  they  may  be  indicted  and 
fined  for  their  neglect. 

But  it  may  be  directed  to  any  private  person[5}  or  his  own 
aarvant,  14.1C.S^  16.  €l  Crampt.  de  Pace^  f.  147.  6.  but  he  is 


[3}  It  teeipt  probaUe  that  Hie  praetioe  of  jdsUe^  of  peaoe  in  Tektion  to  tlilf 
Biatt«r  mlio  it  noir  bocome  kw,  And  that  any  jufltiee  of  4he  pe^pe  may  Jnsti^ 
tbe  cTaAtinif  of  ^a  warrant  for  ilie  arrest  of  any  person  npon  strong  groonds  of 
■nspiokn  lor  a  Moor  or  other  rnkdemeanor  before^any  mdictment  bath  been 
fiiotid  against  him.  *  Yet  maamaeh  as  Jeetiees  of  ^peaco  ekim  this  power  rather 
by'  cowuTanoe  than  anv  express  warrant  of  kw,  and  since  the  undne  ezeeiu 
tion  of  it  may  prove  so  bighfy  prejndieial  t<v  the  repiitaUon  as  well  as  the  liberty 
«f  the  party,  a  jostiee  of  peaee  eannot  weU  bo  too  lender  o  hu  ptoeeedingt  of 
thk  kindf  and  seeme  to-be  ponisbahk  not  only  at  the  sett  of  the  king»  but  akv 
of  the  party  grieved  if  be  grant  any  soeh  warrant  gronndksely  and  malipioasly, 
wjUiont  snch  a  probabk  eanse,  as  might  indooe  a  eandid  and  impartial  man  to 
SQspeet  th<B  ptfrty  to  b(B  guilty.  And  einoe  both  Cohe  and  Hkk  seem  to  disap* 
proW  of  flooh  wanants  granted  npo»  sospiciiHK  and  the  old  boohs  seein  gene, 
ndly  to  disallow  all  arresti  fiir  the  snspieion  of  mlony  made  by  any  other  tiersoa 
whatsoeyer,  eioept  the  very  person  who  hath  the  suspieton,  it  k .  certainly  a  sa^ 
way  of  proceeding  for  him  who  hath  the  suspicion  to  make  the  arrest  in  his 
proper  person,  and  to  get  4  warrant  from  the  justice  of  peace  to  the  eonstabk  to 
top  the  peeee.    9lfaieUns,84. 


9 


[3]  If  a  warrant  be  directed  to  the  sheriff  he  may  oonunand  hk  bailiff,  under- 
sheriff  or  other  sworn  and  known  officer  to  serve  it,  i^ithout,  writing  any  precept. 
Bat  if  he  will  ceooimand  another  roan  that  k  no  such  officer  to  serve  it*  b6  most 
give  him  a  written  precept,  otherwise  an  action  of  fklse  imprisonment  will  lie. 
Xnttft-dS;  Zklt.4Al 


[4]  If  a  warrant  appear  on  its  fiice  to  be  iUc|;a],  a  eonstabk  knot,  bound  to 
axeeufte  it.    CMmer  v..  CemmUL  3  Btnii«y,  38.  * 

{5}  SL  T.  XcmbI,  1  Li:  Bmfm»  66;   CmiunUL  -v.  7%§  JKespsr,  1  JeJfcmsgrf, 
<PeaiM.)  183$   AUt§ir  in  Mg^mekimttB  by  statute,  unkse  m  case  of  neeessity* 
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not  bodtid  to  txecnte  it;  biit  if  he  ^zeoote  il^  it  is.  as j^dod  as  if 
be  Wete  an  officer.  ,..•.-  r  • 

If  a  warrant  be  directed  froma  justice  of  pieace  to  ^  constajbl^ 
of /).  to  arcest  a  feloD^  ^c*  he  is  not  bo^andio  go  outof  the  ▼ilt^ 
where  he  is  cOjnstable,  to  execfitethe^waiTaQt;  bist  yet  if  he  do 
^ecute  it  in  another  vill,  it  is  good  enough^  for  be^acts  h^reia 
'  .  Bot  simpl/  as  cfodstable  of  A  but  by  yirtuej»f  the  jua- 
[  111  3  ti<^^'^  warrant ;[6]  and  so  it  was  ruled. in  my  time  ai 

'  the  assiasesjn  Nor/oik  about  1660.  .         :  . 
.  IIL  A^  to  Hie  ihitd  matter,  how  and  in  wbatmanoeF  it  is  to 
be  made  or  issued  ?    Touching  which  Aiese  .tilings  are  regulsprlT 
to  be  .Observed. 

The  party  <hat  demands  it  ought  to  be .  examined  upon  hi^ 
oath  touchipg  the  whole  matter^CT]  whereupon  the  warrant  is 
demanded,  and  that  examination  put  into  writing.  \ 

The  party  ^chargiitg  another  thus  with  ielbny  plight  to^bl^ 
bound  by  reoognizance  to  prosecute  at  the.  next  sessipp^  or 
assizes,  as  the- case  shall  require.[8]  DalL  cap.  117../7,  334. 

The  warrant- ought  to  be  under  the  band  and  -seal  of  the  ju&- 
tlce,[9]  0  Co.JnalU.p.  58.  It  must  have  a  certain  dale,  but 
the  place,  tho  it  must  be'  alleged  ia  pleading,  need  not  be  ejii- 
pressed  in  the  warrant.[l6]  14  H.  9.  16.  a. 


-•^4^ 


m. 


V.  Nwman^  I  Ld.  Aiymo|ui,  736;    CUrk  t.  Iforley,  7  SergU  4f 


A  warrant  direfetod  to  eonttdbUt  geaenXij  cannot. btt  exoeoted  by* a  cwnftelihi 
out  of  hia  own  pretincL  M*  ▼•  Ckafutter^  I  Jjd^  Rdyw$>  5iS;  Vlark  ?•  WVr» 
Uy,  ut  tup* 

Ox  to  some  espaeially  andf  all  generally.  Blateher  f,Kemff,  I  H.BU  p.'154(  M* 
Y.  Wter,  2  Z>.  ^  A.  444 ;  1  A.  ^  <?.  288.    To  ^ r,  conMable*  it  is  well,  if  ez^ 


eated  by  the  contUble  of  the  distript    Paul  y.  y^jUcirkt  6  Binney^  124. 

Now  by  5  Oea,  IV.  cA.  18.  ^  6,  conttablep  may  execute  warrsnU  out  .of  Uiefar 
precinct^  provided  the  place  in  which  puch  warxanta  are  executed  be  witliia  ttts 
jurisdiction  of  thf  juiAice  granting  or -backing  the  same.  -  '.     '  ' 

[7}  S  Amuii^ 37,  77,  IQl;  CaudUy.  SeynukUn  I  O^li  A  IK 454;  T  it.  ^BU 
889,  S.  C,f  BuU  ▼.  Chwnt,  1  Bi  ^  Bi  546; '  ^ote  v.  /.  If.  1  TyUr^  444;  Ces- 
ii«r  ▼.  Cemmaino«i/lA^  3.Btnri<y^38. 

[8]  See  ante  chap,  l,p,S^* 

[91  StaU  ▼.  CurtM,  1  Hamo*  471;  Silv^  r.  Ward,  N,  Co,  JJato  Rept,  548;.  s^ 
IVtWs'  Repawn  1 ;  BuU.  N.P.C.Q^i  1  ChU,  Cr.JUZB.  , 

So  inferred  in  pleading. .  2  Sound,  305,  n.  13,  ^       :     ^ 

No  seal  required  in  Ne^  if  ork  by  statute  2  R.  S.  706,  §  3.  '  _ 

He  need  not  style  himself  ^'Justicfls'*  in  jthe  warrant    6  Mod.  75. 

[10]  It  is  safe  but  perhaps  not  necessary  in  .the  body  of  the  warrant  to  ebofer 
the  place  where  it  was  made,  yet  ii  seems  necessary  to  act  forth  the  countj^,  in 
the  hiargin  at  least  if  it^  be  ng^  set  forth  in  the  body.  2  Hawk.  e.  13,  §23; 
X(i«fr.90;  Z>a/t.4:A.189. 

The  warrant  of  a  judge  extend*  all  orer  England,  vid  is  teet^  England^  that 
of  a  magistrate  i»  tested  of  the  .particular  county  6r  potcipctofer  wbicli  fais  jiirift- 
dictioa  extends.  :4  Black$,  Comma.  291;  Fortetcuoi  143. ,  • ,     . 
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.  Regularif  the'  warcant  eilgfat  to  contain  the  -cause  specially, 
and  should  not  be  generaHy  /o  answer  such  matters  ns  shall 
beoMeeted  against  Yika,  because  it  cannot  appear,  whether  it 
be  within  the  jurisdiction  of  the  justice  of  peace,  neither  can  it 
appear  whether  the  party  be  bailable  or  not.  2  Co.  InstiL 
p.  5i^  591.  .  ;     , 

And  therefore  upon  such  a  general  warrant  returned  upon  an 
habeas  carpiiSy  it  is  in  the  pleasure  of  the  court  of  king's  bench 
to  bail  or  discharge  hipa;  and  accordingly  for  this  reason,  JP.2S 
Car.  B.  R.  in  Brown! s  case,  he  was  discharged. 

Sut  yet  I  hold  such  a  warrant  is  not  therefore  void,  but  \ide 
facto  the  ms^tter  be  within  the  jurisdiction  of  the  justice,  and  so 
averred,  such  a  general  warrant  is  a  good  justification  especially 
in  case  of  felony^  stnd  antiently  it  w:as  generally  heldsgehgene^ 
ral  warrants  were  good  in  cases  of  treason  or  felony,(*)  tho  yx 
warrants  of  the  peace  and  good  l)ehaviour  the  cause  must  be 
shewn,  that  the  p&rty  ihay  come  provided  with  his'^ sureties; 
and  accordingly  €;t£fe  RastaPs  Entriesy  tit.  •Attachment  1.  Datt, 
cap.Allyp.  329.{b)  Crompt.  ds  Pacs^f.  148.  a.  T.  37  EUz/C. 
B.  Broughton  and  Muishoe;{c)  and  accordingly  ruled 
by  my  lord  Coke  himself  contrary  to  his  opinion  in  his  [113]] 
comment  upon  Magna  ChdrtOy  T.  7  Jac  Cr  B.  the 
case  of  the  mayor  of  Canterbury:  tntle  supra,  l^art  I.  cap.  54. 
•jt>.  W9.  J?reacAof  prison.[ll] 

(>)  Crampt.  S33.  h.  I  Sii.TS.  DaU»  p>  574.  And  $ir  WiUiam  Wyn4ha$H'$  ease, 
7nfi.  S  Oeo.  I.  B.  R.  Vide  tamen  ttus  case  of  Kendal  and  Rowe,  StaU  Tr.  VoL  IV. 
p.  861,  SeS.  5  Mod.  Rep,  p.  80, 83.  85. 

{b)  New  EdiL  p.  5:t4u    .  •  {e)  Moore,  p,  iOB. 


[11}  As  to  the  warrant  fdttin;  forth  the  eatae  of  arrest  DaUon  taya,  "*  If  it  be 
for  the  peace  .or  good  behavioulr  or  the  like  when  sureti^  are  to  be  foand  or  re- 
quired, then  the  warrant  ought  to  contain  the  spieeial  cause  and  matter  whereupon 
it  is  granted,  to  the  intent.that  the  party  upon  whom.it  ia  lenred.may  provide  hie 
sureties  ready  and  take  them  with'  him  to  the  justice  of  peace  to  oe  bound  Tor 
him ;  but  if  the  warrant  be  for  treason,  murtber  or  ftlony  or  other  oipital  offence 
or  ibr  great  conspiracies,  rebellious  asserohliet  or  the  like,  it  needs  not  <Jontain 
any  special  cause,  but  there  the  Warrant  of  the  justice  of  peace  nuty  be  to  bring 
the  party  before  him  to  make  answer  to  such  things  or  matters  generally  as  shall 
be  objected  against  him  on  the  king's  msjesty's  behalf:  and  this  is  now  theicom-. 
mon  usage  by  the  report  of  Mr.'  Crompton**'  Didton,  chap,  169,  and  cases  by  him 
eited;  wad  ^  Hatok.  chap,  13,  $eet„fi5. 

BvLi  Lombard  says,  **£very  warrant  made  by  a  justice  of  the  peace  ouffht  to 
eomprehend  the  special  matter  upon  which  it  proceedeth;  even  as  all  the  sing's 
writs  do  bear  their  proper  cause  in  their  mouth  with  them:  and  as  for  the  form 
that  is  commonly  used,  to  ailewer  euch  iking$  ae  $hdU  be  objected,  and  such  like, 
they  were  not  fetched  out  of  the  old  learned  precedents,  but  lately  brought  in  by 
such  M  either  knew  net  or  cared  not  what  they  writ"  In  the  case  of  Candle 
T.  Seymour,  1  GaU  if  D,  889;  &  C,  1'  Ad,  3f  &,  {JS.  S.)  889.  a  warrant  in  the 
VOL.  II.- 
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A  JHsHce  of  pe>c6  taiay  mikke/his  warraitl  to  apprehend  a 
person  suspected  by  name  upon. a  complaint  made  (6  iiiin;  but 
where  ufkop  a:  complaint  to  a  justice  of-  h  robbery  he  made  a 
warrant  to.  apprehend  ail  persons  suspected,  and  bring  them 
before  htm,  this  was  ruled  a  void  warranty  P,  24  Car.  1.  in  the^ 
case  of  justice  SwalloweyWfid.vrms  not  a  sufficient  justification  ia 
&lse  imprisdnmeflt.[12} 

A  justice  of  peace  may  make  a  warrant  as  well  in  east^  of - 
felony  as  of  the  peace,  to  bring ^he  party  before  Himself,  and 
then  the  officer  ought  to  bring  the.  party  before  him,  that 
made  the  wanrantt  5  Co.  Rep*  59i  b,  Foster^ e  case;  or  he  may 
oiake,  the  warrant  to  bring  him  be/ore  any  of  his  majesty^ s 
justice  pfthepeace^  ox  ^before  ftitnse^fy  or.any/of  his  majesiy's 
Justices  of  tke  peaee^  and  then -it  is  in  the  election  of  the  officer 
to  bring  him  before  which  jiistice  of  the  county  he  pleases ;  and 
it  ia  not  it>  the  election  of  the  party  to  go  before  whom  he 
pleases;  adjudged  5  Co.  Rep.  59.  b.  Foster's  case  against  this 
qpimoxxoi^FineuxiV  H.l.%\\  a.  ; 
V  And  in  some  "cases  he  may  make  hiS'  Warrant  to  bring  him  to 
the  i^Qssions  of  the  peace,  tbo  it  is  better  to  bring  him  before 
himself  or  some  justice,  that  th€r  party  may  be:  in  the  n^ean  time 
baiied;.if  there  be  cause,  to  appear  at  the  sessions  of  the  ^eaca 
or  gaol-delivery,  as  the  cause  shall  require.     '        \ 

A  Warrant  of  the  peace  may  be  tor> bring  the  party  complaitied  • 
of  to  the  justice,  to  the  intent  to  fiad  sureties  for  his  appearance 
at4he  sessions,  Src.  and  in  the  mean  time  to  keep  the  peace^  or 
the.  warrant  may  be  si  recusaverity  tlien  to  bring  him  to  the 
common  gaol  ibidem  moraturus,  quousque  grdlis  hoc  fycerit^ 
and  yei  the  constable  or  officer  may  bring  him  in  that  case  be- 
fore the  justice;  and  if  he  refuse  there  to  give  sureties,  he  may 
by  virtue  of  the  first  warrant  bring  him  to  gaol>and  ciommit 
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abo'^e  geaeral  form  ^  to  anawer  such  things  af  ahaU  be  objiBeted  against  you  oa 
tbe  oath  of  M.  W.**  was  held  baa.  . 

In  New  York  it  is  provided  by  statute  2  A.  &  706L^.  3,  that  the  warrant  shall 
recite  the  accusation  made  by  the  complaiat    See  BorWr's  Crim.  Treetr  457.; 
ConMTJr.  TkeCommonweaUh^Z  Binn.Z%. 


[12]  See  LambarA^  87;  Candied.  Seymovft'  I  OnU  ^  D.  889;  JMbnsy  t.  Leach^ 
3  Burr.  1766 ;  ex  parte  Niehett  8  Jur.  107. ;        . 

For  it  is  the  doty  of  the  magistrate  and  ooght  not  to  be  I^ ft  to  the  officer  to 
jadge  of  the  ground  of  suspicion;  and  a  warrant  to  apprehend  all  persons,  guiltf 
of  a  crime  therein  speoilied,  is  no  legal  warrant,  for  the  point  upon  which  its, 
authority  rests,  is  a  fact  to  be  decided  on  .a  subsequent  trial;,  namely,  whetner  the 
person  appreliended  thereupon  be  re^ly  guilty  or  not.  It  is  therefore  in  fact  no 
warrant  at  all;  for  it  will  not  justify  the  officer  who  acts  under  it:  whereas  a 
warrant  properly  penned,  (even  though  the  magistrate  who  issues  it  should  exceed 
bis  jurisdiction)  will  by  etat.  24.  Geo^  II.  chap.  44,'  at  all  events  indemnify  the 
officer  who  ejtecotea  t^ijo  same  ministerially.    ABtaeki,  29  L  ' 
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witfaoiit  any  farther  varrant  or  miitimus,  8  Co.  JRep.  59.  b. 

The  warrant  of  a  jnstice  before  indictment  may  be 
in  the  king's  name  with  the  Teste  of  the  justice,  or  it  [  IIS^ 
niaybe  in  the  name  of  the  justice  of  peace  himself ;[ 1 3] 
the  latter  most  usual;  bi!it  process  after  indictment  issued  from 
a  sessions  of  the  peace  .is  always  In  th^  king^s  name.  Dali. 
Jusiicfy  p.  404.  S4lj  S48.  but  whether  g^raily  a  justice 
of  peace  ont  of  sessions  can  iasue  a  warrant  t^iipprehend  per- 
sons offending  against  a  penal  law,  tho  within  their  cognizance^ 
and  so  to  biiid  them  over  to  the  sessions,  or  in  default  thereof 
<o  commit  them,  and  this  before  indictment,  seems  doubtful  :[14] 
Hde  Lamb.  188,  189.  Z>a/^  cap.  117.  p.  831.  These  thipgs 
aeem  to  make  against  it.  i.  Because  «ome  acts  of  parliamefit 
do  particularly  and  ezpresly  authorize  them  to  it,  which  they 
would  not  have  done,  if  it  had  been  otherwise  lawful ' '  2.  Be- 
cause in  most  cases  of  this  nature,  tho  the  paifty  were  indicted, 
or  an  information  preferred,  yet  the  capias  ^as  not  the  first 
pmcess  btit  a  venire  'facias  and  distringasj  and  in  cases  of  in- 
formation no  process  of  outlawry  at  all,  8  H.  6.  9.  b.  until  thov 
statute  of  21  Jac.  cap,  4.  gave  process  of  outlawry  in  action^ 
popular,  as  in  actions  of  trespass  vi  8f  afrnis. 

In  case  of  a  complaint  and  oath  of  goods  stolen^  and  that  he 
*  suspects  the  goods  are  in  such  a  house,  and  she  ws*^  the  cause  of 
his  suspicion,  the  justice  of  peace^maygrant  h,  warrantee  search 
in  those  suspected  places  mentioned  in  his  warrant,  and  to  attach 
the  goods  and  the  party  in  whose  custody  they  are'found,  and 
bring  (hem  before  him  or  some  justice  of  peace  to  give  an  ac- 
6ouni  how  he  came  by  them,  and. farther  to  abide  such  order  as 
to  law  shall' appertain:  vide  'Dalt.p.  863»[15] 

And  this  is  warrantable  by  law^  and  without  it  felons  could 
not  in  many  ca^es  be  discovered,  and  is  the  constant  practice 
at  ttiis  day,  notwithstanding  the  opinion  of  my  lord  Coke  in  his 
jurisdiction  of  courts,/).  176. 

But  in  thai  case  it  is  convenient,  1.  To  e:]^pre88  that  the 
searches  be  made  in  the  day-time.    2.  That  the  party  suspect- 

- . »-^ ^  '_ ' 
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[13]  ZMdUMon  T.>l2i»f«r»,  19  JdbiMm  S79. 

'  [14]  It  aeema  that  aniiently  no  ona  justice  of  peace  coald  legally  make  oat  a 
warraqt  for  an  offence  ugainat  a  penal  atatuie,  or  other  mlBderoeanor,  cogniaable 
only  by  a  aesaions  of  two  or  more  juaticea;  '^fBi:  that  one  aingle  juatice  of  peace 
hath  DO  jnriadiction  of  aach  offisnc^.  and  remilarly  only  thoae  who  have  juriadie- 
tioQ  over  a  cauae  can  award  proceaa  coocerffiig  it  Y^t  the  long,  constant,  unU 
veraal  and  unceotroUed  practice  of  juaticea  of  peace  aeema  to  have  altered  the  law 
SB  tliia  particular,  and  to  have  given  them  an  auth^i^ity  in  relation  to  such  arreati 
sot  now  to  be  diapated.    S  Bawk.  84 

[U]  Fute  fott,  dbp.  18. 


\ 
\ 
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■  • 

iflg  be  pre^iit  to  give  the  officer  infonnatibn  of  his  'goods. 
3.  There  cad  be  no  breaking  open  »f  doots  to  make,  the^arch, 
bi\t  he  mu'8t  enter  per  asUa  apertay  or  upon  tbe  ToitiTita'ry 
opeDirig  of  the  door  t^y  the  house-keeper  or  his  seiSr'ants; 
and  the  reason  is,  because  the  bate  having  of  stolen  goods  in 
bis  house  d6th  hot  necessarily  naake  a  man  either  a  felon  or 
accessary./  4.  But  because  the  having  of  stolen  goods 'in  his 
Qiistody  is  prw^  facie  an  evidence  of  a  felpi!iy.  and  a  good 
cause  of  susj^QOy  it  is  a  lawful  claus6  in  the  *warrknt  to 
attach  the  party,  in  whose  custody  they  are  ibdnd,  toi  cbme 
before  the  justice*  5>^The  goods  being  found  bu^ht  hot  to-be 
delivered  to  the  party  complaining,  but- to  remain  in  the.con- 
^  ^table's  band,  till^  either  by  a  writ  of  destitution  upon  the  con* 
viction  of  the  felony,  or  by  due  order  of  the  court  they  be 
delivered,  , 

But  th0  general  warrant  to  search  all  places,  whereof  the 
party  and  officer  have  suspicioo,iho  it  be  u$uaVy^t  it  is  ^not  so 
safe  upod  the  reason  of  justice  Swallow*^  case  before  cited ;  and 
yet  see  precedents  of  such  general  warrants>Z>tf/A.  p.  358,  354; 

The  wjEirrant  of  a  justice  of  peace  ought  regularly  td  men- 
tion the  name  of  the  party  to  be  attached,  and  must  not  be;  left 
in  generals  or  with  blanks  to  be  filled  up  by  the  party  after* 
wards.[l$]  Dalti  cap.  111.  p.  329.  If  there  be  a  riot  or  breach 
of  the  peiBLce  in'  the  presence  of  one  or  more  ju^i(^s,  the^  may  ; 
arrest  4,be  rioters  themselves,  or  command  any  officers' or  lothers'- 
by  word  of  mouth  without  warrant  to  arrest  thdm,  ani  they 

^  i      «• 

[16]  See';  jRtt«fcU«mCriffiM,.620.  .     ; 

A  warrant  to  apprehend '^^ — •  jlood  (omitting  the  Qhriatian  njime)  of  p.  in  the 
parish  of  F.  by  whatsoever  name  be  mi^  be  caUed  or  known,  the  son  of  Samuel 
Hood  to  answer,  Stc,^  was  held' defective  as  omitting  the  Chr)sti|n  name^  assign* 
ing.no  reascjD  for  the  omission  nor  giyiog  any  distinguishing  pkrUcalM,  of  Uie 
individual ;  and  the  conviction  of  the  prisoner  because  he  had  resisted  Was  held 
wrong.  jR.>y.  flood,  I  R,  Sf  31  C.  C,  R.  181.  WelU^  v.  Jaekoon^  9  Minf.  453. 
But  if  name!  unknown,  Hills,  FoZ.1.  577.  I     • 

It  is  of  the  es^nce  Of  aVarrant  that  it  shonld  be  w^  frattied.that  this  officer 
should  know  whom  he  is  to  take  and  that  the  party  upon  wh<sn  it  is  sxecnied 
shonld  know  whether  he  is  bound  to  submit  to  (he  arrbst  1  KufstU,  pl9.  A 
warrant  c6nUining  a  wrong  name  is  no  justification^  although  the  person  firrested 
is  the  person  for  whom  the  warrant  was  meant  ■  Haye  r.  Butih,  I  JMir  4r  ^*  '^'7^*  * 
The  object  of  the  warrant  in  efiminal  as  in  eivil  process!  is  to  identify  UJo  party 
intended  to  be  arrested.    See  3  Wtndetl^ZS^i  9  t{,319;  ZMnn.  458.      -     \ 

The  fonrtk  article  of  tbe  ajnendments  to  the  Cons<i(tttion  of  tke  VnUe^  8tate$ 
provides  ^iTie  right  of  the  people  to  be  secure  in  Iheiv  persons,  houses,  pap^rai 
and  effects  against  unreasonable  searches  and  seizures  shall  i^ot  ))e  violatied;  and 
no  warrantB!'s{)all  issue  but  upon  prc^abfe  caase  supported  by<  oath  or  aimrmation 
and  particulirly  describing  the  place  to  be  searched  and  the  persons  or  things  to 
be  seized.*'  ;  "   .      ,        .^ 

There  is  provision  lo  the  ikme  cffeciin  the  Bills  of  Rights  of  ^ost.  of  0ie  State 
Constittttiong. 
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by  Tirtae  thereof  flagrante' crimine  arrest  theim  in  the 
absence  of  the  justice  by  the  true  meaning  of  the  statute  of 
34  E.  3.  cap.  1.  and  1 3  £f.  4.  cap.  7.  quod  vide  adjudged  14  H.  7. 
9  4-  la. 

And  therefore  if  a  riot  be  committed  and  dispersed  by  the. 
coming  of  the  justice  of  peace,  and  they  be  suspected  p^robably 
to  meet  again  or  threaten  to  do  so^thio  the  constables  mjiy  ex 
officio  suppress  the  riot,  and  raise  the.  power  of  the  vill  to  ^o 
it;  yet  I  think  it  clear,  that  a  justice  of  pfeace  may  deliver  a 
speqial  warrant  in  the  hands  of  any  person  to  arrest  th^  rioters, 
if  they  re-assemble,  tho  there  be  no  particular  persons  ^ 
niimea  in  the  warrant,  because  it  may  be  impossible  [  115  ] 
to  be  (cnbwn  what  their  names  are,  and. yet  the  pekce 
is  necessary,  to  be  kept^  as  wc^l  as  the  .breach  of  it  to  b^ 
punished)  and  the  justice  cannot  always  personally  watch 
their  reassembling,  but  must  trust  others  to  do  it;  and  this  is  , 
admitted  of  all  hands  in  the  book  of  14  £f.  7.  9.  and  the  pnly 
doubt  :is,  whether  it  may  be  done  by  word,  which  yet  is  ad- 
judgfed  there  good.  , 

And.  thus  far  for  warrants.  ^ 
.    IV.  The  fourth  thing  is  the  manner  and  order  of  their  exe- 
cution.[17]     ,  /  . 

If  a  warrant  or  precept  to  arrest  a  felon  come  to  an  officer 
ct  other,  if  the  felon  be  .arrested  and  after  arrest  escape  into 
another  county,  yet  he  may  be  pursued  and  taken  upon  fresh 
pursuit,  and  brought  before  the  justice  of  the  county  where 
the  warrant  issued,  for  the  law  adjudgeth  him  always  in  the 
officer^s  custody  by  virtue  of  the  first  arrest;  but  if  he  escapes 
before  arrest  into  another  county,  if  it  be  a  warrant  barely  for 
a  misdemeanor,  it  seems  the  officer  cannot  pursue  him  into 
an6ther  county,  because  .out  of  the  jurisdiction  of  the  justice 
that  granted  the  warrant;  but  in  case  of  felony^affrsty,  or  dan- 
gerpus  wonnditig^  the  officer  may  pursue  him,  and  raise  hue 
and  cry  upon  him. into  any  eounty',  but  if  he  takes  him  in  a 
foreigd  county,  he  is  to  brings  him  to  the  goal  or  justice  of 

[17]  The  dtreetions  of  tlie  nirarrant  most  l>e  stricily  olMenredi  Brke  v.  Me$' 
•tnger;^  B.  if  P.  l&L  BeU  r.  Oaklmf,  9  M.  ^  &  36U 

A  warrtknt  direeied  td  several  may  beexecoted  hf  any  one  of  tliero ;  I  Eatt 
P.  C.-SSOl  l>ut  if  directed  ta  two  or  more  jointly  only,  it  seema  till  muft  ^execute  it. 
Bo^  r,  Durand,  2  TaunU  161;  Cq.  LiU.  1816;  Dalton^ek.  169. 

Tbe  varrant  h  not  retarnable  at  any  particalar  time;  bnt  contiriuea  in  force 
until  il  is  fully  executed  and  obeyed  though  it  wore  seven  years,  (irovided  the 
nagistrite  so  long  lives.  Per  La,  Kenyam  DiekinMon  ▼.  Broion,  Peake*$  N,  P. 
344.  1  J^  219,  &'0.  See  R.  r,  WiUiam$,R.  ^  M.  C,  C.  R.  387.'  It  may  be 
executed  «t  any  time  while  it  is  inforce.  1  ^Ea$t  A  C.  324;  Lawrence  v.  Ife<%es, 
3  TamU,  14.  A  person  inay  be  twice  apprehended  under  the  same  warrant,  if  its 
fupose*  hav9  not  been  effected.   Psois**  Bap.  344;  catUta^  DaU.  444. 
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that  conntjTy  where  he  is  Utken,  for  he  .doth  not  take  hhn 
parely  by  the  warrant  of  the  justice,  bnt  by  the  authority  that, 
the  law* gives  hiED^  and  the  justice *s  warrant  is  a  sufficient 
cause  of  suspicion  -  and  pursuit.  '2  E.  4.  6.  6»  Bali.  cap.  118« 
p.S40.7jE.S:l^.b,l}K4.4.b.  .  - 

Tho  a  person^^tb^t  hath  .a  warrant  to  arrest  for  felony  or 
other  misdemeanor,  may  jcall  others  to  his  assistam^,  yet  he 
capn<it  make,  a  warrant'  to  another  as  his  deputy  to  eke- 
cute  it,  or  cofnmand  another  to  execute  it  in.  his  absence.[16j 
8Jff.  4.l<a.      . 

But  it  is  held>  that  if  tjie  warrant  be  directed  to ;  the  ji^eriff, 
he  may  make-  a  warrant  to  his  bailiff  tO;  ex^ute  it,  and  may 
command  by  word  his  under-sheriff  to  execute  it  without  any 
other  warrant,  8  £.4: 14.  a.  Daii.  eap^  117.  p.  332. 

If  a .  warrajit  issue. from  a^jusrice  of  peace  to  a  pri« 
[  116  3  vate  person,  to  arrest  for  felony  or  any  other  matter), 
he  is  isot  boqnd.to.sbew  his  warrant,  unless  it  be  de« 
manded)  and  then  he  must  shew  it.[I9]*  . 

But  if  it  be  directed  td  a^nowu-  officer,  as  to  the  sheriff,  who 
iis  a  known  ^officer  in  the  county,  or  to  a  constable,  who.  b  a^ 
known  officer  in  the  vill,  he  is' not  bound  to  shew  his  warrant; 
tho-  demanded,  nd  more  than  a  bailiff  ^'urti^  4*  conta/  it  ia 
enough  for  him  to  say  I  arrest  you/or /ehny^  &c;  in  the  kihg^a 
name.  SE.4.  14.  a.  14  £1.7.^.1^21  H.  7.  23.  d.  9  Co.  Mep.  69. 
JMackally^s  Cdi9iQ.{^)  r:  . 

(*)  ThiB  vrfts  tn  arrest  in  a  ciffl  aetion,  and  the  warrant  there  meant  was  no| 
Ae  writ  or 'warrani  lor  arresting'  the  txirtj,  bat  the  genera]  warrant  o0n8t|tQtiiQ|f 
him  bailif,  and  of  jOiii  are  the  oaeee  in  the  year-hoQks  here  ciM  to  he  ondeMood; 
tho  it  .may  kerotherwiee  in  cafe  of  ielonj^  hecauae  in  eneh  caae  a  private  persoa 
may  arrest  a  fhlon  witlieut  any  warrant  at  all.    v%d€  Pari  hp,  458.  tn  nelit. 


•<•* 


t 

* 


[IB]  It  is  not  neecseary  that  the  baiMffidionld  be  aeti^alW  In  «gbt»  but  he  most 
be  so  near  as  to  he  near  at  hand  and  acting  in  the  arrest,  rtr  Jktami^  J.  BLaUh  ▼» 
^tlktr^  Cowp,  63,       •        ; .     '       .    ' 

A  warrant  must  bd  e^ecated  by  the  party  i^med  in  it  or  iby  some  one  assisting 
such  party  and  in  his  presence  eitber  actual  or  oenstrvetiY^.    1  Xtisesli,  615. 

A  constable  -having  a  warrant  to  apprehend  the  prisoner,  gave  it  t9  his  son^ 
who  went  in  pursuit  of  the  prisoner  in  company  with  hia  brother,  the  father  stajred 
behind ; .  the  brothers  fonnd  the  prisoner  lying  nnder  a  iiedge,  anii  when  ihey 
came  up,  he  had  a  knife  in  his  hand,  rnnning.it  into  the  gronnd;  begot  up  from 
the  ground  to  run  away,  one  of  them  laid  hold  of  him,  and  he  slabbed  him  with 
the  Enifb;  the  father  waa  in  sight,  about  a  quarter  of  a  mile  6ff.  Parke,  B^  beld» 
the  arrest. was  iUegal,  as  the  father  was  too  far  off* to  be  assisting  in  -it.  'R..r» 
PaUenee;  7  C.  ^  P.  775.    Sed  iR.  v.  Whalky,  7  C.  ^  P.  245.  , 

[191  A  person  sworn  and  commonly  known  ttnd  acting  Within  hU  own  precinet 
need  not  show  his  warrant,  but  lie  ought  to  acquaint  the  "party  with  the  sjabetancn 
of  it  2  Hawk,  e.  13.  (  28;  Ar^uUd  v.  SteevtB,  10.  Wtndell,  &74;  SU^e  t.  Curtis, 
1  Hdyw.  471.    8ee  Commtk.  ▼.  Field,  13  Mom.  321. 

An  officer  gives  sufficient  notice  what  he  is,"  when  he  says  to  the  party  ^I  arw 
rest  y btt  in  the  king's  name,'*  Set.    And  in  sodi  oaaa,.  the  parly  al  hia  peril  oqgfat 
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*  But  it  isreasonabte  «Qd  also  safe- for  the  officer  to  acquaint 
him  what  he  attacheth  or  arresteth  faim.ibr,  for  it  is  ci  great 
secttrity  to  the  officer  thi^t^  arrests  him,  and  jost  for  the  party 
arrested  to  Jcn^w  the  cause  for  what  it  is»       .  ,      <-• 

A  warrant  of  a  justice  of  peace  to  arrest  for  felony  may  be 
esceeuted  in  «  franchise,  within  ,tbe  county,  for  it  is  the  king's 
^soit,  in  which  a  non  amiUas  is  vii^toaliy  included;      • 


( - 
1 


Where  by  virtue  of  a  warrant  from  ajustioe  of  peace,  the 
house  may  be  broken  to  apprehend  »  £^ion  or  other  malefactor^ 
there ure  these  diversities.  ^  ^     ■ 

Upon  a  -viTBrrrant,  to  search  fbs  stolen  ^pods  the  dooris  cannot 
be  broken  open;  for  tho  it  be  for  tbe  kingi  yet  the  law  enables 
not  the  breakii^g  of  houses  in  aU<»ses  for  the  king:  (Wx?e  sta- 
tute 12  Car.'  2,  cap.  19.  a  special  act  to  enable^  the  search  and 
breaking  open,  of  an  house  in  case  of  goods  uncustomed)  and 
therefore  the  entry  to.  search  by  such  a  warrant  must  be  per 
asiia  apetta.  '  " 

So  upon  an  jfxcbmmpnieato  eapiendo,^6  it  .be  the  king's 
toit,  yet  do^rs  cannot  be  broken  to  take  him.  N,  42  Eliz.  C« 
JB,  Creke.fu  17.  Sttuih  and  SmUA.{k}        . 
•  If  a  Justice  of-  peace  issues  a  warrant  to.  apprehend  a  felon, 
who  is  ill  his  own  house,  and  after  notice  of  the  war- 
rant aiid  request  \o  open  the  door  it  id  refused  or  £;117[I 
neglected  to  be  done,  the  officer  may  break  open  the 
door  to  take  him,[20]  and  tbe  same  law  is^^if  it  be  btit  for  sus- 
picion of  felony. .   13  £.  4.  9.  a.  5  Co.  Sep.  91.  &  SemaWs 

And  so.  much  more  may  he  break  open  the  house  of  another 
person  to  take  him,  for  so  the>  sheriff  miay  do  upon  a  civil  pro- 
cess. 5  Co.  Rep.  93.. a.-  Sefnain's  case.  But  then  he  must  at 
bis  peril  see  thiai  the  felon  be  there,  for  if  the  felon  be  not  there, 
he  is  a  trespasser  to  the  stranger  whose  bou^  it  is^  but.  in  both 
ca^es  the  officer  must  first  notify  his  busine^  that  he  comes 
aboi^,  and  demand  admission.  Ibidefru 

But  in  case'of  warrants  to  search  for  stolen  goods  I  think  tbe 
doors  of  any  person  cannot  be  broken  up. . 

(*)  Cro.  JBw.  741.  (+)  Port  I.  f  .  582. 

<  '  ^ 

to  obey  biQi,tiiba|[h~  he  knows  him  not  to  he  an  officer,  and  if  he  ha*  no  lawAil 
warrant  the  party  grieved  may  have  hit  action  of  falne  imprisonment.  IkdU  444* 
«ee  HqU  w.  Roche,  ^  T.  K  188;  Hodgu  t.  Mark9^  Cro.  Joe.  485;  FwUr,  310; 

1  Ru-eU^  634;  1  Eaet,  P.  C.  315. 

pJO]  Bot  only  npoo  strongr  necessity  and  after  notice.  CvLrtW  case,  Fo9itr^  135; 

2  l§duk.  db.  14.  M;  Lannoek  v.  Brown^  2  B.  ^r  ^^'  ^93*  ^  B^rdeU  v.  J6- 
tetfl,  14  £k«t,  1^3;  SMe  v.  SmUh,  1 N.  Hamp.  346;  Bell  v.  Clap,  10  Jo&iiMii^263; 
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.  If  a  warrant  of  tk^  peace  issue  from  a  jvi8.tiee  of  peace,. the 
o^cer  or  minister  of  snch  wanrapt  maf  break  open  a  doofr  ia 
case  of  refusal  to  open  after  demand  and  notioe  <rf  bis  business: 
ruled  by  Popham  and  Cltrk^Jqc^balt,  cap.JS.  pi  204,  2Q5. 
\  Np^  toucliing  the  killing^  of  a  n^n  justidarise  nalentiSf 
where  there  is  a  lawful  warrant  against  him,  much  bath  beea 
said  before;,  where  I  consi4ered  the  constable's  power  ;(^)  some- 
what I  shall  say  here. 

It  is  necessary  in  this  case  to  consider  the  difference  between 
an  attest  upon  a  warrant  for  felonyi  and.  an  arrest  for  a  simple 
misdemeanor. 

And  also  a  differencie  if  the  officer  kills  hin^  incase  of  a  fiiglit, 
or  pf  a  resistance  and  an  attempt  of  a  reseue  after  arrest. . 

If  th^re  be  a  warrant  against  «J..for.a  trespass  or  breach  of  the 
peace^t  and  «/2.  flies  and  will  not  yield  ,to  the  arr6sty:or  -b^ing 
taken  makes  liis  escape^  the  minister  kills  him>  this  is  niurder. 

But  if  A.  either  upon  the  attempt  to  arrest,  of  after  the  arrest 
assault  the  minister,. that  hath  the  warrant  to  arrest  him,  to  the 
intent  to  make  his  escape  from  him, -and  the  ministe,r  .standing 
upon  liis  euard  kills  him,  this  is  no  felony^  for  being 
[118  ]  by  law  authorized  to  arrest  him,  he  is  not  bound,  to  go 
back  to, the  ,wall, as  in  common  cases  of  ai^  de/endendo, . 
for  the  law  is  his  protection..  And  therefore  as  on  the  one  side 
if  t/^.. kills  him,  it  is  murder,  so  on. the  other  side  if  upon  xhis 
assault  by  jS.  the  minister  kills  him,  it  is  no  felony  ;^  the  neces- 
i;ity  excusethhiip,  if  he  eannot  Qtherwise  save  himself  and  per- 
form his  duty.  ,   .    ,  .      \ 

And  herein  it  agrees.  w;th  the  cominon  case  of  a  abieriff's  bai- 
liff in  the  execution  of  his  warrant*   Co.  P.  Cr  cap,  8,  p,  56. 

But  where  a  warrant  issuetb  against  a  felon,  a)id  either 
before  arrest  or  after  he  flies  and  defends  himself  with  stones, 
as  the  book  of  S  E.  3.  Coron.  $90..  or  with  his  bow .  and 
arrows,  as  the  record  is  of  M.2^E,  3.  RoL  111.  coram  rege 
Mborjjn)  so  that  the  .officer  must  p^ive  oyer  his  pursuit,  or 
otherwise  cannot  take  him  yithout  killing  him,  if  he  kills  him, 

(»)  Supra,  p,  91  4r  77.  Part  I.  p.  489.  " 

(m)  This  waa  the  oate  of  Htnry  Veacy,  who  Ind  been  indicted  before  th« 
sheriff  in  J\trno  tuo  anno  R,  R,nmto  of  diven  felonies,  whereupon  the.  sheriff 
mandavit  cotfimitsumem  tvain  Hearieo  de  Clydertwe  S^  oUia.  ad  f^piendum  prm^ 
dictum  H.  Vescy  ^T  foive  ducendufH  uique  eastrum  d»  Ebor'.  VeBcy  would  not 
submit  to  an  arrest,  but  fled,  ^  inUr  fug^ndwn  shot  with  bis  bow  and  arrows 
at  his  pur«aer8,but  in  the  end  was  kild  hj  Clfderawt,  ClyfUrdw^  was  after- 
wards indicted,  **qQ6d  felotiiod  interfecit  prsdictom  H>.  Fescy,  sed  qnia  com^ 
pertam  est,  qa6d  prsd ictus  H.  de  Cluderawe  prBdiotnoi  if,  Vescy  indictatum  de^ 
diversis  feloniis  fu^ram  faciendo,  ut  felonem  domini  re^is,  virtute  commissionis' 
sue  preldietSB  anno  R.  none  interfecit  and  non  felonicd;  consideratum  est,  qc^od 
ld»m  H,  de  Clyd&aw  etii  indfi  qjai^u^** 
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^  ■ 

ic  is  1^0  feloD^;  and  the  same  law-  is  for  6  oonstabtQ^  tbat  doth 
it  viriuie  officii^  or  upon  a  piN^t  of  hue  and  ay.  . 

And  the  same  law  it  is^  if  in  truth  he  were  no  felon,  but  yet 
a  warrant  is  against  him  as  suspect  of  fejonjr,  and  he  having 
notice  thereof  flies  and  resists,  for  the  bfScet  or  minister  ougi^ 
to  pursue  his  warrant,  or  othej^wise  he  is  punishable;  apd  the 
party  by  his  iSight  and  resistance  is  accessary  to  his  own 
death.  ^         - 

But  then  there  must,  be  these  cautions.  1.  He  must  be  a 
lawful  officer,  or  there  must  >be  a  hue  and  erj/f,  or  there  must 
be  a  lawful  warrant  2.  That  the  party  ought  to  have  notice 
of  the  reason  of  the  pursuit,  namely  because  a  warrant  is 
against  him,  for  ;his  flight  must  be  upon  notice  to  him  of  the 
inteneto  arrest  him  for  felony.  2  E.  4.  9.  a.  And  3. 
It  miist  be  a  case  of  necessity,  and  that  not  sucn  a  [119] 
necessity  as  in  the  former  cas^e,  where  an  immediate 
assault  is  made  upon  the  minister  just  at  his  coming  to  arfest, 
or  lo  rescue  himself  from  him;  but  this  is  the  necessity,  tnz. 
tbat  he  cannot  otherwise  be  taken,  and  the  reason  is,  because 
it  is  for  the  ptiblic  good*,  and  they  are  punishable,  if  they 
neglect  in  any  manner  what  they  ought  to  do,  ntoiely.  the 
tntnister  by  fine  and  imprisonment,  and  the  township  by  an 
amercement  *' 

But  tho  a  private  person  may  arrest  a  felon,  and  if  he  flies 
so  as  he -cannot  be  taken  without  he  be  kiid,  it  is  ezcusabje  in, 
this  case  for  the  necessity,  23  Assiz.  55;  per  Thorpe  yet  it  is  at 
his  peril,  that  the  party  be  a  felon,  for  if  he  be  innocent  of 
the  felony,  the  ^killing,  at  least  before  the  arrest,  seems  at 
least  manslaughter  for  the  reason  above,  given,  for  an  inno* 
cent  person  is  not  boi^nd  to  take  notice  of  a  private  person^s 
8uspicion.(*) 

If  a  justice  of  peace  have,  jurisdiction  in  the  case,  (as  he 
bath  in  all  felonie^  and  breaches  of  the  peace;  yea  tho  it  be 
high-treason,  so  far  forth  a^  it  is  a  breach  of  the  peace)  tho  he 
eirs  in  granting  of  his  warrant,  it  ^eems  tha^  the  officer  that 
executes  it  is  excusable.   14  B,  8. 16.  a,  per  curiam. . 

Yet  in  some  cases,  as  touching  rates  for  the  i)oor,  tho  he- 
hath  jurisdiction  in  the  matter  by  tne  statute  of  43  ,Eliz. 
cap.  a.  the  ofiic^r  is  punishable  for  executing  the  warrant, 
where  none  ought  to  issue,  because  it  is  a  circumscribed  par* 
ticular  jurisdiction  given  him  by  act  of  parliament,  which  he 
ought  strictly  to  pur3ue.^T.  10  Qar.  B.  R.  2  Sol.  Mr.  560. 
Nichols  tsxdL  Walker.        •  .. 

When  the  officer  or  minister  hath  made  his  arrest,  he  is 
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£)rthtirhh  to' bring  the  part^  to  the  gaol,  or  to  the  Jintioe,  ac- 
cording to  the  import  of  the  warrant 

^  But  if  the  time  be  unseasonable  as  in  or  near  the  night, 
wfaereb]^  he  cannot  attend  the  justice,  or  if  there  be  danger  of^ 
a  present  rescike,  or  if  the  party  be  sick  and  not  able-at  present 
id  be  brotight,  he  may,  as  the  case  shatl  require,  secure  him  ia 
the  stocks,  or  in  case  the- quality  of  the  person  or  the 
[^120  ]  indisposition  so  require,  slecLire  hina  in  a  house. till  the 
next  day,  or  such  time  as  it  may  be  reasonable  to 
bring  hiro-t^l}  2 -B.  4.  94*  lo.(t) . 

When  he  hath  brought. him  to  the  justice,  yet  he  is  in  litw 
BtUlin  his  cdstody,  till  either  the  justice  discharge  or  bail  him, 
or  till  he  be  actually  comnnitted  to  the  gaol  by  warrant  of-  the 
justice.     IQj^ff.  4.  7.  a.     Escape  5.  ^        \ 

And' thus  far  oonceming  arrests  by  watitnt  or  preoept. 


iCHAPTER  XIV. 

OONCERNmO  THE  idWICB  OV  A  ^STtCB,  WHEIT  A  ^  PBRSOir 
CHARGED  OR  SUSPECTED  OV  A  FELONT  IS  BRbUGHT  BEFORE. 
HIM. 

.  N       .  ,  -  ,.  .  . 

Wheic  a  party  thuai  arrested  for  felony  is  brought  to  the  justice 
of  peace,  he  must  either  discbarge,  or  commit,  or  bail  'him.[l] 

But  preparatory  to  these  act)9  ther^  are  some  things,  that  ave 
required  of  him  before  he  do  either. 

(f)  FmI«  mipnh  jk  95, 96. 

■  ■   ■  .  ■  i>     ,    ■      ..  ■  ..,,■, 

[31]  Tiie  pttrty  trrettod  shodd  not  he  ti^atod  with  lianhnem  beyond  wbct  ii 
necettary  for  his  uSk  custody;  And  tfaerofbre  it  hai  been*  hold. that  •  oonstablo 
has  DO  riftht  to  handcatT-  a  prisoner,  whom  he  has  apprehended  oq  sospici'on  of 
felony,  unless  he  have  attempted  to  escape  or  it  be  necessary  to  prevent  nio^  from 
escaping^    Wright  y,  C&ur€,  A  B.  if  C.  596;  S,C.eD.SfJti  62S.  *^ 

.  [1]  The  United  SutM  Judiovary  Act,  Sk$9, 1.  Chtm,  20, 1769,  ^prorides  in  sect. 
39,  That  for  any  crime  or  offence  against  the  United  States  the  offender  may  by 
any  justice  or  judge  of  the  United  StAtes  or  any  justiei^  of  the  peace  or  other  miu 
gistrate  of  any  <^  the  United  Stales  where  he  may  be  'fi>und^  agreeably  to  the 
usual  mode  of  process  against  offenders  in  soeh  State  and  at  the  expense  of  Uie 
United  States,  l;«  iirrested  and  imprisonedoir  bailed  as  the  case  ma^  be  for  trial 
before  such  court  of  the  United  States  as  bs  this.&pt  har  cogtiizanoe  of  the 
offence-^and  copies  of  the  process  sha.0  be  mnrned  as  speedily  as  iQay  be  into 
the  clerk's  office  of  such  cottrt  together  with  the  meoghizances  of  the  witnesses 
for  their-  appearance  to  testify  in  the  case,  which  recognizances  the  magistrate- 
before  whom  the  ezaminaUoo.  shall  be,  may.  require  en  pain  ^imprisonment.' 
And  if  such  commitment  of  (he  offender  or  th&  witnenet  shall  be  ti>  a  dis^'icl 
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1.  By  the  jBtamte  of  1  ^  %  P.^  M.  cap,'  13.  and  9i  ^  3  P.  4* 
reap.'  1D.[2}  he>  ia  to  take  the  informations  upon  oath  of 
the  prosecutor  and  witnessed 3]  and  put  them  into  writing ;  and 
beia  likewise  to  take  the  exaniinatioD  of  the  person  accused/ 

but  this  is  to  be  without  oath  and  put  into  writkig.{4] 

•  ■    ' 

\  t  1  .  • 

'  -  .      •  "  '  ■ 

othei^  than  l!iat  in  which  the  offence  ii  to  be  tried,  it  ahi^i  be  the  ^iity  of  jthe 
judge  of  that  district  where  the-delirfqiient  ia  imprisoned,  seasonably  to  issue  an4 
of  the  knazshal  of  the  same  distriot  to  exeeate  a  warfant  for  the  ren^oval  of  the 
offender^  and  the  witnesses  or  either  of  them-  ae  th*  ciue  may  be  to  the  district  ia 
which  the  trial  is  to  be  fiad.,  .       ; 

[3]  The9S  two  ftotutes  of  Philips  and.  Mary  are  lepealed  by  T  G«o..IV.  ek  64« 
which  enadts  *t  that  two  jaslloes  of  the  peace,  before  they  shall  admit  to  bail  and 
the  justice  or  justices,  before  he. or  they  shall  commit  to  prison  any  perton  arrested 
ImftUnuf  or  on  9u$picum  of /e2ony,  shall  take  the  extuninaiion  of  such  persbn  and 
the  ioformatioa  upon  oath  otthose  who  shall  ^now  iJbfi  facta  and  oircumstanees 
of  .the  case  and  shall  pot  the  same,  of  so  much  thereof  as  .shall  be  material  into 
writing-;'  and  every  such  justice  ihall  havjp,  authority  to  bind  by  recognisance  all 
•m;h  persons  as  know  or  declare  any>  thing  materlar  touching  myi^  zv^h  ftlony  or 
■nspieion  of  felony  to  appear  at  the  next  ooitrt  of  Oyer  and  Termiuer  or  OaoI-deQ^ 
verv  or  superior  Criminal  Cour^  of  a  coohty  palatine  or  Great  Sessiont  or  Sessioin 
of  toe  Peacei  at  which  the  trial  thereof  is- intended  to  be,  then  and  there  to  prose- 
cote  or  gWe  evidence  agalpst  the  accord;  and  such  justices  and  justice  respec- 
tively, s&ll  adbscribe  all  such  examinations,  informations,  bailments  and  recognU 
xtfnces,  and  deliver  or  cause  the  same  to  be  delivered  to' the  proper  officer  cf  thfe 
court  in  which  the  trial  is  to  he,  before  or  at  the  openinj[  of  the  court**  And  by 
^ct  3. 'the  same  provisions* are  made  with  regai*d.toper^oni  taken  on  a  charge  of 
wtUdenua^or  or  tusfieion  tkeretf, 

[3]  Befiire  committing  a  jpnm<S]/a«ie'eaie  must  be  made  out*  by  vi4toeeses  enti« 
tied  to  a  reasonable  degree  of  eredii  Cox  v.  Weti^B,  1  B.  if  C  43^-^D ;  %  D, 
Sc  R.  86,  5.  C;  R.  v.  Kiddy,  4  D,  je  it  734;  1  Leaeh^  SOS-^09 ;  Morgan  v. 
jHughet^  3  7*.  jR.  925—331 ;  €x  parte  Byrford^  3  Cranei,  448;  Cummik,  v.  'Wjori^ 
4  &st.  497;  (see  StaU  v.  KelUy,  9  Bailey,  290,  fer  Earlt,  J.)  May  be  by  one 
magistrate  upon  affidavit  made  before  another,  top.  BpUman,  4  Cranek,  139. 
I^t>bable  cause  to  commit  m$y  be  established  by  cfvidence  which  .would  not  be 
admissible  on  trial  in  chief;  i  BfcrrV  TrialfdO ;  Us  S.  v.  Jokn$^ 4  DoU,  413;  aeo 
8Btin^464. 

'  Upon  the  questioi^  of  the'])roprlet^  of^  committing  magistrate  redeiving  la 
cridenoft  an  ex -parte  affidavit,  C.  jf.  Marsha!  says ;  **  That  a  magistrate  may 
Commit  upon  affidavits,  has  been  decided  in  the  Sopferoe-'Court  ^  the  ^United 
States,  though  not  without  hesitotion.    The  presence  of  the  witness-  to  b^  exam* 
ined  by  the  oommittin(^  justice,  confronted  with  4he  accused,  is  oerteinljr  to  te' 
desired  and  odgfat  to  be  obtained,  unless  considerable  inconvbniebo^  and  difficulty . 
exist  in  procuring  his  attendanOe.    An  ex  parte  affidavit,  shaped  perhaps  by  the 
peraoQ  preasins  the  proe^cotion,  will  always  be.viewe^with  some  suspicion  and 
acted  upon  vmSi  some  caution;  hat  the  dourt  thought  it  would  be^oing  too  far 
to  reject  it  altogether.    If  it  was^  obvious  that  ^he  attendanoe  of  the  witness  was' 
easily  atfainahle,  but  that  he  was  IhtentioNally  kept  out  trf"  the  way,  the  question 
might  be  otherwise  decidBd.*^    Jliirr*t  TVioI,  97. 

[4]  Here  you  may  see  (if  I  be  not  deceived)  when  the  examination  of  a  feldb 
began  first- to  be  warranted  amongst  ust»    For  at  the  common  law,  mme  Unehatur 
pndere  Seiptttoi,  and  then  his  finfi  waa  not  to  be  wrung  out  of  himself,  but  rather . 
ta  be  discovered  by  other  means  and  men.    LsflAard  ftren.  6,  3.  ek,  7. 

The  Conititutwn  of  the  UttUtd"  Siatee  provides  "*  that  no  person  shall  be  com.' 
peHed  in  tny  criminal  case  to  be  witnesa  against  Jiimself;**  and  most  of  the  State 
Cooatitiitions  oontain  a  similar  provision. 


I 


120         HISTORJA  PLACLTORCM  CORONA 

And  thede  examinations  and  informatiojns  he  is  afterwards  to 
deliver  into  the  general  sessions  of -the  peace  or  to  the  gaol- 
dellrery,  asi  the  ease  shall  requfTe ;  and  because  tt^inay  be  un- 
seasonable to  takethese  informations  or  examinations  presently^ 
or  possibly  it  ms^y  take  longer  time^  the  prisoner  may  be  con- 
tinned  in  the  custody  of  the  officer,  or  may  be  detained  in  thjd 
Justice's  house,  or  committed  to  some  n^arsafe  place  pf  custody, 
till  tbe  examinations  can  be  taken.[^]  ^         /         \  . 

But  this  must  be  dispatchea  in  some  convenient  time, 
[  121  ]  and  therefore j  P.  43  Eliz.  C.  B.  Scqvage  md  Tate* 
Aam,((z)  in  an  action  of  false  imprisonmeht  brought  by 
a  "person  brought  before  the  mayor  of  Pom/rc/y  a  jus^ice^  of 
peace,  upqtr  suspicion  of  felony,  the  defendanteonld  not  upon 
the  account  of  exaniination  justify  the  detaining  him  ip  t,he  jus- 
tice's house  nineteen  days;  but  it  was  held, that  h6  might detaiii 
him  three  days  upon  that  account.[6] 

2:  It. is  fit  to  take. a  recognizance  from  the  prosecutor  to  ap- 
pear and  prefisr  a  bill  of  indictment,  and  aUo  of  the  wiinesses[7] 
to  appear  and  give  evidence  at  the  liext  sessions  of  the  peace 
or  gaol-delivery,  as  the,  case  shall  require,  i(  he  shall  find  cause 
to  conimit  or' bail  the  prisoner;  otherwise  it  is,  if  h^'ahaH dis- 
charge him.        •  .  " 

These  things  being  thus  premised,  as  I  said,  the  prisoner  is 
either  to  be  discharged,  or  committed,  or  bailed. 

I.  Touchijig  the  discharge  of  a  prisoner.  If  a  priisoner  be 
brought  bef9re  a  justice  of  peace  expresly  charged  with  felony 

(a)  Cro.  £K«.  829.  Tttfa  Fart  L.p.  586.     / 


.     r     •  •      4 

[51  A  prisoner  whederatoined  before  a  jasti.oe  on  a  charge  of  felony  is  not 
entitled' as  of  right  to  have  a  person  skilled  in  the  law  or  any  other  heard  as  an 
advocate  in  his  behalf,  it  bet^g  a  preliminary  investigation  .opiv  and  not  conclo* 
aive  on  him;  and  the  recent  act  of  6  &  7  WiU,  1V«  cA,  114,  aftowing  .a  prisoner 
counsel,  ^oes  not  alter  the  law  in  this  respect  .  It  is  allowed  frequently  as  maUer 
of  courtesy,  it  v.  Breton,  3  B.  4r  ^.439;  Cox  y.  Coleridge,  2  D,  ifH.  86;  d  B. 
Jf  C  37;  Dattbney  y.  Cooper,  10  B,  4r  e.337;  and  secil.  ▼.  Staffordehire,  1  CAiL 
S18;  Colliers.  Hieke,  2  B.  ^  Ad.  663.  The  whole  pro<^ding«  of  the  ezamina* 
tion  should  be  in  the  presences'  and  hearing  of  the.aecused.  1  Leaek^  202.  309. 
500 ;  R.  V.  Paine,  1  Xd.  JUnm.  729;  R.  ▼.  Commins,  ^  D.  Sf  R,  M,  C.  42.  ^ 

The  Constitolion  of  the  ifmted  States  provides,  >hat  in  all  criminal  proeecatiooa 
the  accused  shall  have  the  assistance  of  counsel  for  his  defence. 

[6]  HuteHneonr,  Loundee,  4  B.  ^  Ad*  118;  <S!etU  v.  WatU,  7  CofC,  533.  Rea. 
•enable  time  a  question  for  jury.  Cave  v.  Mountain^  1  SmU  N,  Ri  132)  1  JIf.  ^  Or, 
275.  &  C;  Davie  v.  Capper^  10  B,A  Creee:  32;  Edwarde  v.  Perrie,  1  C:  ^  P. 
542;  Kendal  v.  Roe,  12  Now.  8t.  ^.  1376.  SUnds  on  difiererit  Tooting  flrom 
commitment  for  trial,  per  Lord  EUon^  3  Ihw,  183—4;  aee  Burr^e  THai^p.  16S. 

~  [7]  See  ante  chap,  7.  p^  52,  t^  notie'. 


mSTORIA  PLAciTORUM  CORONij;         121 

by  the*  oath  of  a  party«  the  justice  cannot  discharge  binii  but 
must  bail  or xommit  hioL  .    \       . 

If  he  b^  charged  with  su^picioa  only  of  felony,  yet  if  there  be 
no  felony  tit  all  proved  to  be  committed^  cm'  if  the  fact  charged 
as  a  felony  be  in  truth  no  felony  in  point  of  law,  the  justice  of 
peace  may  diflcharg[e  him,  as  if  a  man  be  t:harged  with  felony 
for  stealing  of  a  parcel  of  the  freehold,  or  for  carrying  away 
what  was  delivered  tp  him,,  and  such  like,  for  wbich  tho  tbere 
may  be  cau^e  to  bind, him  Qver  as  for  a  trespass,  the  justice  n\ay 
discharge,  him  as  lo  felon y^becaiise  it  .is  not  felony^  Kelw./.  34; 
44  ^ssiz.  12.  Pouiton  tie  Pace  14a.  6.  But  if  a  qaan  bekitd  by 
another;,  tho  it  be  per  infortunium  or.  96  defmdtndoj  (which  is 
not  property  felony,)  or  in  making  an  assault  uppn  a  minister 
of  justice  in  execution  of  his  office,  (which  is  not  at  allVfelp- 
ny,)  yet  the  justice  ought  not  to  discharge  him,  for  he  must' 
undergo  his  trial  for  it ;  and  .therefore  he  must  be  committed,  ox 
at  least  bailed.  i      . 

'  II.  As  touching  commitment  or  imprisonment  of  a 
party  brought  before  a  justice  for  felony,  or  suspicipn  [  122  3 
thereof,  these  things  are  to  be  observed : 

L  The  commitment  Ifnust  be  by  writing  under  the  seal  of  the. 
justice.  [8] 

And  therefore  altho  a  justice  may  by  word  of  mouth  arrest  a 
person  for  a  breach  of  the  peace  done  in  his  presence,  yet  in 
that  case  the  compiitmentpf  him  ought  to  be  a,fmtiimus  undei^ 
seal ;  thus  it  wai  resolved  in  Sand/ord^s  pdise,{*)  P.  23  Car.  1. 
S.  JR.  but  agreed  he  may  detain  him  in  bis  custody,  till  a  war- 
rant can  be  made.[9] 

And  herein  the  power  of  a.  justice  difibts  from  the  power  of  a 
court -,[10]  for  the  court  of^  king '^  bench  may  commit  by  order,' 
and, so  may  the  court  of  sessions  of  the  peace,  because  there  is 
or  ought  to  be  a  record  of  the  commitment.  .  ^ 

Nay  in  chancery,  if  an  order  be  miLde  for  commitment  of  a 
person,  till  he  enter  into  bond,  ^c.  the  warden  of  the  Fleet  may 
justify  the  imprisonment  by  virtue  of  that  order.  T.  39.  Eliz. 
JB.  B.  2  Sol.  Mr.  p.  599.    Taylor  and  Beat. 

2.  The  tniitimus  onghi  to  have^lhesecircutnMances.     U  tt 

{•)  Part  1. 11.612. 


[8]  SoimtM  ▼.  Hunt,  3  Mar.  Jf  MeHen.  113;  SfaU  ▼.  CoM^ptU^  CharH. 
eanira  Siatt  v«  Vaugkan^  Uatfe^,  313» 

[9]  Autckinwn  w.  laumde;  4B.^Ad.  118;  /SlUl  y.  WaU$4  7  Eatt,  533. 

[10]  Tbe^Oifcnit  Court  eitting  ai  a  court  has  authority  py  commit  a  penon 
charged  with  an  offeucd  against  the  United  States  although  a  grand  jury  ia  in 
Mfaioa  before  whom  a  bill  may  be  presented.  1  Burr^t  Drwh  79,  80. 
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must  contain  the  certainty  of  the  cause^fll]  and  therefore  if  it 
be  for  felony,  it  ought  not  to  be  generally  pro  f^loniuj  but  it 
toust  contain  the  especial  nature  of  the  felony  briefly,  as  for 
felony  for  the  death  of  J,  S.  or  for  burglary  in  breaking  the 
house  if  J>  S.  Stc.  apd  the  reason  id,  be<iause  it  may  appear  to 
the  judges  of  the  Icing's  bench  upon  ao  habeas  carpus^  whether 
It  be  felony  or  notf(t)  and  likewise  by  the  statute  of  3  H.  7. 
tap.  3.  the  sherifF  is  to  make  a  calendar  of  the  prisoners  ia  his 
gaol,  and  deliver  it  to  the  justice  of  gaoi-delivety  signifying  the! 
prisoners  and  their  causes:  vide  St  Co,  Instil.  S2  ^  &91.  2.  It 
IS  fit  to  mention  the  name  of  the  justice,  and  hi$  authority  in  the 
beginning  of  ther  mittimusttho  this  is  not- always  necessary,  for 
the  seal  and  subscription  of  the  justice  to  the  mit'tinnu  is  suffi* 
cient  ^arraot  to  the  gaoler :[13]  vide  supra{^*)  ^.Dalt,  355  4r 
383*  for  it  may  be  supplied  by  averment,  that  it  was  done  by 
the  justice.  3.  h  must  bay^  a  certain  date  of  the  year 
[  123  J  and  day.[I3](*)  4.  It  should  have  an  apt  conolu* 
9ion,[14]  namely  to  detail  him  till,  he  be  thence  de- 
livered by  due  course  of  law.  2  Cq.  Instil,  ubi  supra.{\^\ 

But  altho  it  be  true,  that  these  things  are  regular  and  ftt, 
namely  the  cause,  the  justice  committing,  the  date,  the  apt  cbh- 
ciusion,  yet  I  am  far  from  thinking  the  warrant  void,  that  haCh 
not  ail  these  circumstances.[l5]  • 

'  (t)  Vide  tupru, p.  111.  (^)^art  I.  p.  577. 

{^)Supra,p.  111.  (tt)  Vide  Pari  Lp^^i. 

[il]GroenveW$ctM^lLd.Raym,Zld;  JL  t,  Kendal^  ike^;  4ddW$  o^m,  Cf. . 
Jsc.  219;  i2.v.  Deepard,  7  T.  R.  736;  R.  v.  Judd,  U  T,  R.  ^5;  R,  ▼.  Creker^ 
ft  ChU,  Rep.  1 38 ;  R.  v.  l^wden,  7  Dowl  538 ;  R.  y.  BartleU,  12  C  J.  Rep,\If.  &) 
M.  C,  127;.^  Dowl,  (N.  $.)  8,  C;  Cropper  ▼.  HorUm,  6  D.  Sf  Ry.  166.  But  not 
eoiwtrtied  as  stricik  as  4soaifl4tinent  in  exee^ion.  /if  v.  Gomriay^  1  B.  ^  Cre9, 
669 ;  R.  V.  Marker  3  Ea$t  Repe.  157 ;  Oai<L.295«  CommitineDt  Jgr  hiffh  Uwsoii 
without  expressing  spedes  of  good.  Harvey  of  Coomb^o  case,  10  mod,  334; 
R,  ¥.  Wyndkam^  1  SUa,  3;  Gout.  ▼.  Ward^  4  Ifoss.  497;  ex  parte  Burford^ 
8  Cronei,  448. 

[12}  Men.  R.  122;  MayAm  ▼.  Loehe,  S^JHbrM.  Rep.  377. 

[13]  Jn  re  Fieteher,  13  L,  J,  (JV.  S.)  M,  C.  16.  tie^  Neuman  r.  Hardwieko^ 
3  Nen.  Sf  Per.  368.  A  mistake^  in  date  fnigbt  be  iataL  Exp.  JfSe^etr;  6  Modi  Rep, 
906;  iSs^*t  case,  13  VM€y,  361. 

[14]  R,  T.  Naek,  2  Bla.  R^  806^  CmM.  158;  exp.  Giff,  9  M.  Sf  8el  203; 
Oroome  v.  Forreoler^  5  Jf.  if  &l,  314. 

[15]  Davie  v.  Capper^  10  B,  Se  Cree.  37;  Morgan  y.  Brown,  4  Ad.  ^T  El.  516; 
Skingtey^r.  Surridge,  11  If.  4r  W.  503;  R.  ▼.  Marke.  3  Eael,  157;  JL  t.  Tbyior, 
1  D,Sf  R.  622;  see  exp.  ii<Mu  I  B,  tg  C,  90.  Held  not  to  be  indispensable  thai 
it  should  set  forth  that  the  charge  was  on  path.  Com.  ▼.  Murray,  2  Virg.  Cue. 
504.  Sufficient  if  it  appear  on  the  face  of  it  th^t  authority  48  given  to  detain  the 
prisoner  on  some  charge  of  a  criminal  nature  tnough  not  set  forth  with  technical 
accuracy.  2  Bailey,  ^JO. 

A  commitment  need  not  be  drawn  with  th«  itnie  preoisioii  as  an  indictment* 
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,And  therefore  the  justification  in  false  imprisonment  i^gainsC' 
the  gaoler  may  be  good  by  virtue-  of  such  a  warrant;  and  it 
seems  to  mie^  (contrary  to  the  opinion  of  my  lord  Coke^  ubi 
supra j)  that  if  an  escape  be  suffered  willingly  by  the  gaoler 
upon  such  a  general  warrant,  it  will  be  felony  in  him:  vide 
gtue  supra f  cap.  54.  Pari  h  p*  609.  De  frangtiUibtis  pri* 
.sonttm.{c) 

And  therefore  if  the  conclusion  of  the  mittimus  be  to  detain 
bim  till  further  order  by  the  justice,  it  is  true  it, is  an  unapt  eonr** 
elusion,  and  therefore  binds  not  up  the  hands  of  the  justices,  la 
whom  it  may  belong,  to  bail  or  deliver  him,. as  the  case  shall 
require;  but  the  commitment  is  notwithstanding  good,  if  there 
be  any  tolerable  certainty  in  the  body  of  the  warrant  far  what ' 
it  is,  as  for  feldu]^  generally,  thb  the  particular  is  best  to  be  eiL^ 
pressed.  •     .  :' 

*  3.  Reguliarly  the  commitment  is  to  be  to  the  comnK»n  gaol  of 
th^  coitntv,  or  if  the  offepse  be  committed  and  the  party  taken 
within  a  franchise  th'^t  hath  a  gaol^  (as  the.  Gajshouse  at  fFest^ 
minster^  then  to  the  gaol  of  the  franchise,  by  the  statute  of 
5  H.  4.  cap,  10. 

Only  sometimes  it  hath  been  used  by  the  justices  of  peace  to 
eend  such  prisdners,  which  are  bailable  and  have  not  their  bail 
ready,' to  some,  private  prison^  as  iheNew  Prison  in  Middlesex 
for  some  short  time,  till  they  cad  procure  their  bail :  but  this 
bath  always  been  disliked  by  the  justices  of  the  king's  bench 
and  gapl-delivery  as  inconvenient,  and  not  agreeable  to  the 

law:(rf)  .    .  ^  .      .  , 

4.  Jf  tlie  prisoner  be  bailable,  yet  the  justice  is  not  bouftd  to 
demand  bail,  but  the  prisloner  is  bound  to.  tender  it,  otherwise 
the  justice  may  commit  him;[16}  quod  vide  14  H.l, 
10.  a.  per  Fineux^  accordingly  adjudged  T.  40  EUz,  [  124  J 
C.  B.  Collin^s  case ;  and  so  of  a  sheriff;  that  hath  taken 
a  man  by  capias^  where,  he  is  bailable. 

Thus  far  touching  commitm^iit  of  an  offender. 

But  in  some  cases  the  offender  is  neither  discharged  nor  com- 
mitted, biit  bailed,  and  thi9tt  comes  next  to  be  considered. 

But  because  the  business  of  bail  is  large  and  various,  I  shall 
refer  that  to  the  next  chapter. 


N         > 


(e)  See  alio  Part  I.  0.  595, 

(d)  See  the  case  of  Eendal  and  Roe;  SBtate  Tr,  Vol.  lY.'f).  863.  Sf  o^ffra^  PaH  I. 
jk<585.  miMCie. 

. ^- , ' 

JL  V.  Remnant,  2  Uack  C.  C.  583;  .1  Ea$t  P.  C.  4*20;  5  T.  R.  169;  Noian,  205. 
Need  not  allege  the  offenee  to  be  filonhuel^  done.  R,  v.  Judd,  1  Leach.  C,  C, 
484;  9  T.  JC  255.  Wh^n  under  »  sUtato  mtist  follow  tlie  slatute.  R.  v.  WalL 
IJUeoek  Sf  Napier,  lis. 

[IS]  d  Hi«fciM,  90. 
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CHAPTER  XV. 

r 

coircEBimra  bail  anb  mainpbisb* 

» 

TovcHiKG  bailing  of  felons^  S^.  there  will  be  th^^e  things  in* 
quirable.  1.  Wt^t  it  is,  and  the  nature  and  kinds  of  it  2.  la 
what  cases  it  may  be,  and  in  what  not    3.  By  whom,  (a) 

4.  In  what  manner  it  is  to  be  done,  by  writ  or  without  writ(6) 

5.  The  penalty  of  erring  therein;  (c) 
Touching  the^r^f,  namely  the  nature  of  bail. 

Bail  and^naiqprise  are  used  promiscuously  oftentimes  for  the 
same  thing,  and  indeed  the  words  import  much  the  same  thing, 
for  the  former  is  traditnt «/!  S.  and  the  other  is  manueuptus 
per  J,  S.     • 

But  yet  in  a  proper  and  legal  sense  they  differ.  .1.  Always 
mainprise  is  a  recognizance  in  the  sum  certain,  but  bail  is  not 
always  so;  2.  He,  that  is  delivered  per  mantjtcuptionem  only, 
is  out  of  custody;  but  he  that  is  bailed,  is  in  supposition  of  law 
still  in  custody,  and  the  parties  that  take  him  to  bail  are  in  law 
bis  keepers,  and  may  re-seize,  him  to  bring  him  tn;[l]  and 
therefore  if  a  man  be  let  to  mainprise,  suppose  in  the  king's 
bench,  an  appeal  or  other  suit  cannot  be  brought  against  him 
as  in  cusiodid  tnarescalliy  but  if  he  be  let  to  bail,  he  is  in  sup- 
position of  law  still  in  cusiodid  marescallif  33  £1:  3.  Mainprise 
12.  36  JS.  3.  Ibidem  13.  32  H.  6. 4.  a.  Protection  13. 
[  125  ]  and  accordmgly  the  books  of  21  H.  7.  20.  b.  per  H- 
neuaHf  and  9  jG:  4.  2.  a,  that  seem  to  differ,  are  to  be 
understood.  3.  Tho  sometimes  the  recognizances  themselves 
both  in  bait  and  mainprise  are  in  •sums  certain,  as  shall  be  ^hewn, 
yet  the  entry  on  record  in  the  one  case  is  deliberatur  per  ma-- 
nucaptionemy  and  in  the  other  case  traditur  in  bailium.    . 

But  now  for  the  kinds  of  bail  properly  so  called,  it  is  of  these 
kinds.  '  \ 

1.  Sometimes  it  is  in  no  sum  certain,  at  all,  but  traditur  in 
b'aUium  to  J.  S.  and  this  is  the  usual  form  in  all  bails  in  civil 
actions  in  the  king's  bench;  and  ahtiently  it  was  so  also  in  cri- 
minal cases,  tho  now,  as  shall  be  shewn,  it  differs. 

(a>  Jn/Wi,  eap»  16.  4"  tuhfine  cap,  17.  (e>  iii/ra,  9uhfin^  hvjn§  eapiH$, 

•  (6)  Infra,  cap.  17.  ^ 

■  I  n  .  I    ■!         .  I        .      ■  I         I 

*  « 

[I]  At  anytime  (as  on  a  Sand&y)  or  at  any  place;  and  in  8ari^nderita|^  the  prin- 
cipal they  may,  command  the  co-operation  of  the  sheriff  and  any  of  his  officers. 
Afwn,  6  Mod,  231,  RoL  Rep,  99:  see  txpatU  LtrtU.  3  Stark,  132;  Hom  y.Smn. 
f9rd,  1  DawL  N.P.  C.20. 
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And  of  this  kind  was  the  antient  forth  -of  that  bail  ^  whicb  was 
corpus  pro  eorport^  which  now-  is  rarely,  used  in  that- form,  and 
the  reason  why  that  is  disused  is,  jbecSause  there  was  >antientiy 
a  loo$e  opiaion,  that  he,  who  wa^  bail  in  this  inanner  for  a  felon, 
was  to  be  hanged,  if  he  brottsht  not  in  the  principal  to  keep  his 
day,  33  £..3.  Mainprise  12.  but  the  triHhj8,aU  his  punishment 
is  to  be  floed  for  his  defaults]  Crompi;  Juslice. /.  157.  a. 
11  H.e.Sl.b.  •    " 

And  so  in  dvit  actions,-  where  this  kiiid  of  bail  is  sometimes 
in  use,  as  appears  3-7  H.  8.11 4-  Id.  21  H,  7.  «0.  A.  the  bail  Is 
amerced,  if  he  have  not  the  principal  at  the  day.   . 

2. ,  Soinelimes  the  bail  is  only  a  recognisance  in  a  sum  certain 
for  the  appearance  of  a  felon,  and  this  is'  usual,  viz.  th^  prtt^d-, 
pal  in  double  the  ^um;  as  for  instance  in  40/.  or  more,  the  suce-' 
ties  each  of  them  in  80/.  arpiece  ad^campartnffym  ^  atandum 
rede  in  ctirid  de  ialroeinio  prmdido  secundum  iegem,  ^c. 
DalL  cap.  114.  p.  305.  ^ 

The  sureties  ought  to  be  at  least  two  men  of  ability ,[3]  and 
their  number  and  sufficiency  and  the.  sum  of  the  r^(;ognizance 
is  much  in  the  discretion  o£  him  that  is  to  take  it,  and  therefore 
he  may  examine  them  upon  6ath;[4]  but  how  these  are  punish* 
able  that  take  faisuflicient  bail,  shall  be  said  hereafter[5] 


-i-^f- 


[3]  Now  it  18  an  inTariable  rale  to  requii^  fi»ur  liiil  in  caaet  of  felony.    R  t. 

A^iw,  6  z>.  4r  &  1^        /  ,  ^ 

r4]  BewMU  T.  War«ofl,  3  JT.  4r  Mio.  1;  R,  t.  SRaib,  6  i>:  4t  ^- 1^^*    ^ 
'     jBv^ry  hooflekeeper  poneiMd  of  Bufficient  property  to  answer  tbe^  required 
responttbility  may  be  bail  ■  The  defendaore  attorney  niay  be  bait  for  hipi.  R.y. 
Bcioe^^  Doug,  466.  n. 

Not  a  person  conTioled  of  an  infamous  crime,  a«  periory.  R.  ▼.  ESdtbard§^ 
4  T:  JL  440.  , 

Nof  a  married  woman.    SiyU$fSGS  ;^^  tt^wk,  ek.  IS. 

In  i^neral  no  notice  of  bail  is  requisite,  bot  }iutio«i  may  if  they  think  fit 
(and  in  strong  casef  it  if  usually  done)  order  that  a  reasonable  notice  of  bail, 
usually  twenty-four  or  forty-eigftt  hours  according  to  circumatance^,  shaU  be 
giTen  to  the  prosecutor.    1  Burn,  326. 

When  neither  the  husband  of  a  feme  eorert  nor  her  next  of  kin  can  be  dis. 
eoTered,  serrioe  of  a  rule  nisi  for  bailing  a  defendant  on  a  charge  of  ipansbughter 
may  be  made  oh  the  ecfroner.    JL  ▼.  Vmliam$^  8  Potpl.  P.  C,  301. 

The  principle  which  sliould  guide  justices  in  admitting  an  accused  party  to 
bail  -or  cobmittiog  him  <  for  trial  should  always  be  the  probabihty^^^  hU.ap~ 
pearing  to  UikekU  trial  and  not  his  supposed  guilt  or  innocenoeb  a.  t.  Scarfe^ 
9  DwS.  553. 

.  The  enormity  of  bis  oSencei  th^  rank  and  station  of  the  accused;,  the  pre* 
■amptinn  df  his  guijt  or  innocenoe;  the  severity  ^f  the  punishment  for  the 
erime  charged  to  have  been .  committed,  may  all  bis  taken  into  ccmsideratidn  In 
estimating  this  probaMity,  but  do  noi  individuaUy  or  collectively  constitute  the 
legal  ground  on  which  justices  ahould  take  or  refuse  bail*    1-  Bumf  333. 

[5]  Ahd  if  a  person  wh6  has  poWer  to  take  bail  be' so  far  imposed  upon  as  to 
faffier  a  prisoner  to  be  bailed  by  insufficient  persons,  it  is  said,  that  either  he  or 

rbh.  Ti.— 9 
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*  -  * 

The  sureties  ad  standhimjuri  doth  import  also,  that  he  ahafl 
fdead^  to  th6  felony;  and  therefore  before  the  statpte  of  MarU 
iridg0f  cap.  28.{/k)  if  the  felon  had  stood  iiponhis  privihgiu^ 
ckricale  and  iKould  not  answer  the  felony,  his  bail  bad  been 
amerced,  which  is  remedied  by  that  alatote. 

3.  The  third  sort  of  bail  is  that,  which  is  indeed  the  tmeand 
regular  bail,  which  is  not  only  a  recogniauince  in  a  sum  certain, 
but  also  a  taking  to  bail,  the  true  form  ifrbereof  is  contained  in 
Lambtrt^s  Justice^  Lib.  I.  cap.  2$^  pr2M.  Memorahd'  quod 
die,  anno,  &c.  coraip,  &c.  venenint  Jt.  &  J9.  .&  oeperunt  in  bal* 
Ham  J*  S.  captum  &  detentom  pro  suspicione  cujusdam  felonim 
usque  proximam  generalem  gaols  deliberationem  in  oomitatu  ^ 
preedicto  teuend%  &  assumpseruut,'  viz.  quilibet  eorum  sub  .poena 
Ml.  de  bonis  &  catalli9,.terris  &  tenementis  eorum  &  cujuslibet 
eorum  ad  opus  dieti  domini  regis Jevand',  si  prssdictus  J.  S.  ad 
eandem  proximam  gaobe  deliberationem  non  persohalitdr^com* 
parebit  corkm  justiciariis  dicti  domini  regis  ad  dictam  gaolam 
deliberandi  assignatis  ad  respondenduni  dicto  domino  regi  tunc 
ft  ibidem  .super  prsdmissiSj,  or  super  iis,  quae  ad  tunc  &  ibidem 
ipsi  objicientur,  or  rather  according  to  the  aniieni  form  ad 
standum  recto  de  latro<»iUQ  prsedicto  secundC^m  legem  &  con* 
suetudinem  regni  JlngKmk^  Dat.  sub  sigillis  oostris,  die,  anno, 
&C.     Fide  F.  N.B.  260.  Cronkpt  157.  A. 

But  the  seal  need  not  be,  for  he  is  a  judge  of  record,  only  his 
hand  sinr>ply  subscrrbed,  or  subscribed  capt.^  cognitut  die  4* 
anno  supradicto  cotam  Math.  Hale. 

•This  is  the  form  of  a  bail,  where  ibe  principal  is  either  aa 
infant  or  iii  prison,  aud  so  absent ;  and  thereupon  a  warrant 
issued  under  this  hand  and  seal  of  him  that  takes  the  bail  for  bis 
enlargement,  called  a  fifter^/e. 

But  if  he  be  bailed  by  a  justice  of  peace  Jbefore  commitment, 
or  if  committed  and  bought  into  the  court  of  king^s  benbh  or 
sessions  to  be  bailed,  then  the  party  himself  is  also  bound  ;[6] 

Q>)^  Co.  In9tU.f^X^r 


any  other  penton  who  halh  power  to  haU  him,  may  require  the  party  to  find. 
beUer  aoreUes  and  to  enter  ii^to  a  new  reoognoance  with  them,  ami  may  commit 
him^  on  hia  refiiaal,  for  that  insiifficient  aureliea  Mf»  as  no  aoretiea.  ^  Hat0* 
iinfa  88. 

Af^er  the  defendant  has  be^n  admitted  to  bail  the  eonrt  will  not  on  affidavit  of 
aggravating  &cta  order  the  haii  to  be  inereaaed.  R.  ▼.  SaUtr,  2  Ckit.  Rtpt.  109. 

*  [6]  The  recofniunc6  n#ed  not  lie  aigned  b3r  any  of  the  parties  boond  in  ihm 
condition.  3  Hawk.ck^i^  f  83;  Com,  t.  Ma$an^  3  Marok.  {RotUueky) 46^  If  iho 
vecognisance  be  intended  specifically  for  a.  certain  crime' it  should  be  so  stated, 
if  slated  generally  it  will  hold  him  to  answer  any  crime  of  which  he  may  be  ao> 
ensed.  A.  V.  KidjMtA,  10  Mod.  153.  Where  by  Uitf  sureiie^alono  held  vi^.  Ifi- 
M  V.  8uti€,  1  Blaekf,  336.  Mnst  be  signed  in  New  York  by  8tatot«»d  R.  S.  746; 
see  10  Ifend.  47i. 
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and  MRtetiqaes^he  raeosnisance  is  simble  with  a  condition  added 
for  his  appearance,'  and  sometimes  the  condition  is  containd  ip 
the  body  of  the  reeognizancey  ui  supra:  Ooiyit  19  to  be  remem- 
l»ed^  thtt  when  anjr  person  is  bailed  tot  any  misde- 
meanor either  upon  the  return  of  an  habeas  corpus  of  []  127  ] 
oiherwise,  the  return  or  record  \OUght  to  be  first  filedi 
and  a  commit iUur  maresoallo  emmd,  and  thea  bail  taken;  for 
all  persGJns,  thai  are  bailed  iii  the  king's  bench,  are  de  facto,  or 
4n  supposition  of  law  first  suppdsed  to  be  in  custodidinares^ 
eallu     *'    '     • 

The  ^dvant^ge  of  this  kind  of  bail  is  this^  that  it  is  npt  only 
i^  vecbgnizHni^Q  ia  a  sum  certain,  but  also  tt  real  baily  a|)d  they 
are  his  Keepers,  and  may  be  punished  by  fine  beyond  (he  sum 
.  mentiond  in  the  reoogni^ance,  if  there  be  cauae,  and  may  re- 
seize  the  prisoner,  if  they  doubt  his  escape,  and  bring,  hiqa 
before  the  justice  or  co^irt,  and  he  shall  bccbilimitted,  and  so 
the, bail  be  dischargejd  of  his  recoghizance«[7]  36  E.  3.  Main^ 
prise  IS,  8S  B.  8.  Mainprise  23.  Cronkpi.  Justice^/.  157.  a. 

.Touching  the  secondy  in  what  cases  a  person  is  bailable ;[8] 


[7}.  The'  bail  «r«  bot  omtitMl  to  bare  their  reeosfniauioe-4^eoharged  withoot . 
payiiiff  the  costs  incurred.  R.  y.  L^,  3  Bmt.  1461}  H.  r.Finmmre^ 6  T.  A.  409; 
A  ▼.  7W«er,  ISEfUt^  570*  On  averdieiof  aoqaittal  Uie  defendant's  reeegoiiance 
in  consider^  iptojhcto  void  and  bis  bail  discharged  without  iurthnr  entry.  'MUk 
V.  McCitjf,  A  C9wets  41Q;  see  Kffkvntr  f.  Gm.  d  FfniC  240. ' 

It  is  cMfftisl  to  the  bretich  of  a  recognizance  for  the  prisoner's  appearance  thai 
lie  abottld  be  sotevnly  .caUsd  before  his  default  is  enlered.    JhUinghtim  V.  •  U,  S* 

9  W*  C*  C,  429.    Tne^iginal  reeogniianoe  need  qoK(itt  Vermont)  be  returned 

10  the  court,  the  return  of  a  oopy  ireiiough*  7Vtfa#ursr  t.  Ptkres,  d  CMp,  106.  . 
A  justice  may  lake  a  reeogniianoe  with  sureties  for  the  appearance  of  a  party 

cbflirged  with  a  bailable  oflEbnoe  at  an  adjourned  ezamination ;  and  if  he  do  net 
api^ear  he  and  his  sureties  tnav  be  called  and  a  proper  entry  of  their  dafault  made; 
hut  the  juftieeneid  not  render  jodgraent  that  their  reoegnisanee  is  forfeited. 
Fttter  T.  iimgtifwry^ADMy^  98;  see  a  W^C,  C.  433.     , 

[8]  The  Constitution  of  thto  United  0tates  contains  a  prorisioo  as  1  W.  Sf  M, 
Am.  3,  **  that  czcepstfe  bail 'shall  not  be  required.** 

•  The  United  States  Judiciary  Act«  sees*  I,  ekap,  30^ J709,  provides  in  $€Ct.  33^ 
That  upon  all  ar^eets  in  cidminal  bases  bail  shall  be  admitted,  except  when  the 
pnnisbmeni  may  be  death,  in  which  cases  it  shall  not  be  adlnitted  but  by  the 
enpreme  o^  a  circuit  court  or  a  judge  ^a  district  court,  who  ihall  exercise  their 
discretion  therein,  regarding  the  nature  and  circumstances  of  the  offdnce  and  of 
the  evidence  and  the  usages  of  law.  And  if  a  person  committed  by  a  jushoe  of  the 
supreme  or  a  judge  of  a  district  court  for  an  offence  not  punishable  with  death,  shall 
afterwards  procure  bail  and  there  be  no  judge  of  the  United  Statci  in  the  district 
to  take  the  ram^  it  may.  be  taken  by  any  judge  of  the  suprem^  or  superior  court 
of  law  of  such  State. 

The  act  of  1793,  sees.  S^^kap,  33,  prattdes  •eef.'4,  7*hat  bail  for  appearance  in 
any  court  of  the  United /States,  in  any  criminal  cause  in  which  bail  ^s  by  law 
allowed,  may  be  taken  by  any  judge  of  the  United  States,  any  chancellor,  judge 
of  a  supreme  or  supec^or  court  or  diief  or  first  judge  of  a  court  of  coroipon  pleas 
of  sny  State  or  mayor  of  c  city  in  either  of  them  ahd  by  any  penoa  haiing  an- 
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that  is  accused  olr  indicted  of  felony  or  accessary,  or  in  reiatioki 
tbereanto.  - 

I  shall  not  meddle  with  baiKng  of  prisoners  in  ciFil  actions  or 
for  offenses  less  than  felony  by  acts  of  parliament',  only  thus 
tauch. 

Regularly  in  alt  offenses  either  against  the  common  law  or 
acts  of  parliament,-that  are-^below  felony,  the  offender  is  baila- 
ble, untess,  1.  He  hath  had  judgment.  2..  0r  that  by  some 
particular  or  special  act  of  partiaiUent  bail  is  ousted. 

What  acts  of  parliamervt  oust  bail  in  particular  offenses  against 
those  acts  is  not  my  purpose  to  declare,  they  are"  very  well  cpl- 
Itcted  by  Mr.  Dalionjcdp.  114.  and  Mr.  Cromptqn  de  pace 
regiSyf*  154.  d.  ^  seqtieniiAus. 

In  relation  to  capital  offenses  there  are  especially  these  acta 
of^itrliament,  that  are  the  common  tand-marks  touching  offenses 


ihority  firom  a  eironit  oourt  or  the  district  <u>urts  of  Maine  or  Keatocky  to  take 
bail;  which  aothority  revocable  at  the  discretipo  of  rach  oourtt  anj  circuit  ooort 
or  either  of  the  district  courts  of  Maine  or  Kentucky  may  give  to  od^or  inpre 
discreet  persons  learned  in  the  law  in  any  distript  for  which  such  eourt  is  holden, 
where  fi-om  the  extent  of  the  district  and  remotenees  of  its  parts  from  the  usual 
residence  of  any  of  the  beforeriamed  officers,  such  provision  shall  in  the  opinion 
qf  thd  court  be  necessary.  Trwided  that  nothing  herein  shall  be  construe  to 
taking  bail  in  any  case  when  the  punishment -for  the  oiSaapB  may  be  death;  nor 
to  abridge  aiw  power  heretofore^  given  by  the  lavs  of  the  United  States,  to  any 
description  of  persons  to  ^ke  bail; 

The  constitutions  of  the  States  of  Maine,  Rhode  Iifland,'Connectlciit,  New  Jer* 
■ey,.  Pennaylvanfi,  Delaware,  Kentucky,  Tennessee,  Ohio^  Indiana,  lilinois,-  Mis- 
souri, NorthOiroltna,  Al^bama^  Missiasipfii  and  Louisiana  Contain  a  provision  to 
the  eflEbct  that  **ail  prisoners  shall  be  bailable  ^  by  sufficient  sureties  unless  for 
capital  bfiences  where  the  proof  is  evident  or  the  preanroption  great*' 

In  New  York  the  supreme  oonrl  have  authority  to  let  prisoners  to  bail  in  iU 
orimtnal  cases  whatever.  Tliy/pe's  case,  5  Ooto.  39. 

So  in  South  Carolina.  1  Contt.  Rep.  S43.  .  ^  . 

It  would  seem  a  safe  rule  to  refuse  bi^il  in  a^case  of  malicious  homicide,  where 
the  judge -#ould  sustain  a  capital  conviction  pronounced  by  the  jury  on  evidence 
of  guilt  such  as  is  exhitoed  on  the  application  to  bail:  and  to  allow  bail  where  tbe 
prosecutor's  evidence  is  of  less  efficacy.  Ex  parte  Chauncey^  2  AsA.  {Pennui)  237. 

No  lusijce  of  the  peace  in  Pennsylvania  can  admU  to  bail  in  case  of  felonioiiii 
homicide,  whether  of  murder  or  manslaughter,  of  robbery,  burglary,  fape,  arson 
or  horse  stealing.  i&.  .  ^    ^ 

A  justice  of  the  peace  in  Massachusetis  has  no  authority  to  bail  in  case  of  ho- 
micide and  the  recognizance  taken  is  void.  Com  si  Lo/teriige^  11  Mam.  337. 

In  Virginia  a  justice  of  peace  may  bail  on  charge  of  felony,  if  only  a  slight  sui- 
picion  of  guilt  attaches  to  the  prisoner.    Tyler  v.  6re«iUato,5  Rand,  711. 

'  Bracton  gives  the  law  as  to  bailing  prisonera  to  have  been  (Henry  III.)  that 
where  one  was  accnsedof  a  breach  of  the  peace  only  or  of  felony  or  other  crime 
leas  than  homicide,  he  should  be  admitted  to  bail  until  the  coming  of  the  justicee 
into  the  county.  But  where  the  priaoner  was  charged  with  homicide,  he  cOoId 
not  be  admitted  to  bail,  bat  was  entitled ' upon  petition  to. his  writ  of  inquest  de 
odio  et  atra,  and  if  the  jury  upon  that  inquiry  found  in  his  favor  he  was  entitled 
to  be  bailed  until  the  eoming  qf  the  justices  fqr  his  trial,  but  if  aoch  inqpest  found 
igainat  him,  he  must  remain  in  priaon  to  await  his  triaL  De  Corona^  Ito,  3.  cop.  8. 
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bailable  or  npt  bailal^Ie,  viz.  3  :£:  1.  'or  We^tm.  J.  cap.  15. 
34  E.  3.  cap.  1.  23  H.  6.  ^r^p.  10.  1  ^.  3.  cap.  3.  3  JK  7.  cap.  3, 
1  4-  2  P.  Sr  M.cap.  13:  and  2  4-3  /*.  4-  Af.  ^a;?.  10.  ' 

As  to  the  statute  of  3  E.  1.  it  declares,  who  are  bailable  and 
'who  hot  as  well  in.other  cases,  aa  in  cases  capital. 

But  at  that  time^  few  were  concex:ne<l  id  bailing  of    > 
pri$oners,ftbut  the  sheriff,  in  whose  custody  they  most  [  128  ] 
Cptntponly  were,  and  such  subordinate  pQicers,  that 
either  under  the  sheriff  or  ais  bailiffs  of  liberties  had  the  custody 
of  prisoners,  [as  Appears,  from  the  words  of  the  statute,]  Et  pur 
tea  que  viscQunts  ^  auires  queUx  ant  prise  ^  retenua  priion''^ 
^8:AiiA  therefore  still  the  statute  did  not  extend  to  courts  of 
justice,  much  less  to'  the  court  ot  king's  bench :  vide  2  Co.  Instit. 
p.  185.  186.  .super  hoc  statutum;  neitbef  doth  this  statute 
singly  of  itself  extend  to  justices  of  the  peace,  for  they  were  not  ' 
in  being  till  1  E.  3.  and  therefore  the  statute  of  1  4*  2  P,  4r  M. 
cap.  13.  especially  makes  this  statute  of  9  E.  1,  a  direction 
touching  bailing  of  offenders. 

And  therefore  it  seems  also  upon  the  same  reason  the  statute 
of  27  E.  1.  cap.  3.  de^fihibtis  levatiSyXYitX  directs  and  authorized 
justices  of  gaol-delivery  to  inquire  of  sheriffs  and  others,  that 
have  let  out  of  prison  by  replevying  persons  not  replevisable^ 
or  have  offended  against  the  statute  of  ^ef/mint/er,  and  .to 
}^unish  them  according  to  that  statute,  extends  not  to  courts 
or  justices  of  the  peace^  but  only  to  sheriffs  and  subordinate 
officers. 

And  the  truth  is,  it  could  not  be  well  applicable  to  any  but 
them,  for  as.  all  writs  of  homine  replegiahdd^  de  mdniicaptionej 
4*  €le  odio  4"  ^/t^  were  directed  to  the  sheriffs,  so  iu'  most  cases 
what  was  to  be  done  in  those  times  for  bailing  of  prisoners  was 
most  commonly  to  be  done  by  the  sheriff; 

This  statute  declares,  1,  Who  were  not  bailable  by  the  com- 
mon taw.  2.  Who  from  thenceforth  should^  not  be  bailable ; 
and  3.  Who  should  be  bailable,  and  inflicts  puiiishiHent  upon 
sheriffs  andWiliffs  bailing  those  that  are  not  replevisable,  and 
not  bailing  those  that  are  replevisable. 

And  this  act  extends  not  only  to  such  bailments  as  might  be, 
virtute  officii^  but  also .  to  bailments  by  force  of  the  common 
writ  de  homine  replegiando  6t  de  manucaptione ;  whereof 
hefeafter. 

My  lord  Coke  in  his  comment  upon  this  chapter(cA  hath 
given  us  the  substance  and  intent  of  this  statute,  which  I  shall 
Uierefore  but  in  effect  transeribe. 

(i)2C9.  J^il.j>.  186.  4r  M9«       -        ^ 


r 
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I.  As  t6  those  that  were  irreplevisable  at  coiamoriiaw;{9] 
I  raenn  before  the  statute  of  3  E^  1.  (for  possibly  more  amreutlf 
all  offenders  were  repleviisabte  J  they  are  of  four  sorts. 

\.  For  the  death  of  a  man.  ;        ^ 

At  this  time  there  was  held  little  differeqce  between  murder 
and  oianslaughtery  but  only  in  degree;  for  till  23'  H.  8.  clergy 
was  allowable  in  the  one  as  well  as  in  the  other>  nay,  at  this 
day,  if  (he  indictment  rfin  only  inter/eeit  ^  murtfrat;t7  without 
.fcp  malttid  prmfogitaidf  the  prisoner  haCh  clergy. 
'  And  as  to  the  point  of  bail  no  difference  was  at  conimon 
law,  nor  after  the  statute  of  3  JS.  1.  till  later  statutes,  {dequibuM 
infra,)  between  murder,  manslaughter,  or  the  killing  of  ia.  rnali 
36  defend tndpy.OT  pet  infortunium^  for  they,  that  could  not 
bail  in  murder,  regularly  could  not  bail  in  the  other  three 
casQss* 

Ahd  this  held  utiiv^rsally  as  to  bailment  by  the  sheriff  or  by 
the  justices  of  peace;  but  as  to  others,  it  had  some  exceptions. 

The  court  of  king's  bench  might  and  still  may  bail  in  any 
case. wbatsoever,[10]  even  in  high  treason  dr  murder,  for  the 
court  is  held  in  law  coram  ipso  rege.  4  Co.Instit.  p.  7t»  2  Co. 


M.V 


felonj 


[9]  For  by  the  oommon  law  ^  man  aeeoted  of  indieted  of  higfb  traaabn;  of  uty 
^.,oiij  whataoever,  was  bailable  amta  good  eiunetj;  for  i^  tbe  ooairooa-la^  the  gaol 
w^s  hif  pledge  or  surety  that  could  find  none,  and  this  appear^th  bj  Glanvil  wl^o 
saitb,  Is  (|oi  accusatur  tft  prijediximus,  per  plegioe  salvos  et  secure^  soletattachiari, 
'  aut  si  plerios  non  habuerit  in -carcerem  detradi;  so  as  a  man  by  the  commou  law 
Was  bailM>le  for  anjr  offimbe,  until  he  were  convieted:  and  thi^  stoemeth  to  be  the 
old4aw of the,Iand  before  th^  conquest^  viz:  Ingenuus  ^aiaque  fide  jussores  qui  onia 
(si  quando  in  crimen  Vocetur)  jus  suuni  cuiquettibuere  quam  paratissunnm  fbro 
prsstent,  fidissimos  adhibeto.  3  Inai,  XS9.  Sed  quere  %t  vide  Olant,  Libl  14. 
Mpt.  1  anid  S,  where  he  excepts  from  bail  homieide  *<  vbi  ad  torrorem  alitor  ekor 
tuttisest.**    Bee  Jfirrour,  eAap.5.^ 

[10]  II.  Y.,Mark9, 3  Eagt^  1^3 ;  iiudd'$  ease,  1  Coup,  333.;  5.  T.  R  ite.  They 
do  not  usually  bail  in  case  of  felony  unless  it  appear  doubtfUl  whether  ^ny  offence 
has  been  committed ;  R,  r^Judd^  2  7. 12. 257 ;  R,  v.  Remn€nt^  5  T,  /?.  169 ;  and 
not  for  dejibct  in  mittimus.  3  Ea$t,  163.  Bail  refused  where  tfie  party  had  b^eii 
committed  fbr  suspieiom  of  murder  in  a  ifbreign  country,  jl.  v.  HuUhitwm^  3  KtkUt 
785;2  FsniiSU.  NotusuaUyfor  lUhealthof  party;  ii.v.;Sftttia;Aicrfr.  J:  li^ti«.29; 
but  when  his  life  is  ip  danger,  see  Ld,  Ayle$lmry*$  eoss,  1  Satk,  103;  U,,&  v. 
Joni$t  3  Wa$h,  C,  C.  224.  Not  where  the  complaint  is  constitational  or  the  illness 
arising  from' the  act  of  the  prisoner.  R*  t.  Wyndham,  1  Strtt,  4"  When  he  is  un- 
able to  defray  the  expenses  of  being  brought  to  Westminster,  if  it  appdar  that  he 
ought  to  be  -bailed,  a  rule  will  be  granted  to  riiew  cause  why  he  should  not  be 
bkiied  by  a. magistrate  in  the  county  with  a  certiorari  to  retdm  the  depoaitiooe 
before  the  king's  beneh.  A  V.  Jones,  1  B.  if  Jld.  20d  f  ses  C'v.  Btookor,  9  DmoL 
JP.  C.  446 ;  R,  v.  Jtfatscy,  '6  M.  Sf  Selw.  109;  without  aa  aflKdavit  of  poverty.  JR.  v; 
Oregory^.^  Dowl,  P.  C.  129.  ,  ^ 

1^  1  d&  2  Viet,  eh,  45,  the  judges  of  the  common  pleas  and  oichequet  have  the 
same  powers  of  iiStiling  with  those  of  the  king's  bench. 

A  pBison  oharged  with  treasea  may  be  admitted  Ux  bail  bat  not  wiibout  very 
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Ifuiif.  0.180.  but  this  is  ia  the  discretion  of  theoourt^and  none 
can  chalien^  it  ifeyurtf. 

And  this  bailment  in  the  king's  bench  may  be  upon  an  origi* 
nal  indictment  before  them  in  the  connty  where  th^y  sit^  or 
upon  an  indictment  removed  by  certiorari^  or  upon' a. prisoner 
jremoved  by  habeas  00171119  before  or  after  an  indictment  taken; 
vide  if\fra. 

-^  In  some  cases  justices  of  gaol-delivery  may  bail  in  case  of  the 
death  of  a  man. 

I.  If  a  man  be  found  guilty  <A  a  death  se  defendendo,  or  pat 
ivfortuhium  upon  his  trial,  the  justices  of  gaoI-<deUi^y  may 
certify  the  matter  ipto  ^haneery^  that  the  party  may  sue  his 
pardon  of  course^  and  in  the  niean  time  bail  him  till  the  next 
sessions..  3  E,  3.  Coron.  S6\.        '      . 

And  the  same  la\ir  it  is,  if  the  coroner's  inquest  only 
find  it  se  defendendpy  such  inquisition  ^hejBving  the  £  1303 
^peoial  matter,  as  it  ought,  is  good,  Stamf.  P.  C.  cap.  7. 
/i  15.  i.  26  Elfz.  Holme^a  case,  Crompt  depaeeyf,  153.  6.  ^ 
28.  a.  and  the  reason  of  the  bobtx>f  13  ^*  3.  cited  by  Cromp* 
ion,  that  in  an  indictment  beforfe  the  qoroner  se  defendet^do^ 
the  words  se  de/endendo  were  void  and  stricken  out,  is  not 
because  they  were  against  the  king,  but  because  they  were  top 
geneml.  ^" 

2  Co.  InsiiL  super  stat  Otoue..eap.9.  p.  SIS.  an  indictment 
se  de/endendo  is  good  before  justices  of  gaol-delivery,  but  iti^ 
there  said  it  is  not  good  before  justices  6f  peace;  de  quo  supra^ 
j9*45.and  therefore  upon  such  an  indictment  before,  the  coroner 
«e  de/endendo  specially,  the  justices  of  gaoI*delivery  may  bail  the 
party  till  the  next  sessions  to  procure  his  pardon  of  course,  as 
well  as  if  it  had  been  found  upon  his  trial;  and  so  it  was  done 
26  Eliz.  in  Holmes^ s  case,  Crompt.  153.  b.  vide  Jlp-Riee^s  cas^e, 
19  H.l.  Kelto.  53.  a.  Crompt.  ibidem. 

SL  If  a.  man  be  convicted  of  manslaughter,  and  hath  a  pardon 
to  plead,  which  the  justices  of  gaol*delivery  see  in  the  interval 
.  of  the  session,  they  may  bail  him»  (notwithstanding  his  convic- 
tion and  that  of  manslaughter,)  to  another  session  to  plead  his 
pardon.  2  E.  ^.  B.  Mainprise  9t4.  Crompt  153  b. 

3.  If  a[  person.be  brought  before  the  judges  of  gaol-delivery 
upon  suspicion  of  murder,  but  before  commitment  or  indict- 
-       •  ...  ... 

•trmiflr  reMoni^  V,  A  y,  liemikont ^  I>d&.  IS ;  U.&r.SUwart^^^  DaU. 345 i*9fe 
1  ABrf*«  IrisI,  306— 31d. 

An  accbdipiioe  ia.ftloay  wai  held  to  bail  the  pdndpttl  not  beinf  taken.  Anou. 
Lvfi.  554. 

A  judge  wUl  not  admit  a  party  fo'bail  after  the  gnnd  jnry  have  returned  %  true 
hill  aminrt  him  for  murder.  Jt  t.  CiUmM^^  BC.^F.  5Si;  tee  It  t,  GuUridg; 

9c.^p.ssa 


/ 
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ment  [U  appears]  npoa  examipation  of  the  feet  by  the  justices 
of  gaol-delivQry,  that  he  is  not  guihy,  (tha  io  truth'  a  felony 
were  committed,)  the  justices  of  gaol-deliirefy  may  bail  him  to 
another  sessions:  mde  SI  Eliz.  in  ease  de' Sa{ford,  CrompL 
1*4.  a. 

'  But  I  am  not  of  the  mind  that  the  same  judge  {Shuttle^ 
worth']  was  of  that  if  he  he  convict  upon  a  trial  against  the| 
opinion  of  the  judge,  that  he  can  bail  him  to  sue  his  pardon ; 
but  all  he  may  do  is  to  reprieve  him  before  judgment,  and  cer- 
tify for  him  for  a  pardon. 

And^erefore  it  seems  to  me  there  is  no  difference  betweea. 
this  case  and  that  of  Dyer  179.  a.  where  a  man  is  cod- 
[131]  viot^  and  it  is  doubted  whether  he  be  within  clergy, 
yet  he  remaineth  not  bailable. 

4.  If  a  man  be  indicted  of  murder  at  the,  sessions  of  gaol- 
delivery,  and  prays  his  triaj,  but  the  prosecutor  ibr  the  king  is 
not  ready  with  all  his  evidence,  the  judge  may  respite  his  trial 
till  another, sessions;  and  tho  he  be  not  boiind  to  biul  him,  yet. 
if  he  do  find  that  it  is  no  contrivance  of  the  prisoner  to  surprise 
the  prosecutor,  but  that  it  is  merely  the  neglect  of  the  prosecu- 
tor, or  that  his  pretense. is  merely  a  delay  to  continue  the  party 
in  prison,  I  have  known  it  often  practised  at  Newgate,  and  else- 
where, for  the  justices  of  Raol-aelivery  to  bail  the  prisoner  till^ 
another  sessions,  if  it  be  mr  off,  and  upon  eiroumstances  eon- 
8idered.[ilJ 

A^d  yet  in  none  of  these  cases  neithet  justices  of  peace  not 
sheriff  can  bait;  but  how  far  they  may  bail  in  cases. of  man- 
slaughter, shall  be  said  hereafter,  when  we  consider  the  subse- 
quent statutes.- 

And  thus  far  at  present  for  bailing  in  case  of  the  death  of  a 
man. 

2.  The  second  case  where  a  man  was  not  bailable  by  the  com- 
ition  law,  is,  where  a  man  is  taken  per  mandaium  domini 
regis :  this  is  not  intended  of  the  personal  command  of  the 
king,  for  regularly  as  the  king  cannot  in  person  arrest  or  im- 
prison, so  he  cannot  command  another  to  imprison,  but  it  must 
be  done  by  some  order,  writ,  or  precept,  or  process  of  some  of 
his  courts.  16  H,6:  Monsirauns  de  fait  \Si.  1  H,  7.  4.  &. 
2  Co,  Instit.  super  statutum  fVestminst.  1  ^ap.  U.p.  187; 

Nay>  altho  such  a  ipandate  be  by  commission  under  the  great 
seal,  it  is  vojd,  42  Jissiz,  5.  therefore  the  prwceptum,  or  fnan- 
datum  domini  regis  in  this  act,  is  intended  of  the.  process  of 


{11]  And  now  tbe  tight  of  a  priMoer  by  tho  MTenth  lectioa  of  the  lUboM 
Corpiitaot,31  O0r.d.««f.S.    , 
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IHw  issuing  out  of  the  kind's '  courts  accotding  to  their  several 
jurisdictions,  2  Co.  InsHL  super  Mag.  Chart  cap.  29.  and 
Westm.  1.  cap.  15.  '  But  if  intended  of  the  king's  persolial 
command,  tho  such  a  person  so  taken  be  ,not  bailaUe  by  the 
common  writ  de  homine  replegi^ndoy  yet  he  is  bailable  by  the 
court  of  king's  bench  ojr  chancery  uppn  an  habeas  carpus  ;  de 
quo  infray2  Co.  IfUfiitp,  55.  I8i. 

3.  Thirdly^  Or  of  the  ^nhtices,  viz,  by  writ  of  pro- 
cess issuing  according  to  law  within  thei^r  several  [132] 
jiirisdictlons ;  for  altho  these  were  bail&blio  in  many 
cases  by  the  coiirts  that  issued  the  process,  yet  they  Were  J^oi 
bailable  by  the  common  writ  de  homine  replegiando,  but  are 
excepted  therein,  nor  by  the  sheriff  iiirtute  officii x\\\  the  statute . 
of  23  H.  6.  cap.  10. 

4:  Fourth^,  Or  Jbr  the  Forest ;  persons  imprisoned  by  the 
justice, in  eyre  in  the  forest,  are  not  replevisable  by  the  common 
writ  de  homing  replegiando.  -, 

II.  The' second  part  of  this  statute  is  enacting  or  declarative 
who  are*  not  bailable ;  hut  so  far  as  this  statute  looks/ it  only 
concerns  the  sheriff  and  bailiffiSy  atid  the  common  writs  of 
homine  replegiando^  ot  de  manucaptione^  whicih  are  directed 
to  the  sheriff,  tho  afterwards  it  was  made  tho  rule  in  many 
things  to  justices  of  peace,  Sjrc.  by  the  uta^tutes  of  1  4*  2  P.  4*  -AC 
Itnd  2  ^  3  P.<^  M.  tie  quibus  ii^fra. .  ^ 

And  the  cases  whtfein  bail  is  restrained  by  this  statute,  are 
thirteen  in  number,  some  in  respect  of  the  heinousness  and 
weight  of  the  offense,  as  treason^  burning  of  hpuses,  breaking 
of  prison,  ^c.  and  ttie  rest  upon  the  great  evidence  and  proba- 
bility of  guilt,  as  pei'sons  outlawed,  ^c.  but  I  shall  follow  them 
in  the  order  that  the  statute  3et9  them  dotvh.       .^ 

1.  Persons  outlawed;  for  outlawry  is  an  attainder  of  felony, 
and  [the  oiltlaw]  is  presumed  guilty,  because  he  withdraws 
himself  from  the  process  of  law.  •       . 

And  upon  the  same  reason  it  is,  that  a  person  convict  of. 
felony,  white  the  judge  ad viseth  upon  his  clergy,  is  not  baila- 
ble, because  he  is<  convicted,  2)y.  179.  .a.  Nay,  tho  he  be 
convicted  against, the  direction  of  the  court,[12]  he  is  not 


[12]  The  Court  will  not  between  eonYietion  and  jad^ent  bail  the  offender 
withoat  the  content  of  the  proteeutor.  4  Burr,  2545.  3539.  See  MeNeU*$  caae, 
1  CaitU9  (JV.  York)  72 ;  State  r.  Ward,  2  Hawke,  JSf,  Ca.  JUp$.  443. 

On  appeal  to  the  fiopreme  Gonrt  iVoni  eonviction  in  a  court  below,  it  n  mettei* 
of  discretion  intlie  appellate  Cbiirt  whether  the  priaooer  ihall  be  bailed.    8UU4 ' 
yfi  Ward,  2  Hattk$.  447. 

A  pria^Hier  oonvicted  of  larceny  upon  slig'ht  evidence  and  against  the  charge' <^ 
Hm  CoQft  was  admitted  to  1>all  until  the  day  in  bank  when '  his  eouosel  ehoold 
wan»  lor  a  new  trial .  RegpukB  t«  Meobt^l  SmUh*9  Jmw  (Peiwe.)  57*       •    • 
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bailable  against  the  opioion  of  SkutileiMrih^  81  Eliz*  Cromfi* 
f.  154*11. 

And  therefore  if  the  ordinary  had  had  a  clerk  convict  m  hhi 
custody, if  Ibe  ordinary  lei  him  to  bail^  he  was  punishable: 
vide  15  H,  1.9.  a. 

But  if  a  man  be  outlawed  for  felony,  and  be  taken  upon  a 

capias  uilegatum^  and  plead  in  avoidance  of  the  outlawry 

against  him  that  he  is  of  another  place,  and  so  not  the  penoa 

outlawed,  or  bring  a  writ  of  error  to  reverse  the  out* 

(]  133  3  lawry  .and  assign  his  errors,  the  court  of  king's  bencb 

^  may  bail  him ;  an<jl  it  is  ndt  unusual  s6  to  do.  Whether 
the  outlawry  be  upon  an  appeal  or  an  indictment, 

Ifa  man  be  indicted  or  appealed  for  such  an  offence,  whereia 
bail  may  be  taken,  the  indictment  or  appecil  does  not'  hinder 
his  bailment,  because  it  induceth  no  sufficient  presumption  of 
his  guilt ;  if  he  were  bailable  before  indictment,  he  is  bailable 
after, 8  Co.  Inhiit.  super  staL  fVesttn:!.  cap.  Id.  and staiuium^ 
(psum  F,  N.  Bl  1^49.  22  ^ssiz,  94.  but  nut  allowed  till  he  hath 
pleaded  to  the  indictmem,  16  ^s$iz,  13.  29  ^ssiz.  44. 
>  But  ifa  man  be  hidicted  befor6^  justices  of  a  higher  jurisdic* 
tion,as'before  justices  of  operand  /crmin^f,  he  cannot  be  bailed 
.by  justices  of  p6aee, for  they  cannot  proceed  upon  an  indict*^ 
ment  taken  before  superior  judges,  tho  otherwise  the  cause 
might  be  within  their  cognizance. 

2.  Persons  that  have  .abjured  fpr  felony^  are  aot  bieiilable,  for, 
they  are  attainted  in  law. 

'  3.  Approvers  in  felony  are  not  bailable,  because  they  do . 
confess  themselves  guilty. 

4.  Persons  taken  with  the  mainouvre  are  liot  bailable^  be- 
cause it  is/urtum  mauifes(Ufn.[l3] 

But  that  is  intended  of  the  thief  himself ;  for  tf'«/f .  steal  ^oods, 
and  sells  them  to  S.  and  B.  is  taken  with  them,  B,  is  bailable* 

5.  Persons  that  being  comn^itted  for  felony  break  prison,  are 
not  to  be  bailed;  for,  1.  It  carries  a  presumption  of  their  guiU. 
ii.  It  is  a  superadded  felony  to  the  former,  for  which  they  stood 
committed.  ^  , 

'  6.  Notorious  thieves :  and  herein-  ootnmon  fame,  and  other 
circumstances  may  be  opposed  against  their  bailing,  upless  they 
Canf  shew  reasonable  evidence  to  prove  ttieir  innocence.  16  E.A. 
5,  a,  b,       '■ 

7.  Persons  impeached  and  approved  by  an  approver,  be- 
cause it  induceth*a  stron'g  suspicion  that  tfaey  are  guilty,.bec&i:i8e 
;the  accuser  confesseth  hiitiself  guilty  before  he  can  Impeach 
others. 


{II]  See  JumM*  41fl  UiUr^ 
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But  thi9  hath  <^r(aiB  exceptions^  X.  If  the.  upprdver  be 
dead.  2^  It  the  approf  et  hath  waved  his  appeal.  3.  If  the 
person  accused  by 'the  approver  be  of  good  fame* 

6.  Persons  ajrrested  ior  wilful  burning;  of  anoth^j^  man's 
house,  which  was  a  felony  at  common  law* 

9.  Petsdos  arrested  ifor  ftiisifying  the  king^  coin. 

10.  Or  for  counterfeiting  the  king's  great  or  privy  seal. 

Hi  He  that  is  excommunicated  by  the  ordinary,  is  not  baiU 
able,  unless  it  be  for  a  temporal  cause ;  and  then  upon  a  pro- 
hibition granted,  he  mi^y  not  only  be  bailed  but  delivered ;  or 
upon  an  appeal  and  a  special  writ  de  cauHbne  admitienddy  if 
not  obeyed  by  the  ordinary,  a  special  writ  may  issue  for  his 
enlargement 

12.  Or  if  he  be  .imprison^  for  some  opein  misdeed,  as  if  A. 
dangerously  Ivounds  B.  he  may  be  imprisoned  till  it  be  known 
whether  the  party  will  die  or  live;  and  regularly  is  not  to  be 
bailed,  till  it  shall  probiibly  appear  that  the  dianger  is  over. 
10  £r.  7.  30.  ix^,  S.  Zf.  7.  coj9.  1. 

13,  Nor  he  that  is  arrested  for  treason,  that  toucheth  the  king, 
whether  he  be  indicted  or  not;  these  are  neither  bailable  by 
viirtue  of  the  common  writ  de  komine  replegiandpf  nor  ex  offl^ 
do  by  the  sheriff  or  bailiff  of  a,  liberty.'  .     \     ' 

But  all  OF  any  of  these  &re  bailable  by  the  court  of  king's 
bench.   2  Co.  Insiit.  189. 

HI.  The  third  thing  provided  by  this  statute,  is  to  de61are 
who  are  bailable  by  the  sheriff,  and  they  are  of  seven  kinds. 

1.  Persons  indicted  before  the  sheriff  for  larceny,  if  they 
have  not  been  accused  of  other  felonies  before,  or  as  the  writ 
of  the  register^/.  83.  2.  268.  b.  styles  them,  if  they  are  of  good 
fame. 

This  therefore  lies  very  much  in  the  discretion  and  true 
ipformation  of  the  sheriff,  or  other  justices  that  commit  them. 

2.  Persons.imprisoned  for  a. light  suspicion,  Yiftim  iamen 
futrint  bonm  famm.  ,  .  * 

3.  Persons  indicted  for  petit  larceny.  . 

-4.  Persons  accused  for  receiving  of  felons. 

5.  Or  of  commandment,  force,  or  aid  to  the  felony  done. . 

These  two  last  concern  accessaries  after  and  btforej 
wherein  there  is  some  diversity  of  opinion,  m  our  [  13S  ] 
books. 

Regularly  in  all  cases  of  felony,,  tho  it  be  murder,  the  acces- 
sary is  bailable  till  the  principai  be  attaint,  and  this  holds  as 
welt  in  cases  of  the  death  of  a  man.  as  other  felonies,  40  .£?.  Si 
42.  a.  40  »^^Wz.  8.  But  if  the  principal  be  pnce  attaint,  and 
then  the  accessary  is  taken^  he  shall  not  be  bailed  until  he  hath 
pleaded  to  the  indictment;  but  ..after  plea  pleaded  by  him,  he 
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shall  be  bailed^  notvitbstahding  the  attainder  x>f  the  princf^I, 
tho  it  be  in  case  of  murder.  43  E.  3. 17.  &.  50  E*  S,  \.5;a..21Ji9^ 
9iz.  1(K  47  ^saiz.  16.      '       * 

6k  Oi  indicted  or  aocneed  for  sUi  offense, /or  which  he  ought 
not  to  lose  life  or  member,  Unless  in  cases  of  ofienses  against 
acts  of  parlianient,  where  the  acts  of  parliament  exclude  baiL 

7.  Qrappeald  by  an  approver,  who  is  since  dead- 

These  be  the  cases  wherein  by  thai  act  the  party  is  bailable*. 

And  therefore  though  a  party  be  ctHnmitted,  and  the  tenor 
of  the 'yntV/tm ti^  be  (0  Retain  him  without  bail  or  mainprise^ 
vet  if  the  offense  be  by  law  bailable,  he  that  hath  the  power  of 
bailing  may  bail  him«   CrompL  de  Pace^  153.  a. ;        ,   . 

This  statute  adds  a  penalty,  1.  For  bailing  a  persdn  not' 
bailable  $  if  he  be  a  sheriff,  constable,- or  bailiff  of  fee,  he  shall 
lose  his  office;  aiid  if  he  be  an  under- bailiff,  or  not  a  bailiff  of 
fee,  he  shall  have  three  years  imprisonment,  aiMl  be  fiued  at  the 
king's  pleasure.  2.  And  if  he  shali  detain  persons  replevisable 
after  surety  offered,  he  shall  be  grievousjy  amerced.[14] 

And  thus  far  for  the  statute  of  3  E*  1. 


[136]  CHAPTER  XVI.  * 

qoircBaNiNa  fHB  stattti-bs  of-  34  E.  3.    1  R.  3.    3  H.  7. 

\  Sf  2  P,  fy  M.   2^  3.  P.4r  M'  IN   RELATION  TO  BAILMSRT 
6V  PIIISONBES.  ' 

AirriBNTLT  most  of  the  bttsiness  touching  bailment  of  pri- 
soners for  felony  or  misdemeanors  was  performed  by  the 
sheriff  or  special  bailiffs  of  liberties,  either  by  writ,  or  virtute 
officii  »       - 

But  when  the  offices  of  justices  of  peace  were  instituted  by 
the  statute  of  IE,  3.  ihey  gradgally  had  the  greater  business 
of  committingand  bailing  offenders  devolved  into  their  hands; 
and  by  successive  acts  of  pairliament.    ' 
.    1.  The  power  of  the  sheriff  grew  out  of  use.[l]    2.  The  jus- 


[14j  To  refuae  bail  whe^  Ihe  party  ovf  ht  to  be  bailed  (the  party  o^rlnff  the  bail) , 
U  a  mifdemeaBor  punishable  not  only  at  the  auit  of  the  party,  bat  auo  by  ia- 
dictment  or'  criminal  information.    2  Hawk,  ck,  15,  §  13;  -  Of6er»  t,  Oougk^ 
3  B.Sf  P.  551;  tee  JL  t.  Brndg^r^  Q.  B.  ifil.  vocu  1843;    Bmm$  t.  /Wter,  1  N. 
Oimfkire^  374. 

[1]  At  thU  daythe  aheriirhM  ao  pon^  to  bailor  si  leaat  it  is  neror  aaerelMd 
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•  •  ■  - 

tices  of  peace  obtaind  most  of  the  sheriff's  power  in  relation  to 
bailanent.  3.  Their  power  of  bailment  isin  relation  to  ofiensei 
extended  larger  than  the  sheriff  %  and  in  some  kind  larger  than. 
the  Hmiis  prescribed  by  SJB.  1.  4.  Yet  in  some  respects  the* 
sheriff's  power  a3  to  bailing  in  offenses  not  capital  was  enlarged 
by  the  statute  of  2d  £^..6.  ca/7.  l6. 

J  shall  therefore  tak^  these  several  statnles  in  order  of  time. 

Ir  The  statute  of  S4jEr. '3. 'ca]9.  !•  gaye  them  power  to  appre* 
hepd  malefactors,  and  to  commit  them  to  custody,  or  to  bind 
them  to  their  good  behaviout,  which  was  not  intended  perpe- 
tual, but  in  natjure  of  bail,  vfjr.  to- appear  at  such  a  day  at  their 
sessions,  and  in  the  mean  time  jto  be  of  good  befaavioun[2] 

I       I  ■      ■      >  ■  I  ■  I       I  ■  III  ^— — ^^^-— M^—— ^^— ^^^— ^— ^■^■^■^^^—i ^il^       nil  I  mm^m^^ 

in  practice,  open  oriminftl  charsret.  3  H,  BL  418;  4  Tefm,  Rep§,  90$;  Hawk.  B» 
3  dk.  15,  ^26, 37. 

.By  the  -common  law  emy  coottable,  beinnf  a  eonaervator  of  the  peace,  might 
have  bailed  ^ooe  aaipected  of  felony,  bfit  this  authority  it  tranaferred  from  him  to 
the  jasticea  of  peace  by  aeveral  itotutea.  Lamb,  15.  .        .  ' 

I'St]  This  Burety  for  good  behaviour  iu  raid  to  be  of  near  affinity  to  aurety  oftha 
feaca,  'Dalt,  ehap.  173;  Lombard^  book  3.  p,  tl5;  3  Havokira^  chap,  41. 

Df.  Burn  says  that  it  doea  notAp^iear  thatlhe  conaehratora  of  the  peace  at  com- 
mon law  had  any  power  aa  toi^chitig  the  good'bthavioar  ftirther  than  ae  it  had  «b 
relation  to  the  peace,  and  not  aa  it  \i  contradittinguished  from  it. ' 

These  two  pOwera  of  the  magistrate,  which  Blackstone  claasea  aa  the  **  meaha 
of  preventing  ofFencea,**  and  of  which  he  aays,  that  it  ia  really  an  honor  and  almost 
a  aingaUr  on^ to  the  English  laws  that  they  furnish  sach  atitle, are  neverthelesa 
powers  in  the  exercise  of  which,  more  perhapa  than  of  any  others  in  the  law,  the 
liberty  of  the  citizen  is  Imt  vaguely  defined  and  protected  against  the  diaclretion 
of  the  magistrate. 

Surety  ^  the  peace,  which  meand  of -coarse  imprisenmient  and  indefinite  impri* 
sonment  for  those  Who  cannot  give  it,  may  be-  required,  saya  Dalton,  by  every 
joatice  of  peace  by  virtue  of  his  office  and  of  his  own  power  derived  from  his  com- 
mission, and  that  eithef  of  his  own  motion  and  diacrction  or  else'  at  the  request  or 
prayer  of  another,  DalL  chap,  116;  and  see  for  the  various  charges  upon  which 
the  party  may  be  required  to  give  auch  •uretyl  The  power  of  justices  of  the 
peace  to  require  this  sur^y  is  aaid  by  Lord  Denman  in  R,  v.  Dunn,  4  Per,  Sf 
Dav.  438,  to  be  .derived  only  from  their  commission;  ind  see  Willie  v.  Bridger, 
3  B..4r  Ald,.^^*  Ailpeitens  within  the  king's  {iroteetton  may  have  surety  of 
the  peace:  a  wife  may  have  it  against  her  husband  or  a  husband  -against  his  itiSe.. 
1  Hawk,  chap,  60.  A  may  be  granted  for  Areata  against  th^  wife  or  child: 
Dto/<;366|  bat  not  against  the  aerVants-or  cattle  of  another.  Ltunb*  83.  The 
recognizance  ahall  be  taken  in  the  name  of  the  king  and  the  **  justice  of  the  'peace 
may  thereby  bind  the  party. tq  keep  the  peace  for  one  year  or  for  a  longer  time, 
(by  hif  discretion)  yea  he  may  hii^d  the  party  during  his  life  upon  reasonable ' 
caose:  and  this  the  ju^oe  may  do  either  by  his  own  abaolute  authority  or  .upon 
complaint  to  htm  made  and  upon  good  ckiuse  showed;  as  if  the  oflTeuder  be  a  com- 
mon barretet,  a  rioter,  or  else  in  the  justice's  conscience  a  dangerous  person." 
DaU,  376.  chap.  19.    Hawkins  recommends  it  to  be  the  safest  wa^y  to  bind  the 

rirty  to  appear  at  the  next  sessions'  and  tti  f  A«  nuaniime  to  keep  the  peace.  See 
HavA,  chap,  60.  ^.  16;  Lambard,  p,  105,.  And  such  ifc  the  form  of  the  recog. 
nizance  aa  given  in  both  Dalton  and  I^ihbard;  the  party  is  recognized  to  appear 
at  the  iielt  sessions  with  surety  .for  keeping  the  peace  ad  interim,  s^e  Lamb, 
p,  105;  Dalt,  p,  479.  But  in  the  case  tit  Willie  v.  Bridger,  U  B.  if  Aid,  386, 
which  was  an  action  of  trespase,  where  the  warrant,  upon  which  the  plaintiff  had 
been'antated  and  which  required  of  him  surety  of  the  peace  for  the  term  of  two  ' 
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'  By  the  stattite  of  23  H.  6.  cap.  10«  there  is  not  only  power, 

but  command  to  th^  sheriff  to  let  out  by  eufficient^areties  parties 

arrested  hi  personal  actions^  and  upon  iodibtments  of  trespassy 

•(except  persons  taken  by  excommunieaiw  eapiendOf  cpndem- 

■■  ^  ■  ■    '        "      ■  ■      '        .     ■■  I  .  ,     ■  I  i^. 

rtU9,  w«8  alleged  to  be  illegal,  C  J,  A^oH  held  **  that  a  jnatiee  of  the  peaee  has 
bf  rirtiie  of  the  first  danae  of  aasifnaTlmiia  m  hia  oommiaeioo  power  to  tak« 
•urety  of  tiie  peace' ibf  each  time  as  he  may  think  right,  and  not  only  to  the  next 
•eaaiona.**  Held  otherwiae  in  Maaaaehoeetta,  Gmr.  t.  ITer^  4  Jicat.  /Up.  497. 
In  the.caae  of  ilex  ▼.  JVegarthen^  3  Aev.  ^  Mwl  379,  the  court  of  KiDg>  Bench 
refliaed  tfo  interfere  with  the  discretion  ^f  a  magistrate,  in  taking  snretiea  of  tbfe* 
'  peace;  and  in  the  easeof  JRe«  t.  BoUowoft^  9  MisL  595,  which  waa.  a  like  appH. 
cation,  TlitmlMi,  J.  seems >>  "^7  ^^^  thegr  iWfB  not  power  to  reduce  this  bail;  Mil 

rre;  and  see  JE.  t.  BotDet,  i  T,  R,  700,  where  the  court  did  interfere  to  redooo 
time  of  each  bait  And  per  Atkunt^  J. "  it  has  been  said  ^bat  the  court  may 
require  iVesh'^ail  at  the  end  'of  a  twehemonth  and  so  from  year  to  yetfr  as  Iteg 
,  as  they  shoold  think  neoeasary,  withoot  any  fresh  iaets  being  eihibited  agatnat 
fbe  defiNidant  Bat  1  mnell  doobt  whether  we  haTe  snch  a  power.  It  has  been 
idmitted  that  theren^ever  wai  any  instance  of  the  kind;  and  I  oodess  I  shoold  b* 
very  loth  to  eetaUish  such  a  pKoedenl**  III  the  case  of  Rmx  ▼.  Dwwk^  4  Ptr:  ^ 
J)a9. 437,  where  BCss  Couti  had  prayed  and  ffot  firem.  a  magistrate  surety  of  the 
peace  for  her  protection,  Lord  Denman  h^d  that  **  there  aiost  be  threats  of /utnre 
harm  in  order  to  surety  of  the  peace,  90  precedent  had  been  (bond  in  the  reports 
«f  artidea  of  the  peaee  which  omit  to  state  in  terms  that  the  ezhibitant  was 
threatened  or  the  fact  of  such  language  being  employed  as  the  court  could  not  ftil 
to  see  conveyed  a  tbresU**  And  the  prisoner  was  in  that  case  discharged  on 
habeas,  corpus  for  w»nt  of  such  proof  appearing.  By  skit.  31  Jac*  1.  c.  8.  the 
court  of  Chancery  and  the  court  of  King*a  jftsnch  cannot  grant  surety  of  the  peace 
npeo  the  mere  oath  of  the  party  as  formerly,  but  only  on  the  exhibition  of  orlt^lef 
Iff  tie  peaee. 

SurjUy  for  goed  behavUmr  which  justices  of  the  peaee  are  first  gtren  power  to 
take  by  statnte  34  Edw,  Jlhchap,  1;,  3  Asfnes*  MeU  Eng.  IdfW,  473,  is  limited 
by  Lord  Colie  under  that  statute  to  easel  of  persons  **  that  be  defamed  and  justly 
suspected  that  they  intend  to  break  the  peace,"  and  **  which'  must  concern  the 
kii|«*8  peace.'* 

'Diis  statute,  saya  Dr.  Burn,  seeme  to  liare  had  in  view  chiefly  the  disorders  to 
which  the  country  waa  then  liable  from  great  numbers  of  dbbanded  soldiers,  who 
having  served  abroad  in  the  wars  of  that  victorious  king  (Gdwardlll.)  were 

Brown  strangera  to  industry  and  were  rather  inclined  to  live  upon  raptuB  and  spoil, 
ut  whatever  the  natural  and  obvious  sense  of  it  may  be  when  compared  with  the 
history  and  circumstances  of  those  times,  it  is  certain  that  it  hath  been  carried 
much  further  by  oonstrudion.and  the  purport  of  it  hath  been  extended  by  degree^ 
until  at  len^  tbe/e  is  scarcely  any  other  atatote  which  l^th  received  auch  a 
largeness  of  interpretation.  Dr.  Burn  then  quotes  the  opinions  of  Lamba^d«  Ful- 
ton, Dalten,  Hawkina  and  oth^'  to  show  the  vari9qs  matters  to  which  surety  for 
good  behaviour  has  been  indefinitely  extended,  and  concludes,  that  the  magistrate 
upon  Che  whole  in  this  article  of  the  good  behaviour  cannot  exercise  too  much 
caution  and  good  advisement,  that  in  nfattera  which  the  law  hath  left  iudefinile, 
it  is  better  to  fall  short  than  exceed  bis  commission  and  authority;  that  to  bind  a 
man  to  the  good  behaviour  upon  the  statute  for  evU  fame  in  general  may  not 
alweye  be  with  saiety :  not  only  because  upon  an  action  br oiight  it  may  be  hard 
tp  prove  such  evil  fame,  but  also  because  in  fact  it  is  pot  always  true,  for  many  a 
•good  man  hath  been  evil  spoken  of;  that  although  in  some  oases  a  justice  of  Uie 
peace  may  have  a  discretfofiartf  power  (as  Mr.  Hawkins  Cxpresseth  it)  yet  he  mult 
remember  withal  that  it  is  a  legal  discretion  in  which  in  favour  of  liberty  great 
tenderness  it  to  be  used,  &e.  See  5  Burn,  1230.  edit,  1845. 
The  qualificaUnn  in  the  text,  that  the  surety  under  this  itatote  to  be  taken  by  % 
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nation^  jp^meBtyexeculioQ,  surety  of  the  peaoe^  oi  by  com-. 
mEndment  of  the  jusiiceaor  persons  taken  upon  the  statute  of 
labourers,)  yet  thoK  po  v^  of  bailing  of  felons,  4*^.  by  the  sta* 
tttte  of  3  ii;.  .1*  continued.       •, 


jakioB,  *^w^  DOl  inieBded  perpetnaU  but  in  Batura  of  btil,  Tix.to  appair  sooh  « 
ddy  Ml  their  ■eationa  mn^lw  the  maan  Hm§  te  be  of  good  WhaTioor,**  would  seem' 
to  be  sfipperted  bj  the  Ionia  of  reeognizanee  giTen  in  I^Unbard  and  Dftllon,  ■*  quod 
pereooaliler  cqmpereb&i.  conn  jiMticiariie  dict''dom*  reg!  ad  paouQ»&^a  ad  pnud* 
B|am  generalem  seisionemt  A^i  et  qnod  ipse  ti|l«rn»  ee  bene  gsret  erga  dom' 
reg*.**  Zem^  199.  Indeed  if  there  bb  an  indefinite  power  of  irapriaonmeBt*^m^ 
eoepiclon  not  i&fter  eonvietion  nor  for  trtalyin  either  joeticea  of  the  peaee  or  tlM 
higher  jodgee,  to  apeak  of  none  other  what  beoomea  of  the  pmiaion  of  the  great 
ewter  **n«tto8  liber  hono  oapiatnr  Tel  impriaonetor  niai  per  legale  jndieinin 
pmrium  euorvm.**  C.  /.  Abbtit  in  the  caae  of  WUli»  ▼,  9fidg*r,  ^B.SfAUU 
p,  986.  obeenr^e  open  thia.eoninient  of  Lord  Hale  opon  the  ttaU  94  Edw.  IH.  and 
eoond^ra  that  it  .was  mc^pnt  to  be  npplied  not  to  eaaee  of  eurtf^f  of  thapea^  bat 
to  eaaee  9^  mtntif  fw  gmd  bahniottt  of  pefeene  who  are  eharged  with  offiuicea  for. 
which  it  is  eopposed  they  mre  to  be  brooght  to  trial  i  that  with  regard  to  rach  per- 
sona, the  surety  or  mainprizfr  tenstneoeasarily  be.  taken  for  appea,ranee  at  some 
definite  time  and  plso*»  ^  whieh  an  iodiotnient  may  be  preferred  or  brought  to 
trial  ageing  them ;  end  it  ia  proper  tiiat  the  snrety  ahonld  also  extend  to  t^ir. 
good  beharionr  in  tha  meen  fim«. 

-  In  the  ease  of  Mr.  Selden,  7  Harg.  SUtU  TWaIs,  940,  who  with  othera  had  been 
long  iraprieoned,  whei^  tho  king  at  kat  agnatod  that  they  ohoald  be  bailed  until  their 
trialf  surety  for  eood  behariour  was  *lao  demanded  of  them  ad  interim.  They^ 
€0tted  the  bail  lor  their  appiutranoe  but  went  again  to  jail  rather  thaiji  tprgiVe  tM 
-surety  for.  their  good  bebariour.  It  was  contended  in  their  behalf  thftt  the  de- 
mand:of  thia  surety  was  a  matter  of  discretion  with  th^oooit  and  seldom' urged 
•pen  feCnms  of  folonies  or  trea^ontf ;  knd  one  of  them*  Mr.  Long,  who  had  found 
sureiiee  st  the  Ghief  Justiee*s  ehambers,  reffased  to  eontinae  them  any  leogert 
inasmuch  as  they  were  btend  in  «  great  sum  and  the-goocl  beharioor  was  a  tieib 
jish  pouijL 

.  Bnrety  fir  'the  goad  ttboaring  may  be  firftiUa  mere  easily  than  surety  oif  thn 
peace,  rix*  **  by  the  number  of  a  man's  oompany  or  hf  hb  or  .their  weapons'  or 
harneese,'*  although  there  be  no  breach  of  the  peaee.  Jbamk.  hook  9.  jp^  115. 

In  Noto  York  security  to  keep  the  peace  and  security  to  be  of  good ,  behaTiour 
and  the  powers' possessed  by  justices  of  the  peace  in  requiring  them  are  defined 
by  statute,  and  no  person  may  be.  committed  to  prM<Mi  £ar  not  giving  the  same  in 
u|iy  ease  except  such  as  are  preeoribed  or  authorised  by  statute*  ^  R.S.  705.  §  14. 

Jn  Vtrgwi^  the  judges  of  the  Court  of  Appeals  and  General  Court,  and  the 
JBstices  of  the  peiMse  ate  empowered,  the  former  throughout  the  eororaonwealth* 
•nd  tb^  latter  within,  their  sei oral  .counties  and  corporations  *^  to  demand  of 
such  person^  as  are  not  of  good  fome  sufficient  snrety  and  raainprize  of  their 
good  behaviour***  R.  C^eJmp,  74.  Theee  words  are^to  be  oonfltrued  according 
to  the  ezpooition  they  have  received  ip  the  statute  of  34  Bdie.  liL  from  which 
they  are  taken.    i>avts*  Crim.  Ims,  384. 

in  Fennsyleeina  this  power,  to  reiimire  surety  beforft  eonviction  .for  otiier  than 
appearance,  is  said  by  0.  /.  TUghman^  in  Com,  v.  JDuans,  1  Binn.  98,  n.  to  .be 
founded  upon  the  English  statute  34  £tfie.  Ill,  cAsf^  1;  the  right  of '•holding 
to  bail  for  good  behaviour**  against  Ubeb,  (to  which  Oalton  extends  it,)  is 
doohted,  or  at  least  that  the  case  should  be  accompanied  with  extraordinary 
circomftances  to  justify  the  requiring  such  surety:  surety  for  good  beha* 
Tiour  is  said  to  be  more  pxtensive  in  iti.  nature  than  surety  for  ^he  peace,  and 
may  be  mm%  easily  <  forfeited^  and  therefore  should  be  exacted  with  greater 
caution. 

March  19,  1647.    In  the  eiiminal  OffVt  ^  Philadelpfain  three  young '  OMa 


197         HISTORIA  Pl.ACrrpRUM  CORONJB. 

II.  fiy  the  statute  o(l  R.  3.  cap,  3.  ^fofhSmneb^  persons 
have  been  taken  and  impri^ond  u|)on  suspicion  of  feloDyi  some- 
times upon  light  suspicions^  sometimes  by  malice,  and  detaind 
without  bail  or  mainprise,  it  is  enacted,  that  every  justice  of 


were  pot  opon  ^etr  trial  on  a  char^  of  riot  in  Mojnnetuiing.  After  the 
wUnesaes  ^of  the  Comib^onWealth  had  been  heard,  the  proaed^tion  waa  aban- 
doned, and  the  jur^  asked  to  find  a  verdict  «f  dequUuU^  aa  there  was  not  t^tL 
aony  enonsh  to  convict  them  of^the  diarge  of  riot.  QunuMl^  J,  presidifig', 
ordered  each  of  the  defendants. to  entar  bail  in  the  anm  of  five  hundred* doU 
lara  for  their  fiitare  good  behaviour,  it  liein^  known  to  the  court  that  they  ii«d 
been  eommittinff  oveK  ads  in  the  lower  part  of  the  township, 

Resfub.  V.  Donagun^  2  Feefes  (Peitnd.)  iieps.  .437,  was  a  case  where  after 
a  trial  of  the  de&ndants  and  tkfir  aefuiUal  dy  a^'«ry,  the  Court  of  Oyer  and  Ter- 
miner where  the  trial  ^had  been  held,  thinking  from  what  had  appeared  <m  the 
trial  that  there  wa^  strong  (fronnd  to  believe  the  prisoners  were  guilty,  ordered 
them  to  gw  bail  in  ten  tl^owsand  dollars  for  their  gped  behaviour  dnrinf  four- 
teen years,  with  two  good  sureties,  in  tpn  thousana  dolbirs  eaieh;  in  deuult  of 
whicii  they  were  committed*  This,  demand  of  bail  was,  in  the  cironmstanoes  of 
the  defendants,  of  course  equivalent  to  ImpriMoment  fbr  life,  or  at  least  for  four- 
teen y6arB,.^dppo6ing  that  would  satisQr  the  rpquirencnt.  It  does  aqt  appear 
firom  the  report  of  tife  case  that  there  was  any  evidence  of  eeti  fanu  or  of /tifert 
evil  intention*  except  aiir  arising  firom  the- past  offence,  of.  which  they,  had  been 
suspected,  indicted  and  acquitted  by  a  jury,  and  were  still  suspected  bj  the 
court  The  case  was  Removed  by  certiorari^  to  the  Supreme, Court,  and  on  appli. 
cation  for  their  discharge,  it  was  said  per. curiam:  ^  The  court  before  whom  the 
trial  was  had,  under  their  generid  authority  to  preserve 'the  peace,  had  a  right 
to  require  such  l>ail  and.ibr  such  a  length  of  time,  as  t^ey  judged-  would  iMst 
answer  the  ends  of  public  justice.  No  doybt  can'  be  entertained  of  it.  Ai^  -it 
would  be  highly  inti>roper  for  Us  to  interfere  in  a  matter  wherein  they  have 
exercised  their  legal  discretion."  There  is  no  authority  cited  «.by  court  or 
counsel;  there  ii  a  reference  at  the  foot  of  the  nage,  apparently  by  the  reporter 
or  editdr  of  the  libok,  to  Comb,  40,  and  S  Hawk,  442,  as  authority  ,^  that  surely 
f^good  behavUfur  may  be  ordered  by  the  court  afier  atqmUiU*''^ 

"Hie  case  in  Comberba€h  was  an  information  against  Sir  John  Knigtit  for 
going  arided  to  church  contrary  to  the  statute  2  Edw,  III.  The  court  say, 
p,  3S,  that  conviction  under  this  statute  should  depend  on  the  miikieanimua  or 
otherwise  .with  which  he  went  armed:  he  was  acquitted;  and  after,  on  motiha 
of  the  Attorney  General,  Was  ordered  tegive  bail.  Thia  c^arge^  in  its  nature, 
would  seem  to  imply  future  danger  to  Uie  peago;  and  from  the  report  of  the 
ease'  it  would  appear,  that  though  Sir  John  could',  not  be  cmivicted  under  the 
statute  for  want  of- evil  intention,  vet  that  he  still  went. armed  to  church, 
and  for  the  future  safety  of  this  he  was  probably  held  to  surety  of  the 
peace. 

Mr.  Hawkins  sa^sr  '*That  it, hath  been  adjudged  that  if  the  jury  acquit  a 
prisoner  of  an  indictment  of  felooy  against  manifest  evidence,  the  court  naay 
before  the  verdict  is  recorded,  bat  not  after,  order  them  to  go  out  again  and  re- 
ccniliderthe  matter;  but  this,  is  by  many  thought  hard,  and  seems  not  of  Ute 
years  to  have  been  so  frequently  practised  as  formerly.  AUo  there  are  in* 
etaneet  where  defendants  acquitted  against  plain  evidence  of  felonies  and  other 
enormous  crimes,  have  been  bound  to  their  good  behaviour.  However,  it  is 
settled,"  '&,c..,  2  Hawkine,  442,  ehap,  A1,  ^  11.  Two  6ases  are  cited  in  the 
margini 

'.  1.  HopeetiU  TUden'e  ease^  Cro.  Car.  291.    Where  the  defendant  was  indicted 

of  buggery  and  acquitted »  **  but, because  the  evidence  (if  it  had  been  believed  by 

*  the  jury) 'Was  very,  strong  against  the  prisoner,  Richardson  Chief  Justice,  and 

,  Jones  appointed  that  the  prisoner  should-  be  bound  to  hii  good  behavionr;  where- 
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peace  within  their  Ihnits  have  pother  to/l^t  such  prisooere  to 
bail,  as  if  thev  had  been  indicted  before  them  at  their  sessions, 
and  shall  ha#  power  to  inquire  of  vscapes.'^ 

This  ^ve  power  to  any  one  justice  of  peace  to  bail  any  pri- 
soner for  felony,  and  excepts  not  manslaughter,  but  withal  sup* 
pbseth,  that  before  this  act  they  could  not  bail  till  indictment 
m  their  sessions;  bat  it  seems  was  somewhat  uticertain;  for  it 
was,  where  they  teere  committed  for  malice  or  light  suapteiona. 

III.  The  statute  of  3  £r.  7.  cop.  3,  reciting  the  statute  of  1  R. 
3.  and  that  by  colour  thereof  divers  persons  not  mainpernable 


upon,  t^inst  the  opinian  •£  myself  (Cfoke,  J.)  and  Jostioe  BerUej,  be  wae  «q 
bound.*' 

S.  Bmiuand  Cottii^jtmV  cMe,  Oro,  Car.  506,  who  were  indicted  with  MTen 
others  for  a  grmnd  riot;  four  of  them  bein^  arraigned  were  ibund  gailtj,  and  670 
of  them  were  foond  wft  guiityi  but  agaidat  three  of  these  tbe^e  was  probable 
ertdence  that  th^  were  aiding  to  this  riot  and  r^cous,  but  the  jorj  acqi^itted 
them;  wherefore  beeanae  it  ^as  so  great  a  riot  and  offence,  beincr  committed  so 
near  the  ooort,  it  was  adjudged  thai'  tbe  said  four  persons  whidi  were  so  con- 
Tided,  shoald'be  committed  to  prison,  ahd  every  of  them  sbbuld  pay  500  poinds 
fiM»6  to  the  kinff,  and  that  every  of  them  ahoutd  stand  on  the  pillory  at  WesU 
minster  and  Cbariog  Cross,  where  the  riot  was  done  t  and  that  Thomas  Groom, 
who  was  «  eobler  and  entmd  into  the  bouse  with  a  drawn  sword  and  a  kettle 
upon  his  head,j»  an  hemlet  to.  defend  himself,  should  stand  upon  tbe  pilforT' 
with  a  sword  in  his  hand  and  a  kettle  upon  his  head  ;•.  and  should  be  bound  with 
good  sureties  for  their  good  behaviour,  before  they  should  be  delivered :  and  the 
ttiree  whieh  were  aeptUttd^  against  whom  was  such  probable  evidence,  were 
hound  to  find  «tfr«fie«  for  tJknr  good  bthamour.  \ 

In  the  Qfuem  v.  Ro^ero^  HoU^  331,  it  is  said  by  ^olt,  C.  X:  «*  So  in  Uiis  eoi|rt, 
if  a  witness  will  be  msolent,  we  may  commit  for  the  immediate  contempt  or 
bind  him  to  the  good  behavioiw.  put  we-  cannot  indict  him  for  it^  and  that  is 
the  course  accwdtng  to  the  common  law  ef  Enp^land.  And  a  binding  to  good 
behavionr  is  net  by^way  of  punishment,  fbr  it  is  to  afaow  that  when  one  baa. 
brokfr  the  good  behaviouri  he  is  not  to  be  any  more  trusted."  Quoted  I  Siderfin, 
144,  which  was  a  case  4>f  commitment  for  contempt. 

In  Elitaboih  CUxton'o  cess,  JtficA.  13  IF.  3,  Hdit  C.  J.  committed  the  de. 
fendant,  **  because  it  appears  that  she  is  a  lewd  woman  and  a  freqacfnter  of 
bawdy  houses;  ideo,  she  is  committed  till  she  find  sureties  of  good  behaviour;*' 
and  be  quoted  |3  Hen.  VII.  10:  I*  That  &■  constable  may  commit  lewd  women 
fill  tliey  find  sureties,  and  n^ghbours  are  bound  to  assist." 

In  tha  case  of  At.  X>ttBn,  4  Por.  JSf  Dav.  437,  the  Attorney  General,  Sir  J. 
CSampbellt  after  the  decision  and  opinion  of  the  court,  by  whic))  the  prisoner  Waa 
discharged  from  the  articles  of  the  peace,  submitted  that  upon  all  the  facts  the 
court  had  then  jtirisdiction  to  require  firom  the  defendant  stircty  for  hi$  good  6e., 
Saviour:  but  Lord  Denmaii  said,  that  tbe  judgment  d*  the  court  must  be  taken 
as  disposing  of  tbe  Whole  matJIer  up  to  that  time. 

The  United  Sutes'  A^  of  1798,  ««ss.  3,  chap.  83,  provides,  That  the  jildges  of 
the  Supreme  Court  and  of  the  several  Djifitriot  Courts  of  the  United  States,  and 
all  judges  and  justices  of  the  courts  of  the  several  States  having  authority  by 
the  kwA  of  the  Uhited  States  to  take,  cogniaance  of  oflTences  against  the  eon. 
stitntipn  and  laws  thereof,  shall  respectively  have  the  like  power  and  authority  to 
bold  to  oecurUy  of  the  peace  aifld  for  good  behaviour  in  casea  arisinjr  under  the 
Gonntitution  and  laws  of  the  United  States,  as  ip&y  ^  c*"^  ^  lawfuQy  exercised 
by  any  judge  or 'jostTce  of  the  peace  of  tito  respective'  States  in  cases  cognizable 
befbte  tbenu 
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n^ro  let  to  bail,  enacta,  ^  Tbat  two  juMioes  of  the  peaoe«  wtore^ 
of  >ona  of  tbe^uorii9?»9  have  power  to.  let  auch  persona  as  are 
mainpernable  by  laWy  to  bail  (a  the  next  aesaions^f  the  peace 
or  gaol^deU^ery:,  and  shoM  aecofdingly  return  the  reoogoivaoee 
under  pain  of  JIO/, 

Thia  atatute  seems,  X.  To  repeal  the  statute  of  1  Jl,  3.  as  to 
hailipg*  by  one  justice,  and  gives  it  to  twp  justices,  whereof  one 
of  the  quorum,  a.  It  limits,  also  this,  power  pf  bailment  only  lo 
aucb  c^sea  as  are  bailable  by  law;  and  therefore, it  seems,  takes 
t>»  the  statute  of  3  E:  1.  as  the  directory  what  per8098  aro  by 
law  bailabte.    And  thus  it  sto(>d  till  1  Alar.  , 

17.  By  the  statute  of  1  4*  2  P.  4*  M  cap.  13.  these  two  things' 
ai'e  priDcipaily  enacted. 

1.  That  whereas  the  statute  of  3  H.  7.  is  general,  that  two 
justices  shall  let  to  bail  such  as  are  bailable  by  law,^this  statute 
in  express  words  makes  the  statute  of  3  &  1.  the  standard  for 
the  taking  of  bail  by  two  justices. 

2.  That  any  person  anrested  for  manslaughter,  or 
£  I3&3  o^l^^^  febny  bailable  by  la^^dr  suspicion  theceof^  shall 
not  be  bailed  but  by  two  justices  of  peace,  whereof  one 
pf  the  quqrumy  both  to  be  present  at  the  bailing  of  such  offen-^ 
det,  and  to  certify  it  in  writmg  at  the  next  gaol-delivery;  but 
the  justices  of  peace,  and  coroner  in  Lontion  fand  the  county  of 
MiddUsexjdJiA  in  other  cities,  boroughs,  and  towns  corporate  ' 
within  their  several  jurisdictions]  to  do  as  formerly:  justices  of 
peace,  itc.  offending  contrary  to  the  true  intent  of  this  act,  the 
justices  of  gaoKdelivery  may  fine  them. 

V.  The  statute  of  2  ^^  3  P.  Sc  M.  cap,  10.  only  provi^e^  for 
examinations  and  informatioqa  to  be  taken  by  the  justices  of 
pQace,  as  well  upon  eotnmitment  as  bailing  of  any  prisoner  for 
manslaugbter,  or  other  felony.[3] 


[3]  These  statatte,  u  to  Ule  bailing  of  prisonen  were  repealed  by  7  Oeo.  IV. 
ek,  64,  i  1,-and  now  by  that  act  **  where  any  peiwAi  shall  be  taken  ob  a  charge 
of  iblony  or  suspicion  of  fblonyi  before  one  or  more  justice  or  josUces  of  the 
peace,  and  the  charge  sh^ll  be  supported  by  positive  and  credible  evidenee 
of  the'fact  or  by  such  evidence  i^  if  not  explained  or  contradieied,  shall  in  .the 
opinion  of  the  justice  or  justices  rftise  a  strong  presontpt^n  of  the  guilt  of  the 
person  charged,  such  person  shall  be  commitM  to  prison  by  such  tustiee  or  jus- 
tices io  the  manuer  hereinafter  mentioned.  But  if  there  be  only  one  justice 
present,  tCtkd  the  whole  evidence  given  ]iefon  him  shall  be  such  as  neither  to. 
^  raise  a  strong  presumption  of  guilt,  nor  to  warrant  the  dismissal  of  the  charge^ 
"  sdch  justice  ahull  order  the  person  charged  to  be  detained  in  custody  until  he 
6r  she  shall  be  taken  belbre  two  justices  at  the  least,  (and  when  any  person  so 
taken,  or  any  person  tb  the  fir^t  instance  taken,  before  two  justices  of  the  peace 
shall  be-chargped  with  felony,  or 'on  suspicion  of  felotoy,  and  the  evidence  ^iven  in 
support  of  the  charge  shall  in  their  opinion  not  be  such,  aslo  raise  a  strong  pre- 
sumption  of  the  guilt  of  the  perron  charged,  and  to  require  his  or  her  committal; 
or  such  evidence  ahall  be  adduced  on  beiUUf  the  person  charged  as^  shall  in  their 


'v 
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iTpon  the^  8tatift««,aAd  that  of  3  B.  1.  which  extn-^^saith^. 
•^Thatjfbr  the  death  o/aman(^ya,  person  is  ndt  bailable  by 
law,"  it  iiath  beon  questiondi  whether  judiides  of  peace  may 
bail  incase  of  ttiah^laugbter. 

On  ftie  one  side,  tbe  statutesof  2  Jt/ai?.  and  3  Afeir.'expresiy 
admit  that  they  Enay,  an^  accordingly  the  u^al  practice  hath 
l^eex^ :  vide  Ziomk,  Jusiieey  p.  25*  tjr  seguentibus.         i 

On  the  other  sidef,  thes^  things  mihke  against  their  bailing,  viz. 
I.  Thef  statute  of  fVeatm.  1.  [3  B.  I.]  cap,  15.  recites  expresiy, 
that  for  the  death  of  a  man  the  offender  is  not  by  law  baitaible, 
and  the  very  statute  of  1  4*  0  /'v  4*  M  refers  to  the  statdte  of 
dB.  1 .  as  the  mie  and  standard  for  justices  of  peace  to  proceed 
by,  in  case  i^f  bailing.  ^ 

2,  Again,  the  statute  of  Gtoucesief,  cap.  ^.(t)  expresly  pro- 
▼ides,  **  That'h^  that  kills  a  man  by  mi^ad^onture,  shall  remain 
in  prisbiii  till  th^  coming  of  the  Justices  in  eyre  or  gapl^Kleli^ery^ 
ana  then  he  shall  be  tried;''  and  if  in  ca^e  of  a  death  by  in/orr 
tunium^  ma^h  mpre  in  case  of  a  simple  manstaughtec 
'  ■      ■■        '*♦■'.■•,  '       .  • 

(^  Tide  Oknvii,  £i&  xiT.  i^jk  1  ^  3.  (t)  3  Oo.  laiCJf.  f ,  319. 


•piDioD  woftkea  tbe  protiiHiptioii  of  bis  op  her  aailt;  bet  there  shttll  notwiUi* 
iUmding  appear  to  them  lo  either  of  auch  caaee  to  be  enfficijBnt  gHound  for  judi- 
cial inqoiry  iotb  his  or  her  ^uilt,  the  person  charged  shall  be  admittcid  to  bsil  by 
aaeh'  tare  jiistiees  in  the  manner,  herehmfter  mentioRed.)  Provided  always,  that 
■otfaohg  herein  contiinedt  shall  be  ooostrneJ  to  vequire  any  such  Jasliee  or  jii». 
tioes  to  hear  eYidence  on  beiialf  of  any  person  so  charged  as  aforesnid,  unless  it 
ahall  appear  to  him  or  them  to  be  meet  and  conducive  to  the  ends  of  justice  to 
Hear  thc'sanie*'*  <     '  •     : 

This  i^naotme«t«  is  to  the  i^asei-  in  which  justioe*  sbauM  bail,  ba^  ua^rgoas 
•a  important  amendtneni  by  the  statute  5^6  ^UL  IV.  c.  33,  §  33,  wlkioh^  after 
reciting  **  Whereas  in  many  oases  the  taking  bail  fyr  the  i^ppearai^ce  of  persons 
charged  with  ieleny  may  be  kaJtUt  ^dmUud^mtkoui  endangering  the  appearance 
m€  soeA  persons  .to  take  their  trial  in  due  coarse  of  law  and  it' is  therefore  expe- 
dieot  in  such  cases  to  amend  nod  extend  the  j^ovisiaBS  Is  that  respect  of  the . 
7  000,  IV.  e,  e4,-'  enacts  *«that  it  shall  be  lawfhl  for  any  two  justices  of  the 
jwace,  if  they  shall  Ihtnk  fit  (of  whom  one  or  other  shall  have  signed  the  war- 
rant if  commilment)  to  admit  any  person  or  persons  charged  with  felony,  or 
agalnet  ^irhom  a  warrant  of  eohnnitmeot  for  ielony  is  signed,  to  bail,  in^  tho 
manner  and  ae^rding  to  the  provisions  directed  by  the  said  recited  act,  ia 
sQch  sum  ot  sums  of  money  and  with  snch  surety  or  sureties  as  they!  shall  think. 
fit,  Mnd  nMmthstanding  meh  jtereon  or  pfroono  $haU  have  eonfeoud  the  niatter 
iaid  to  Ho  or  tkeir  ekarge^or  noiwiikoianding'  om^  jkotieoo  ohaU  not  ikink  Aat 
omek.ekargo  %o.groundU$k%  sr  okmU  think  that  the  dreumottmee^  ere.  ouok  ao»to 
nioe  a  preeumpHon  of  gutUJ"     * 

Since  thOse  enactments  one  jostice  cannot  admit  to  hail  on  a  charge  of /efony 
eir  ouopieiou  of  felony,  ^He  most  either  dismiss  the  charge  or  commit  t^e.'ao* 
imsed.  Of  he^mest  order  the  pcrty  to  be  detained  until  he  be  taken  before  two 
jostioes.  If  the  prisoner  be  brought  before  /toe  or  mof>e  justices  either*  in  the 
fiiBt  instance  or  on  being  ordered'  to  be  detained  by  a  single  justice  or  after-  a 
Warrant  of  oomnfiitment  made«  they  may,  if  they  shall  think  nt,  admit  him  to 
UiL    1  finm,  381.  ^ 
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.   3.  Tb0  wiitji>f  Aomine  r^Ugkmdo  exeepts  the  cftse  of  tiw 

death  o/ a  iDaQ<  from  baiL 

'  4.  It  was  r6^Ived  by  all  thc^  judges  of  ^ngtandf,!  Cor.  1. 
that  a  man  is  not  bailable  for  paanslaogfater^  aa  I  had  it  from 
the  .book  of  the  late  chief  justice  Hjfdej  who  accordingly 
[  139  ]  did  sel  ^  fine  of  ;S0/.  upon  a  learned  reader,  being  a 
;  justice  of  peace,  and  now  at)  fniient  Serjeant  at  law  for 
bailing  a  man  in  ca9e  of  manslaughter  in  the  county  of  SaJcp, 
which  I  knew  to  be  true;  and  this  was  approved  by  most  of 
itie  judges  that  heard  it. 

To  settle  this  business  therefore  I  say,  ~  ; 

\  h  Tbatin  case  of  miirder  it  Is  of  all  hands  agreed,  that  the 
jns.tioes  of  peace  cannot  bail^  but  it  is  to  be  doQe  regularly  only 
in.  the,  king's  bench.  ^  .      ^ 

2.  That  in  case  of  manslaughter,  if  the  &ct  i>e  apparent  by 
plain  proof  or  confession  that  a  man  is  kild,  and  kild  by  J*  A 
wliether  the  same  were  done  ea  maliiid  ptsscogiiai^  or  upon 
a  sudden  falling  out,  pir  but  zt^dtftndendo^  yei  a?  justice  of  peaces 
or  two  justices,  whereof  one  of  the  qutxrum  cannot  bail  by  any 
law  ill  force.  ^  -^     .  < 

3.  That  whether  it  do. conir/are  de.  persqnd  oecidentMf  or  dc 
mado  oceidendiyox  not,  yet  if  the  party  be  indicted  of  man- 
slati^hter,  nay  tho  it  were  but  >e  .defendendoj  the  justices  of 
peace  cannot  bail.        -     /   . 

4.  But  if  there  be  a  manslaughter  committed,  and  it  is  cer- 
tainly no  more,  and  a  party  suspected  is  brought  before;  two 
justices  of  the  peace,  whereof  one  is  of  the  quorumy  if  the  mat- 
ter be  doubtful  and  uncertain,  whether  this  be  the  person  that 
did  tba  fact,  the  two  justices  of  pe^ce,  whereof  one  is  of  the 
^t^orttm,  may  bail  thai  man,  and  that  by  virtue  of  the  statute 
of  1  "jS.  3.  cap.  3.  which  gavci  power  to  one  justice  of  peace 
generally  to  bail  any  person  suspect  of  felony,  if  it  appear  to 
him  to  be  a  light  suspicion,  (whereof  he  most  needs  be  the 

'  judge,V which  doubtless  exte/ided  to  manslaughter;  and  altho 
the  statute  of  3  A  7.  cap,  3.  transfers  that  power  to  two  justices- 
of  peace,  whereof  one  of  the  qu&rumj  yet  still  it  was  bottomed 
npot)  the  statute  of  1  If.  3.  and  the  statute  o(  I  ^2  P.^  M.  js 
bottomed  upon  that  bt  S  ff-l* 

Again,  the  statute  even  of  fFesiminsler  I.  [viz.  ^  S.  h]  tho 
it  say  demorit  Aominisy  there  is  no  Ijail  at  common  law,  yet  it 
niust  be  intended,  when  the  offender  is  certainly  known,  for  it 
generally  provides^  'that  persons  taken  upon  a  light  suspicion 
.  shall  be  baild;  and  therefore  the  statute  of  14*^ 
[  140  ]  P-  §•  Af.  when  it  makes  tlie  statute  of  Westmmster  1. 
the  standard  of  jlheir  proceeding  in  point  of  bailment, 
and  yet  supposeth  one  taken  for  manslaughter  bailable,  must- 
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ttieaii  siich  a  manslaioghter,  xirhere  the  p^tyis  [only]  ^iliipected*^ 
pot  where  (he  thing  is  done  [by  faim]>  for  the  words  bailable 
by  iat0^^o  not  only  refer  Xo^ftiony^  whieli  is  the  last  antecedent^ 
but  manslaughter:  and  by  this  cocistruction,  all  tlie  statutes^ 
and  all  parts  of  the  statutes  stand  together.[43 


m  rUSiatu^e  81  CktnUfll.ifhap.ftdeniUltd'*»An  wet  for  tbe  httter  mcxuUig 
Ibe  liherfvof  the  tobject  abd  Ibr  preTention  of  impritonmQnt  beyond  the  leae,** 
proeuEff,  Whereas  great  delays' ha?e.beeD  naed  bv  st^erifi,  gaolers  and  other  o(fi- 
eera  to  whose  castody  aay  of  tl|e  kin(fV  sabjccts  ha?e  been  committed  for  crimU 
Bal  or  supposed  orimiBal  matters,  in  makitog  returns  of  writs  of  :^6es«  earpu$  ta 
them  tKrected,  by  standing  oiit  an  ulioB  and  ^furies  habeas  oin-pas  and  soinetimef 
■lore  and  by  other  shifts  to  avoid  their  yielding  obedienee  to  sneh  writs,  contrary 
to  their  duty  and  the  known  faw  of  the  land  wherebjr  man?  of  the  king's  subjeot* 
have  been  and  hereaiter  may  be  kmg  detained  in  prison;  m  sqch  cases  where  by 
kw  th^  are  bailable  to  their  great  charges  and  vexation;   ' 

II.  For  the  prevention  whereof  and  the  more  speedy  relief  of  all  persons  im* 
prisoned  for  any  such  criminal  or  supposed  criminal  matters;  Be  it  enacted  bv  tfa* 
luAg's  mqst  excellent  majesty,  by  and  with  thc^  advice  and  consent  of  the  lords  * 
temporal  and' spiritual  and  commons  in  this  present  parliament  assembled  and  by 
the  authority  thereof.  That  whensoever  any  person  or  persons  shall  bring  any 
imhea^  esrpss  directed  onto  any  sheriff  or  sheriffs;  gaoler,  minister  or  other  per- 
son whatsoever,  for  anv  perMp  in  his  or  their  costody,  and  the  said  writ  shall  be 
wmed  upon  the  said  omeer  or  ieft  at  the  gaol  of  prison  with  any  of  the  under 
officers,  under  keeper^  or  ^deputy  of  the  said'  offic^re  or  keepers;^  thift  the  said  offi^' 
«er  or  officers^ 'his  or  their  under  office^  nndcr  keepers  or  deputies,  shall  wltbln 
thres  dayv  after  the  servioe  thereof  as  lUbresaid  (unless  the  commitment  aferesdid 
vere  ibr  treason  or  ftlony  plainly  )uid  specially  expressed  in  thi  wkrrant  of  com-t 
nttment)  upon  payment  or  tender  of  the  charges  of  brsngmg  the  said  prisoner*  to 
be  ascertained  by  the  "jodgt  or  court  that  awarded  the  same  and  endorsed  upon  Ui« 
•aid  writ,  not  exceeding  twelve  pence'^  per  mile,  and  upon  security  given  by  his 
own  bond  to  pay  the  charges  of  carrying  hack  the  j^isoner,  if  be  shall  be  re^ 
manded  by  the  court  or  judge  lo  which  ho  shall  be  brought  according  io  the  true  * 
intent  and  qieaning  of  this  present  act  and  that  he  will  nof  make  any  escape  by 
the  way,  make  return  of  such  writ  and  bring  or  cause  to  be  brought  the  bodv  of 
the  perty  So  ooo^nittod  or  restrained  unto  or  beftire  the  lord  chancellor  or  lord 
keeper  of  the  great  sear  of  England  for  the  timo  or  tile  judge*  or  barons  of  th€> 
said  o<MDt  from  whence  the  said  w|-it  shall  issue  or  unto  or  before  such  other  per. 
MM  or  person^  befere  whom  the  said  Writ  Is  made  retqmable  according  to  the 
eommand  thereof  and  shall  then  likewise  certiQ^  the  true  causes  of  bis  deteioe^  of 
imprisonment,  unless  the  commitment  of  the  said  p&rty  be  in  any  pUce  beyond 
the  distance  of  twenty  rnllee  from  the  place  or  places' where  such  eourt  or  person  . 
Is  or  shall  be  residing;  and  if  beyond  t|ie  distant  of  twenty  miles  and  .not  abover. 
one  hundred  miles  iha^  within  the  space  of  ten  days,  and  if  beyond  the  distanoft 
of  one  hundred  miles  then  within  the  space  of  twenty  'days  aftor  such  delivery 
nforesaid  and  not  longer. 

III.  And  to  the  intent  diat  no  sheriff^  gaoler  or  other  officer  may  pretend  igno« 
ranoe  of  the  import  of  any  cnch  writ:  &  it  eUfcted  by  the  authority  aforesaid, 
that  all  such  write  sbaH  be  marked  in  this  ihanner,  per  etdtuium  trieeiimo  prima 
Car^li  eecundi  regie  and  shall  be  signed  fay  the  person  that  awards  the  same;  and 
if  any  person  or  persons  shall  be  or  stand  eommitted  or  detained  as  aforesaid  fbr 
nay  crime,  nn^i•s  for  treason  or  felony  plainly  expressed  in  the  warrant  of  com. 
mitment,  iir  the  vacation .  tiino  and  out  of  term  it  shall  and  may  be  lawibl  to 
and  fojr  the  person  or  persons  so  committed  or  dtetsined  (other  than  persons  oon- 
itet  or  itf  execution  by  legal  process)  or  any  one  on  his  or  their  behalf  to  appeal 
m  WMiphin  l»fte-kml  chin— lior  or  btfd  keeper  <»  any  one  of-  bis  majfisty*^  jns^ 
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tieot  «iUi«r  of  tbe  0119  beaah  «yof  the.  itha  «r'  thf  bwoUt  of,tlM  fecohefqvr  of  tliir 

degree  of  the  coif{  nnd  the  said  lord  ehalioellor,  lord  keeper*  joiitiCM  or  baront  or. 
an  J  of  thoDi  upon  yi^nr  of  ihie  copy  or  copies  of  the  warrant,  or  wahranta  of  commit- 
itteot  and'detainer  or  otherwiaiB  apoa  oath  Qiade  that  aoch  copy  or  copiea  w«ro 
^eoied  to  be  givea  by  such  person  or  persons  in  whofie  enstody  tiieprieoii^or 
<pri8oners  is  or  are  detained  are  hereby  author iaod  and  required- on  request  niado 
in  writing  by  such  person  or  persons  or  any  on  his»  her  or  their  behalf  attested 
and  subscribed  by  two  witnesses  who  were  present  at  the  deB^ery  of  tbe  same  to 
award  and  grant  an  kabeat  eorpuw  under  fhe  seal  of  such  court  whereof  he  shaU 
tkoB  be  ono- of  the  judges,  to  be  directed  (ojUv  tiffioer  or  officers  in  wkois^  eurilody 
the  party  so  committed  and  detained  shall  be,  returnable  tsiwisiiste  before  tbi 
paid  lord  cbancellor  or  lord  keeper  or  sndi  j[ustioe,  b^tfon  or  any  otlier  justioer  or 
\ujtoo  of  the  degree  of  tbo  coif  of  any  of  tike  said  courts ;  and  upon  semof  thefoof 
M  aforesaid,  tbe  ofiloer  or  officers,  under  keeiier  or  noder  keepei^  or  thejr  depn^ 
in  whose  custody  tbe  parly  is  so  committed  or  detsiaed,  shajA  within  the  times 

■  fespectively  before  limited  brin^  sUch  prisoners  before  tbe  said  lord  oba^cellor  or 
lord  keeper  or  suob  justices,  baroncs  or  oi^eof  them  beforjs  whom  the  safd  writ  i4 
^ade  ri^tQrnable  and  fn  case  of  his  aboenoe  before  any  other  of  then!  isrilh  th« 
retorn  of  such  writ  and  the  true -causes  of  tbe  commitment  «im1.  detainer-  ^4' 
thereupon  witbifi  two  days  after  tbe  party  shall  be  brought  before  them«  the  said 
lord  chancellor  or  lord  keeper  or  such  justiee  or  baron  l^fore  whom  tha^prisonsp 

*  shall  be  brought  as  aforesaid  ^hall  disebai^ge^the  said  ^prisoner  from  his  impriwm* 
i^nt,  takio£  his  or  tlyeir  recognisance,  ^itb  ooe^oi  more  suret/or  sureti^  in  any 
sum  according,  to  their  disor^uons,  kaying'  regard  to  thu  quality  of  the  person  and 
nature  ofthe  offisnce,  for  his  or  their  appearance  in  tbe  court  of  .king's  bench  th« 
lero)  folluwhig.  or  at  tbe  next  assises,  sessions  or  general  gaid^eliveryof  aitd  for 
fu^h  cdunty„city  or  place  whore  tbe  commiUnent  ffas  or  wbpr^  (l)e  ofl^oe  win 
committed  or  in  such  other  court  where  the  said  offsncc  .is  ■  properly  cogninabi^ 
$B  the  ease  shall  require  and  there  sha)l  certify  thi^  said  writ  with  the  tetom 
^hereof  and  tbe  said  recognizance  or  recognisanoea  into  the  said  court,  wbei^^ 
(uch  appearai^  is  to>be  mide,  unless  it  shall  ftppetr  unto  the  s^id  lord  chaBoel* 
lor  or,  lord  keeper  or  justice  or  justices  Cr  btron  or  barons  that  the  party  so  com^ 
mitted  is  detained  upon  a  leffal  prooess,  order  or  warrant  out  of  (M>mo  ctMirt  thai 
bath  jurisdiction  of  criminal  mfllttcrs  er  by  some  warrant  signed^and  seaW  wi^ 
the  hand  and  seal  of  any  ofthe  sikid  justices  or  ^rons  or  soma  juidoe  or  justicMi 
of  tbe  peace  for  such  maiiers  or  oflfonoes  far  the  which  hj  thp  law  the  pfisoncr  bi 
not  bailable.  <-     , 

IV.  Provided  always  and  be  it  enacted,  that  if  any  person  shall  have  wilfully 
neglected  by  the  space  of  two  whole  terms  aAer  his  imprisonment  to  pray  a  ha* 
kea9  carpus  for  hi^  enlargement!,  sneh  pereon  so^illuUy  neglecting  shall  not  ha«i» 
«ny  ha6§a$  €9irfU9  to  be  granted  in  Tacation  time  iti  punuance  of  th^  as^ 

v.  And  be  it  further  enacted  by  the  authority . 'aforesaid  that  if  aiiy  officer 

.  «r '  officers,  his  or  their  under  officer  or  under  officers,  un^r  keeper  'or  under 
beepers  or  deputy  shall  neglect  or  refuse  to  make  the  returns  aforesaid  or  tobriof 
the  body  or  bodies  of  the  prisoner  or  prisoners  according  Ip  tiia  command  of  the 
caicl  wrU  within  the  respective  times  iforesaiil  ,or  upon  demand  made  by  the  prir 
toner  or  person  in  his  behalf,  shall  refose  to  deliver  or  within  the  space  of  sis 
l^ours  after  demand  ahall  not  delivur  to  the  perpon  so  demanding  a^tru^  copy  of 
the  warrant  o^  warrants  of  commitment  and  detainer  of  suob  prisoner,  which  b« 
»bd  they  a^e  Hereby  icquired  to  deliver  accordingly»  all  and  every  tbe  bevl  gaolers 
and  kecperp  of  such  prisons  and  soch  other  perfeon  in  w^^ese  custody  thii  prisoner 
•ball  be  detained  shall  for  the  first  o$enoe  forfeit  to  tbe  prisoner  or  party  grieved 
the  sum  of  one  hundred  pounds  ^bd  for  the  second  oflfence  the  cum  of  two  bun* 
dred  pounds  «od  shall  and  is  hereby  made  incapable  to  bold  mi  otecBlc  liis  sakt 
office  t  the  said  peiialties  to  be  ^recovered.,  by  ^the  prisoner  or  ^uty  grievedt  hia 
executors  or  administrators  by  any  actbn  of  debt,  suit,  bilh,  plaint  or  bifonnaticA 

« in  any  of  the  king's  courts  at  Westminster,  wherein  nu  essoin,; protecthm,  privi- 
lege, mspection,  wager  of  law  or  stay  pf  prcsecvtion  by  ncn  vult  nlterius  proseqoi 
or  otbcrWute  shall  bt  cjlimtlcd  qr  ijkwrcd  or  mj  worn  tt^n  unc  imyaylfpesb  wt 
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maf  reicovary  or  Judgtaeift  st  fhe  fait  of  tny  puiy  ^leved  «haI1  be  a  saffictent 
eonvictioB  for  tbe  fSrat  offence,  ahd  any  aller  recovery  of  judgtihent  at  the  suit  of 
a  party  grieved  fer  any  oflence  af^  the  first  jadgment  shall  be  a  stifficieot  con- 
tietion  to  bring  the  officert  or  pstwrm.  withib  t&  said  penalty  lor  the  seccM^ 


¥1.  And  fbr  the  pterention  of  unjust  Texatioof .by  reiterated  comn^tinentl  for 
the  tam^ofience,  be  it  enacted-  by  the  antboriiy  aforesaid,  that  no  persoo  or  per. 
won  #hich  shall,  be  delivered  or  set  at  large  upon  any  habeoi  eoirpui  shall  at  any 
time  hereafter  be  agaio  imprisoned  or  committtd  ror.the  sameofienee  by  anv^ 
person  or  persona  whatsoever  .other  than  by  the  legal  order  and  process  of  encn 
eoort  wherein  he  or  they  shall  be  botrnd  by  reeoghi^aneo  to  appear  or  otber  court ^ 
having  jurisidiction  of  t^e  cauas ;  and  if  any  other  person  or  persons  shall  know*' 
Ingly  contrary  to  this  act  recommit  or  imprison  or  knowingly  procure  ,ot  cause 
to  be  recommitted  or  ifnprlsoned  for  the  same  dffenee  or  pretended,  offence  -any 
person  or  persom^  delivered  or  set  at  large  as  aforesaid  or-  be  knowingly  aiding  or 
assisting  therein,  then  he  -Or  they  shall  A^rieit  to  the  prisoner  or  party  grieved  the 
sum  «f  five  hundred  potinds,  any  ooburable  preteot^  or  variation  in  the  warrant 
or  warrants  of  oominitmelit  notwithstanding,  to  be  recovered  as.- aforesaid. 

VIL  Provided  always  and  be  it  fbrthei^ -enacted,'  That  if  any  person  or  per* 
eons  shall  be  committed  for  high  treason  or  felony  plainly  and  specially  ex- 
pressed in  tho  warraift  of  commitment  upon  his  prayer  or  petition  in  open  court 
the  first  week  of  the  tBrm,.or  first  day  of  the  sessions  of  oyer  and  terminer  and 
general  gfsol  delivery,  to  be  brought  to  his  trial,  shall  not  be  indicted  some  time 
m  the  next  tenn,  sessions  of  oyer  and  terminer  or  general  gaol  delivery  aAer  sucft 
eommitment,  it  shall  and  may  he  lawful  to  and  for  the  judges  of  the  Coqrt  of 
Kingy  Bench  or  justices  of  oyer  and  terminer  or  general  gaol  delivery,  and  they 
are  nereby  required  upon  motion  to  them  made  in  open  court  the  last  day  pf  tli$ 
term,  sessiona  or  goal  delivery,  either  by  the  prisoner  or  any  one  in  his.  behalf^  to 
set  at  liberty  the  prisoner  upon  bail  pnless  it  appear  .to  the  judges  and  justices 
ttpon  oath  made  that  the  witnesses  for  the  kinff  could  not  be  produced  the  same 
term,  sessions  or  general  gaol  delivery;  and  if  any  person  or  persons  committed 
as  aforesaid  dpon  his  prayer  or  petition  in*  opien  court,  the  first  week  of  the  term 
or. first  day  of  Ibe  sessions  of  oyer  and  terminer  aqd  general  gaol  delivery  to  1^ 
brought  to  his  trial,  shall  not  be  indicted  and  tried  the  second  term,  sessions  bf 
oyer  and  terminer  or  general  gaotf  delivery  after  his  commitment  or  upon  hli 
t^l  shall  be  fcquitted^  he  shall  be  discharged  from  bis  imprisonment 

VI I L  Provided  always  that  nothing  in  this  act  shall  extend  to  discharge  oat 
of  prison  any  person  charged*  ia  debt  or  other  action,  or  with  prpcees  in  any 
civil  eause,  but  that  after  he  shall  be  dbcharged  of  his  imprisonment  for  such 
his  erimiua!  offbnoe,  he  shatt  be  kept  id  custody  according  to  the  law  for  such 
other  suit.  ^ 

IX.  Provided  always  and  be  it  enacted  by  the  authority  aforesaid.  That. if  any. 
person  or  persons,  stA>jeets  of  this  realm,  shall  be  committed  to  any  prisonior  in 
custody  of  any  officer  or  offieers  whatsoever  for  any  cf  imiijal  or  supposed  crimi- 
Bal  matter,  that  the  said  person  shall  lyd  be  removed  firom  the.  said  prjsoii  and 
oostody  into,  the  costiMly  of  a^y  other  officer  or  officers^  nnless  it  be  by  habeas 
corpM  or  some  other  legal  writ,  or  where  the  prisoner  is  delivered  to  tho  con<p 
stable  or  other  inferior  ^oer  to  carry  to  some  common,  gaol,  or  where  any  perS^ 
•oo  is  sent  by  order  of  any  judge  of  assixci^  or  justice  of  ihe  pesce  to  any. 
oommon  work^umte  or  house  of  correction,  or  where  the  prisoner  is  remov<^ 
from  one  prison  or  place  to  anoUier  within  the  same  county  in  order  .to  his  or 
her  trial  or  discharge  in  due  course  of  Uw,  or  in  case  of  suclden  fire.or  infection 
or  other  necessity;  and  if  any  person  or  persons  shall  afler  such  commitment 
mfiiresaid  make  out  and  sign  or  countersign  any  warrants  for  such  removal  afore- 
said eontrary  to  this  act,  as  well  he  that  makes^or  signs  or  countersigns  such 
warrant  or  warrants  aa  the  officer  or  officers  that  obey  or  execute  the  samsf  shall 
suffer  and  incur  the  pains  and  forfeitures  in  this  act  before  mentioned,  both  for 
the  first  and  seeond  offence  respectively,  to  be  recovered  in  manner  aforesaid  hf 
Hie  party  griived»  .    '   ^ 


I 
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X.  I^roTidMl  Abo,  ftod  be  it  farther  enteted  by  tt^  ftathorkj  «finr«emid,  7%at  ii 

■hall  and  mnj  be  lawful  id  and  fbr  any  priaoner  and  priaoners  as  aforesaid  ts 
ij^e  and  obtain  bis .  o^  their  kabea$  corpus  a§  yfeli  out  of  the  Hig^h  Coort  oT 
Chancery  or  Court  of  Exchequer  at  out  of  the  Court  pf  King's  Bench  -or  Gboipioa 
Pleaa  or  either  of  them,  and  if  the 'said  Lord  Chancellor  or  Lord  Keepier,  or.  any 
judge  or  judges,  barqn  or  barons  for  the  time  being' of  the  degree  of  the-  Coif  of 
sny  of  the  courts  aforesaid  in  'the  ▼acation  time  upon  Tiew  of  the  (sopjr^or  copties 
of  the  warrant  or  warrants  of  commitment  or  detainer^  or  upon  oath  ift^e  .thai 
■ttch  copy  or  copies  were  denied  as '  aforesaid,  shall  deny  any  Writ,  of  habeam 
eorpM  by  this  act  required  to  be  granted,  being  moved  fpr  ae- aforesaid,  tbey  shall 
ieveraHy  forfeit  to  the  prisoner  or  party  grievtS  the  sum  of  fiv^  hondved ,  pcN&nda; 
(o  be  recovered  in  manner  aforesaid.  ^  ^ 

XL.  \nA  be  it  decisMd  and  enacted  by  the  authority  aforesaii),  l!bat*  an  habemti 
eorjpus  according  to  the  true  intent  and  meaning  of  this  act  mjHy  be  directed  and 
ma  into  any  county  palatine,  th^  cinque  ports  or  other  privileged,  places  within 
the  kingdom  of  England,  domiifioh  of  Wales  or  town  of  Berwick  apon  Twee^ 
and  the  islands  of  Jer$ey  and  Guernsey,  anj  law"  or  usage  to  the  oontraiy  Jioi- 
.withstanding*  ^ 

XII.  And  ibr  pt^enting  illegal  impriaoninent*  in  prisons  beyond  the  seas,  Ibto 
it  further  enacted  by  the  authority  aforesaid.  That  'no  subject  of  this  reahn  that 
DOW  is  or  hereafler  shall  be  an  inhabitant  or  resident  of  thi»  kingdom  of  'Rng*  • 
land,  dominion  of  Wales  or  town  of  Berwibk  upon  Tweed  shall  or  may  be  sent 
prisoner  into  Scotland,  Ireland,  Jersey,  Guernsey,  Tangier,  or  into  parts,  gaju 
ris9ns,  is^nds  or  places, beyond  the  seas,  which  are  or  at  an^  time  hereafter  imall  . 
be  within  or  withoi^t  the  dominiotis  of  his  majesty  his  heiis  or  successors,  and 

'  that  every  such  in^risonment  is  hereby  enacted  and  adjudged  to  be  ilt^al,  and 
tliat  if  any  of  the  said  subjects  now  is  or  hereafter  shall  be  so  imprisoned,  every 
such  person  andjiersbns  so  imprisoned  shall  and  may  for  every  such  imprison- 
menl  maintain  by  virtue  of  this  ac^*  an  action  or  actions  of  fidse  imprispnment 
in  any  of  his  majesty's  courts  of  fecord  against  the  person  or  perspns  by  whom   • 
he  or  she  shall  be  so  committed,  detained,  imprisoned,  sent  prisoner  or  transported 
contrary  to  the  triie  meaning  oCthis  act  and  against  all  or  any  person ^or  persons 
that  shall  f^ame,  contrive,  write,  seal  or  countersign,  any  warrant  or  writing  for  . 
such  commitment,  detainer,  imprisonment  or  tranaportation  or  shall  be  advwing 
aiding  or  assisting  in  the  same  or  any  of  thenit  and  the  plaintifi'  in  every  subh 
Sotion  shrill  have  judgment  to  recover  his  treble  costs,  besides  damages,  whi^ 
damages  so  to  be  given  shall  not  be  less  thaii  6ve  hundred  pounds,  in  which  action ' 
no  delay,  stay  or  stop  ofproceeding  by  rule,  order  or  oommand,  nor  no  injunctioo^ 
protection  or  privilege  whatsoever  nor  any  more  than  one  imparlapce  shall  be 
allowed,  except  in  such  rule  of  the  oouri  wherein  the  action  shall  depend  made  in 
open  court  as  shall  be  thought  in  justice  necessary  for  special  cause  to  be  ex- 
pressed in  the  said  rule;  and  the  person  or  persons  who  shall  knowingly  frames 
contrive,  write,  eeal  or  countersigp  any  warrant  for  8.uch  commitment,  detainer 
or  transportation  or  shall  so  Oommit,  detain,  imprison  «or  transport  any  person  or 
persons  contrary  to  this  act  or  be  any  wayt  ddvising,  aiding  or  assisting  th^»eiii 
being  lawfully  conyicted  thereof  shall  be  disabled  from  tlienceforth  to  bear  any 
office  of  trust  or  profit  M\h\tk  the  faid  re^lm  of  England,  domiiiioa  of  Wales  or 
town  of  Berwick  upon  Tweed  or  any  of  the  islands,  ierritoriee  ol*  dominions  ther^ 
onto  belonoring,  and- shall  incur  and  sustain  the  pains,  penaltioA  and  ibrfeitorea 
limited^  ordained  and  provided  in  and  by  the  statute  of  provision  and  preonmire 
made  in  the  sixteenth  year  or  king  Richard  the  Second  and  be  incapable  of  any 
pardoiy  fh>iii  the  king,  his  heirs  or  successors  of  the  said  foirfeituresp^k^wes  or  dis- 
abilities of  any  of  them. 

XIII.  Provided  always  that  nothing  in  this  act  shall  extend  to  give  b^neBt  tf 
any  person  who  shall  by.cootrqict  fn  writing  agree  with  any -merchant  or  owner 
of  any  plantation  or  other  person  whatsoever  to  be  transported  to  anv  parts  beyond 
the  seas  and  receive  earnest  upon  such  agreement  although  that  afterwards  tiach 
person  shall^  renounce  such  ^jiptract. 

XIV.  I^rovided  always  and  tw  it  enacted  that  if  any  person  or  persons  lawfully 


.< 
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wnm^kM  of  wj  MoAy  dM^II  in  open  odint  pray  to  be  tjuieportecl  lie^oiid  the  «eu 
nnd  the  comt  ehell  tmnk  fi(  to  lea^e  him  or  theip  in  prison  for  that  purpose,  such 
person  or  persons  tnmy  be  transported  into  any  perls  beyond  the  seas,  this  act  or 
may  thioff  therein  eonlahied  to  the  coofrarr  potwithttpnding* 

XV.  Provided  also  and  be  it  enacted  that  nothing  herein  -contained  shall  be 
aeemcd,  constroed  or  taken  to  extend  to  the  in^risonment  of  any  person  before 
the  first  day  of  Jdne  one  thoosand^ix  hundred  seveoty-nine  or  to  any  thing  ad> 
▼ised,  procared  or  otherwise  done  KfaUio^  to  stiel|  imprisonment,  any  thing  here* 
in  contained  to'  the  contrary  notwithstanding. 

XVL  Provided .  also  that  if  aiiy  person  or  persons  at  any  time  resiant  in  thii 
realm  siiail  have  eonnhitted  any  capital  offence  in  Scotland  or  Irehmd  or  4ny  of 
the  iaiande  or  foreign  plantations  of  the  king  his  heirs  or  suocessors  where  he  or 
■he  ought  to  be  tried  &r  soeh  offence,  such  person  or  pereona  may  be  sent  to  such 
pfoce  there  to  reoeive  such  trial  in  such  manifer  as  the  same  might  have  beeit 
used  before  the  making  of  this  aet,  any  thing  hereiii  contained  to  ^the  contrary 
BOtwithstandin|r. 

XVIL  Provided  also  and  be  it  enacted  that  no  person  or  persbns  shall  be  suedi 
impleaded,  molested  or  troubled  for  any  offence  against  this  act  nnless  the>  party 
offending  be  s^ed  dt  impleaded  for  tlie  same  within  two  years^t  the  most  after 
noch  time  wbereip  the  ofience  shall  be  commitied  in  case  the  party  grieved  ^hall 
not  be  (hen  in  prison,  and  if  he  shall  be  in  prison  then  within  the  space  of  two 
ye^rs  after  the  decease  of  the  pereon^  imprisoned  or  bis  or  .her  delivery  oat  o^  priL 
noo,  wliTch  shall  first  happen.   .  '       c 

XVII]»  And  tp  the  intent  no  person  may  avoid  bis  trial  at  the  aesiief.or  gene, 
ral  goal-delivery  by  procuring  his  removal  before  the  assizise  at  such  ti^ne  as  he 
cannot  be  brought  back  to  recdve  bis  trial  there,  be  it  enacted  that  after  .the 
assises  proclainMd  for  that  county  where  tho  prisoner  is  detained  nO  person  shall 
be  removed  from  the  com^Aon  gaol,  upon  any  Mfeat  corpus  granted  in  pursuance 
of  this^  act  i»ut  upon  any  such-  hmbiai  eorpua  shall  be  brought  befbre  the  judge  of 
assise,  in  open  court  #hd  is  thereilpon  to  do  what  to  justice  ahall  appertain. 

XIX.  Provided  nevertheless  that  |after  the  asfiaea  are  ended  any  peraon  or  per* 
sons  detained  may  have  hiisor  her  hafnai  eorfu$  according  to  the  direction  ,and 
intention  of  this  aet 

.XX.  And  be  it  also  enacted  by  the  authority  aforesaid,  that  if  any  informaUon; 
suit  or  action- shaH  be  brought  or  exhibited  against  anjr  person  or  persons,  for  any 
offisnce  oominitted  or  to  be  committed  against  the  form  of  this  liw  it  shall  be  kw* 
hi  for  such  defimdants  to  plead  the  general  issue,  that  they  are  not  guilty  or  that 
they  owe  nothing  and  to  give  such  special  matter  in  evidence  to  the  jury^tjiat 
shall  try  the  same  which  matter  b^g  pleaded  had  been  good  and  sufficient  mat- 
ter in  law  to  have  discharged  the  said,  defendant  or  defendants  against  the  said 
infbrmatiiqn,  suit  or  actioi^  and  the  said  matter  shall  be  then  as  avaikb^  to  hioi 
or  them  to  all  intents  and  purposes  as  if  he  or  they  had.  snffieiently  pleaded,  set 
fivth  tir  alleged  the  same  naatter  in  bar  6r  discharge  of  such  information,  suit  or 
action* 

-  XXI.  And  becaqse  many  times  persons  charged  with  petty  trSason  (It  ibloi^y. 
or  as  aceeaaa/ies  thereunto  air^  committed  upon,  suspicion  only  whereupon  they 
wfe  iiailsble  or  not  according  as  the  circfiidstances  making  out  the  suspicion  are 
nioie  or  less  weighty  whieh  are  best  known  to  the  justices  of  peace  that  commit-- 
ted  the  p^rsoiM  and  have  the  examinations  befbr^  them  or  tO  other  juntitees  of  the 
peace  in  the  cotfnty,  be  it  therefore  enacted  that  when  any  person  shall  appear  to 
be  committed  by  any  judge  or  justice  of  the  peace  and  chained  as  atOessary  befbre 
the  foctto  any  petty  treason  or  felony  or  upon  suspicion  tbereofor  if^ith -suspicion . 
of  potty  treason  or  felooyf  wl^h  pstty  treason  or  folony  shall  be  plainly  and 
specially  expressed  in  the  warrkht  of  e6mmitment  that  Ba6h  person  shall  not  be 
mmoved  or  bailed  by  virtue  of  this  act  or  in  any  other  manner  than  they  might 
have  been  before  the  making  of  this  act 

Tie  stafii«e  56  Geo,  III.  ek,  100,  Miffcfs : 
.  SecL  U  ThaiwhefO  any  penMMl  fhall  be  oonfined  or  restrained  of  his  or  her  . 
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iikertf  (otheririfle-tliMi  for  mne  erimiMl  orfbp|w»ad  efimltoaliiiktler  m4  6x<n>^ 
pcBKMM'imprifloned  lor  ileht  or  by  proeew  in  any  (uvil  rah)  witbin  tbat  )wrt  ef 
Oreai  BriUin  oalled  England,  doniini4>n  of  Wales  or  to^rn  of  BeriTtck  npon  Twtfed 
or  the  isles  of  Jersey,  Ckierneev'  or  Man,  it  eKaH  and  may  iie  lawfiil  fo^  any  one  of 
the  barons  of  tbe  £kcheqner  of  tbe  defrree  of  the  eoif  as  well  as  for  any  ohe  of  th6 
jnetiees  of  .one  benoh  or  the  other  in  Ineland  and  they  «f«  hereby  required  npoa 
complaint' made  to  them  by  or  cfk  the  behalf  "of  tbe  pereon  so  oonfined-  or  te» 
.^trained  if  it  shall  ^apfiear  by  aflMarit  or  affirmation  Xm  eaaes  wherB  by  law  aft 
affirmation  is  allowed)  that  there  is  {vobabie  and  reasonable  groond  fiw  sDch  eooa^ 
plaint  to  Uward  in  vacation  time  4  writ  of  kmbeaa  mrpm  ma  tuhfteUndum  noder 
Ike  seal  of  such  cbort  whereof  he  or  they  shaU  thejf  be  jodgeaorone  of  the  jndgnen 
io  be  directed  to  the  person  or  pefeons  in  whose  custody  or  power  the  party  en 
e^fined  or  restrained  shall  be  returnable  immediately  berol«  the  person  so  awani^ 
ing  the  same  or  before  any  other  judge  of  the  Court  under  the.  seal  of  which  tkt 
ftM  writ  issned. 

ISket  3.  If  the  pcMon  or  persons  to  whom  any  Writ  o€habea$  cmrpvk  bhall  te 
direeted,  according  t6  the  pron»ions  of  this  act  open  eerriee  of  such  wrk  either 

5f  the  actual  delivery  thereof  to  hiin  lier  or  them  or.  by  learing  the  same  at  Vhm 
ace  where  the  party  ahall  he  c^fined  or  restraint  with  any  semnt  or-^genl 
of  the  person  or  persons  so  confining  or  restraining  shall  wilfully  neglect  or  nSosn 
to  pake  a  return  oe  pay  obedience  ihereto  be  she  or  thc»y  shall  he  deemed  gtiilt^ 
of  a  eoiilempt  of  the  court  linder  the  seal  whereof  such  writ  shall  hare  i8BU0d, 
a^d  it  shall  he  lawful  to  and  for  the  said  justice  or  bsron  before  whein  such  writ 
•halite  reinrnablMipon  proof  made  hf  affidavit  of  wilful  disobedierice  of  the  said 
Writ  to  issue  a  Warrant  under  his  hand  and  seal  for.  the  apprehending  and  bring', 
ing.  before  him  or  befere  some  o^r  justice  or  btron  of  the  same  court  the  persott 
or,  pereone  so  willUly' disobeying  ihe  said  writ  in  order  tA.hirher  or  their  bein^ 
bjBimd  to  the  king's  najesty  vgith  two  sufficient  sureties  in,  cnch  suni  ^s  in  the 
irarrant  sl^all  be  expressed  with- condition  lo  aj^pear  id  the  coort  of  which  the 
iaid  justice  or  baron  k  a  judge  at  a  day  in  this  ensuing  term  to  be^auBnlinned  itt 
the  said  warrant  to  .answer  the  matter  of  contempt  -with  which  he  she  or  they  are 
eharged,  and  «i  case  of  neglect  or.  refusal  to  beooilie  bound  as^aforesaid  it  shpE 
be  lawful  for  such  iustice  or  baron  \b  commit  such  person  or  pervons  so  neglect 
i9g  orTefusing  to  the  jail  or  pripon  of  the  court  of  which  such  joAtice  or-baroa 
•hall  be  a  judn  there  tto  remain  until  be  she  or  Ihey  shall  have  become  bound  0 
aforesaid  or  shall  be  discharged 'by  order  of  tlk;  court  in  terfn  time,  er  by  order 
of  one  of  the  jtuticee  or  baront  of  the  court  in  vacation  and  the  recqgniianoe  6r 
feeognittnces  to  be  taken  thereupon  shall  be  retiirned  Und  Hied  in  the  same  court 
ind  shall  oontimle  in  force  until  the  matter  of  such  contempt  ahall  Imltc  beett 
heard  and  determined  unless  soCner  ordered  by  the  Court  to  be  discharged,  pro^ 
Tided,  that  if  such  writ  shall  he  awarded  so  late  in  the  TacHtion  by  any  one  of  the 
•aid  justices  or  baroias  that  in^ls  opinion  obedience  thereto  cannot  be  con?enienUy 
paid  during  such  vacation  the.saipe  shall  and  may  at  his  discretion  be  made 
returnable  in  the  coort  of  which  the  naid  justice  or  baron  shall  be  a  justice  or 
barohat.a  day  certain  in  tbe  next  term,  and  the  said  cohrt  shall  ai^d  may  proceed 
thereupon  and  awkrd  pr<M!ess  of  contenrat  in  base  of  disobedience  thereto  in  Itke 
manner  as  upon  disobedience  to  any  writ  originally  awarded  b?  the  said  eoiful* 
provided  also  that  if  iuch  writ  shall  be  awar/ded  by  the  couH  of  King's  Bench  of 
the  cpurt  of  Common  Pleas  or  court  of  Exchequer  in  th^  said  oountricfi  respect 
tively  which  last  meniicined  court  shall  have  Kke  power  tb  award  such  writs  as 
the 'respective  coprts  of  King'k  Bench  and  Common  Pleas  in  each  of  the  eaid 
ooui^trtes  now  have  in  term  but  so'late  that.in  the  judgment  of  the  court  obedibnce 
thereto  cannot  be  conveniently  paid  during  such  term,  the  same  shall  ai^^  may  at 
the  discretion  of  the  said  court  be  made  returnable  at  a  day  certain,  iit  the  then 
next  vacation  before  any  justice  or  baron  of  iho  d^gtw  of  the  coif  or  if  in  Ireland 
before  any  justice  or  baron  of  the  same  coort  who  shall  and  may  proceed  there* 
npon  in  such  manner  m  by  this  act  is  directed  concerning  writs  issuing  in  and 
made  returnable  during  the  vacation, 
tel.  S;  That  in  aU  caMs.  provided  for  by  this  iflt  attboogb  the  letorft  to  uij 
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writ  of  bftbeo  oorfmi  ^all  Im  ifoOd  sDd  niffieieiit  in  Ifw,  it  ahaQ  be  Umt Ail  for  th^ 
nHtice  or  baron  befiire  whonn  aooh  writ -may  be  returnable  to  proceed  to  examine 
into  the  troth  of  this  facta  aet  fortb  in  snch  rctorn  by  affidavit  or  by  affirmation 
(in  eaaek  where  affirmation  is  allowed  by  law)  and  to  do  therein  a^  to  jostice  thall 
appertain;  and  if  anch  writ  ahall  be  returned  before  any  one  of'theaaid  juaticea  or 
barona  and  it  ihall  appear  doubtful  to  him  on  auch  enaminatioft  whether  tbe  'mm* 
lorial  facta  eet  forth  m  tbo  aaid  retnrn  or  aAiy  of  thMi  be  true  or  not,  in  enoh  omo 
it  ahall  and  may  be  lawful  for  the  aaid  juatice  or  baron  to  lei  to  bail  the  aaid  per- 
Mm  ao  confined  or  reetrained*  Upbn  hiaor  her  entering  iiito  a  recofrDizance'with 
one  or  more  joTetlea  c(r  in  caae  of  infancy  or  coverture  or  other  diMbtlit^  upon* 
■eourity  by  recegnizanoe  in  a  reaaonable  aum  to  appear  in  the  ooort  of  which  tho 
asid  juatice  or  baron  ahall- be  a  juatice  or  baron,  upon  a  day  certain  in  the  term 
feHowidg^t  and  ao  ttbm  day  to  day  aa  the  court  ahall  require,  and  to  abide  anch 
«tder  aa^  court  ahaH  make  in  and  concenun|f  the  piremtaea;  and  anch  juitice 
or  baron  ahall  tranamlt  into  the  aame  Court  the  aaid  writ  aqd  return  together  with 
«Qeh'  recognizance,  affidavita  and'affirmatioiM;  and  thereupon  it  ahall  be  lawful 
fat  the  aaid  court  to  proceed  to  examine  into  the  truth  of  the  facta  aet  forth  in  tha 
return  in  a  aummary  way  by  affidavit  or  afBriiiation  (in  caaee  where  b^  law  affir* 
■wtlon  ia  allowBd)  and  to  order^  and  deletmioe  tooehlng  tfio  diacharging  bailing 
or  remanding  the  party.' 

Sett,  4.  That  the  lilce  prooeedinga'  may  be  had  in  the  cfaurt  for  controverting 
the  truth  of  the  retnrn  to  any  adch  writ  of  habeaa  corpua  aWarded^aa  afbreaaicl« 
■itboagh'Bueh  writ  ahall  be  awarded  by  the  aaid  oourt  itielf  or  be  retornabia 
therein.   . 

'  S^L  5.  That  a  writ  of  babeai  corpua  according  to  the  true  intent  and  meaning 
of  thia  act  mny'  be  directed  and  run  into  any  county  palatine  or  cinque  port  or 
Miy  other  privileged  place  within  that  part  of  Great  Britain  caHed  England,  do. 
jninion  of  Waleaand  town  of  Berwick  upon  Tweed  and  the  iaiM  of  Jeraey.Gqbri^ 
■ey  and  Mao  reapectively ;  and.alao  into^ny  port,  hartwur  road  creek  or  bay  upoB 
the  ooaat  of  Brighind  or  Waka  although  the  aame  ahoul4.1ie  out  of  the  body  of  any 
Oounty;  and  if  auch  writ  ahall  iaane  in  Ireland  the  aame  may  be' directed  and  ruB 
Into  any  pdit  harbour  toad  creek  e;r  bay  although  the  aame  ahould  npt  be  in  the 
hoAw  of  any  county,  any  law  or  uaage  to  the  ooyitrary  in  any  wiae  notwUhotanding. 

&et.  6.  The.ieveral  proviaiona  made  in  thia  act  touching  the  making  wrtta  of 
iUAeaa  torpu9  iaaulng  in  time  of  vaodtion  returnable  into  the  aaid  oourta  or  for 
aaaking  auch  write  awarded  interai  time  returnable  in  vacation  aa  the  caaea  may 
iMpeetively  happen,  and  alao  for  making  wUfbl-diaobedienoe  thereto  a  oonteinpt^ 
of  the  court  and  lor  iaaoing  wananta  ,to  apprehend  and  bring  before  the  aaid  jua- 
ticea or  barona  or  any  of  them  any  peraon  or  p^raona  winnUy  diaobeying  any . 
mch  writ  and  in  oaae  of  neglect  or  refuial  to  beotune  bound  as  afbreaaid  for  ooni* 
mitttng  the  peraon  or  peraona  ao  neglecting  or  refbabg  to  gaol  aa'aforanaifl 
napeoting  the  recognixancea  to  be  token  aa  iSSireaaid  and  the  proceeding  or  pro- 
eeedioga  thereon  ahall  extend' to  all  write  oihahiiat  corpiu$  awarded  in  purauanoe 
of  the  aaid  act  paaaed  in  England  in  tho  thirtyfirat  year  of  th^  risign  of  king 
Charlea  the  Second  or  <^  the  aaid  act  paaaed  in  Ireland  in  the  twenty-firat  and 
tirenty^aeeond  yeara  of  bia  praaent  ma^e^y  and  heceinbefore  raited  iri  aa  ample 
and  beneficial  a  manner  aa  if  anch  write  and  the  aaid  caaea  ariaing  theretoi'hMl 
been  hereinbefore  apeeially  named  and  provided  for  reapectively. 


•\ . 
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CHAPTER  3^VII.  - 

bol7CBfty<V<(  THE   YOn&TH   OEKSBAL,  If  AMKLT,  THX  yABIOI7» 

MANNER   or  BAIUNG  PRISONERS. 

The  fonrth  thing  comes  to  be  consklef^,  namely,  the  different, 
inanner  of  bailing  of  matefactprs. 

And  this  is  of  two  kinds.  <  , 

First^By  writ  - 

Secondly  J  Ex  ffffmo  ^without  a  writ 
|]  141  3      And^Jit;sif  concerning  bail-by  writ. 

An4  these  are  of  four  kinds.  1.  Ifomifne  repkgi^ 
ando^  2.  Breve  de  manu^aptione.  3.  Mabecu  corpus.  4.  fie 
odiofyaiid. 

I.  The  writ  of  homine^  replegiandp  lie^for  any,  person  im-!^ 
prisond  for  a  ^misdemeanor,  wherein  by  the  law  be  is  bailable,  ;v 
^nd  therefoi;e  ih  tbe  writtjiere  is  an  exception  of  the  death  of  a 
man,  persons  imprisond  by  the  command  of  the  king  or  his  jus^ 
tices,  or  for  ofTenses  of  the.  forest,  vet  pro  aliquo  a  Ho  rtctOy- 

Suare  secundum  cohsueiudihem  Augliad  non  sit  replegiabilisi 
iN.B.ee.f. 

But^ho  offenses  in  the  forest  are  excepted,  jret  a  s(^ecial  writ 
of  homtne  replegiando  lies  for  one  taken  by  the  ministers  of  the 
forest  {no(a,i  not  by  the  chief  justice)  P,  N,  B.  67.  a. 

So  that  this  writ  as  to  the.  point  of  bailing.is  founded  upon 
the  statute  of  fVesim.  \icap.  15.  or  at  least  governed  by  it,  only 
in  the  statute  there  the  dxoeption  is  of  persons  taken  by  [com- 
mand of]  ths  Justices  J  here  it  is  capUalisjusticiariL 

By  this^writ  the  sheriff  is  to  deliver  the  party  by  raaiuprise; 
and  if  he  returns,  that  J.  IS,  n^kes  title  to  the  person  imprisond, 
eithef  s^s  his  villain  or  ward,  4*^.  he  is  to  take  sureties  of  the 
party  imprisond  to  appear  in  the  king's  bench  or  common-pleas, 
and  to  take  bail  of  hini  for  his  appearance  at  the  day,  and  to 
attach  X  <9.  to  appear  at  the  same  day,  ^c.  where  the  business 
may  be  deterndind;  and  if  /.  S.  be  returned  non  est  inventus^ 
then  a  capias  in  vnihernam  may  be  granted  against  him  to 
take  his  body,  and  \{9inQnest  inventksbe  returned,  a  wither- 
nam to  take  his  goods. 

iL  The  writ  of  mainpise,  and  that  is  of  two  kinds,  namely, 
1.  The  general  original  wrh.rfe  manucaptione'.  2.  Special 
writs  of  mainprise,  both  issuing  out  of  the  Chancery. 

1.  The  general -wj-jts  of  maidprise  are  at  {arge  set  down  in  the 
Begist.f,  266.  ^  seq.  and  i^.  i^.  ^.  250.  ^  sequentibusynxiA 
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wi:it»  seeiii  to  be  grounded  or  directed  i^Iso  by  the  statnte 
of  3  E.  1.  cap^  15.  for  that  is  ihe  rule  fuid  direction  wherebjr 
personisi  are  to  be  baiI4  by  this  generalwrit;  for  no  persons 
criminal  are  bailable  by  this  cpoimon  writ  of  mainprise,  for, 
as  such  they  are  bailable  by  that  statute;  and  this  commoii 
writ  of  tnainprise^  respects  either  such  as  are  cocioiaditted  by  the 
sheriff  or  bailiff  of  a  haddred,  or  such  as,  tbo  they  are 
hi  the  sheriff'^  custody,  are. yet  committed  to  his  cusr  [143  J 
tody  by  others^  as  justices  of  the  peace,  S^a 

Iv  As  to  those  of  the  former  kind.  We  must  call  tOTemem- 
bicance-'wbat  hath  been  before  said  tbuching  the  poWer  of  the 
sheriff  to  take  indtotment^  of  felony,  either^  by  commission  or  in 
his  Turn.  ' 

The  former  power  is  repeald  by  the  statute  <>f  28  B,  3.  cap.  9* 
Ae  to  the  latter,  though  the  power  of  faking  Indictments  eon-* 
tinues  in  the  sheriff 's  TVrn)  yet  by  th6  statute  <»f  hB.  4.  cap.  2. 
they  are  to  send  them  to  the  justices  of  peace  tobe  determind 
in  their  sessions;  but  the  sheriff  nor  his  bailiffs  are  not  to  arrest 
or  attach  any  person  thereupon;  and  the  like  Jaw  is  for  bailiflb  . 
of  hundreds,  who  have  a  leet  of  the  hundred  or  Turn  a<6Con^-  . 
pahyihgit.  /   - 

.  And  therefore  as  to  these,  the  writ  of  mainprise  is  consev 
quenlly  taken  away,  iiccording  to  my  lord  tpoAe,  in  his  comment 
super  IVesifh.  1  cap.  15,  3  Jnatit.  p.  190.. 

^  But  whereas  it  is  there  said,  that  by  thai  statute  the  writ  qf 
mainprise  generally  is  taken  away^  it  is  certainly inistaken,fe^ 
the  writ  of  mainprise  hath  still  in  cases  of  persons  committed  by 
the  justices  of  peace,  and  some  qther  cases,  as  shall  be  farther  ^ 
shewn. .  -     : 

.  ^  The  second  sort  therefore  of  these  conitnoh  writs  of  majn-f . 
prise,  were*for  such  malefactors  aS  were  committ^sd  by  others^ 
if  they-were  such  as  by  the  statute  of  ^e^/m.  1.  cap.  15,  were  ' 
bailable,  and  the  writ  of  maiiiprise^  in  this  case  continues  in 
loroe  ai)d  use  to  this  day;  as  for  instance,  F,,N.  B.  250,  d.  for 
a  person  approved  by  an  approver,  if  the.approvei;  is  since  dead; 
yet  such  a  person  can  neither  be  taken  by  warrant  of  the  sheriff 
or  justice  of  peace,  but  by  the  coroner  or  justices  of  gaol-deli- 
very. 

F.  N.  B.  250.  g.  251.  c.  for  one  indicted  beforethe  justices 
of  peace  for  a  trespass,  250.  t.  foi^orestalling,  250.  e.  as  acces- 
sary to  a  felony,  where  the  principal  is  not  attaint. 

Again,  /I  N.  B.  250.  /  for  one  taken  by  the  king's  commis- 
sion for  felony. 

Anct  thi^  is  that  writ  that  seems  intended  by  \he  book 
of  14  H.  6.  8.  a.  where  it  is  said, "  That  he  that  is  taken  [  143  ]  ^ 
by  suggestion,  as  by  justices  of  peace,  tfc,  may  be  ' 
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baited  without  a  writ;  btU  h^  thai  ja  taken  bf  a  wril,  imist  bs 
bailed  by  writ)^'(*)  whicb  seems,  intended  of  tbis  writ  of  maio* 
prise;  and  tho  the  saying  be  not  univi^i^ally  true  at  thiadayrfiir 
S9me  tbac  are  taken  by  ptoceas  or  writ  may,  at  least  at  this  day, 
bia  bailed. vtr/u/e  officiii  especially  upon  the  statute  of  es  H.  6. 
tajf.lOL  8r  WMfn,  Ucap,  15.  ^et  it  siifficiently  intimates,  tluit 
the  writ  of  mainprise  was  not  taken  i^Way  by  88  E.  3..c'<9^  9^ 

And  thus  far  for  the  general  writa^f  mainprisei 
V  8.  Special  writs  of  mainprise  were  ,8oinetiniea  grafted  upon 
qiecial  oocasiotia  for  tfaose^  tbat  were  not  bailable  otherwise.  • 

i  Th^  it  was  usual  in  antient  tioses  by  the  king's  special  war- 
rant, sometimes  by  special  comoussibn^  sometimes  by  ittoiediate 
writ,  out  6i  chancery  in  Xitaes  of  war^tp  deliver  perdon^  in 

Erison  for  felony  upon  mainprise  to  go  into  foreign  parts  in  the 
ing>  wars^  as  GoMcoigntj  and  elsewhere,  at  ttie  king'is  wages, 
Sr  ^abunt  rdcid  in  curii^  after  their  return^  tfi  quiM  verswi  etm 
A^oi  vo^x/ert'/y  and  upon  the  return  of  such  manucaptions  into 
the  chancery  to  ifiave  charters  ojf  Pardon.  See  precedents  of 
aucb  commissions  ^ind  writs,  Pai.  M^  B.  1.  m«  1.  io  Soger  Bra^ 
haxuHy  hndJPUliam  Br^tfordyB^L  F'ascun.  i%  E:  1.  na,  8. 
9»Ml.  ^  m\,\i.  n^.  4.  foe  malefoctorsiimprisond  in  aQ  thegaoia 
w^ngiand  fon^  felony  and  other  crimes  /ler  mantfcapHbhein 
dtliberand^;  and  the  like  was  often  )>rac^s^  upon  like  ^oasiona 
in  the  reigns  of  other  kings.  -  ■  '  ^  .  -     \ 

A^xd  thus  far  for  ^rits  of  mainprise. 

,  in.  The  third  usual  writ  for  bailing  of  eriminals^  is  by  Aabea9 
eorpusy  and  this  i^  a  Writ  of  a  high  natu're;  for  if  ][>ersons  be 
wrongfully  coipmitted,  thejr  are  to  be  discharged  upon  this  writ 
l;eturned;  or  if  Mailable,  they  are  to  be  bailed;  if  not  bailable^ 
tll^ey  are  to-be  committed.         ,^  ; 

l.Tbis  writ  issues  out  of  the  great  courts  of  FTesiminster,  bat 
bith  diffisrent  uses  and  effe^a.  ' 

li  It  may  issue  put  of  the  court  of  Common-plea^  w 

[.1*44  }  B^xchequer;  hni'ih^X  is  oi:  ought  to  be  always  where  a 

person  is  privileged^  6r  to  chafge  him  with  an  action. [1  ] 

If  a  person  iasued  in  the  comiiion-pteas,or  is  supposed  to  be 
so  sue%l,and  is  arrested  for  a  pre-supposed  misdemeanor,  yea  or 
for  felony,  an  habeas^ corpus  Vx^s  in  the  court  df  Common-phas 
ot[Excheqw^;.  and  if  it  appears  Upon  the  return,  that  the  party 
is  wrongfulfy  commHted,.or  by  one  tbat  hath  not  jurisdi<^tion, 
or  for  a  caus^jfor  which  a  mau  ought  nc^t  to  be  imprisond;  the 
privilege  shall ,  b(9  allowd,  and  the  person  discharged  from  that 


■>  * 


I*)  See  bvr  tuOior's  note  ad  F.N.B.B%.€. 


^m^* 


[1]  Ste  9iifllMU*fl  case,  Vtoghsn,  154. 
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knprisiDninent;  or/if  it  Ito;  <loiri)(rul94i6  bay  be  baild  to  appear  ia 
the  court  of  KtHg^s-Jfenifhy  which  hath  ConQsaDce  of  the  crime 
letirrned.^  Coke  Magn.  C&rL  cap.  fi^.>%  Insiit: p.  56.  .     . 

-  And  iipdn  tlus  aceoiifU,  P,  4S  Blit.  C.  B.  in  the  case  a(  Bt^es 
thai  Wa$Jmprisot]d  by.'the  coiincil-tahle,  for  jiot  bringijig  iti  (lis 
Bubscriplion '  to  the  Basi^India  company,  and  this  beibg.  re* 
tarned-  upon  Itie  habeas  corpus,  together  with  a  writ  iagainst 
him  out  of  the  commoD-bencb>  they  adjudged  the  privilege  to 
be  aUowd,  and, the  party  to  be  dischargetL(a}  '    ' 

Bill  if  a  man  be  sued  in  the  common-bench,  afid  is. arrested 
afid  kn^riaonM  for  felony,  tfao  the  gaoler,  upon  tb^habeai  cor^ 
pus  J  ought  to  retarn  the  causes,  as  welt  criminal  as  ttftit  where- 
with he  is  charged  out  of  that  courts  yet  the  court  of  common- 
pleas  ought  not  to  commit  him  to*tbe  jP/e^iT,  npr  discharge  hiia 
of  the  itnprisonniem,  nor  yet  to  take  bail  of  him  to  answer  there, 
for  they  have  nqt  connsapce  of  such  crimes ;  the  like  it  is,  if  h^ 
be  returned  committed  for  a  riot  or  surety,  (^f  the  peace  by 
justices  of  peace;  and  therefore  all  they  can  do  is  to  take  hif 
appearance,  and '  take  him  to  mainprise  upon  the  action,  and 
remand  htm  as  to  the  matter  of  crime,  for  .which  he  was  well 
^toninHtt^  by  the  justices,  and  to  remand  hi^  body  to  the  she- 
riff's-cuatody  upon  his  commHmem.for  the  crime.  8  H.  1.-9,  al 

But  n6w  by  the  statute  of  16  Car.  1,  cap.  10.  they  have  an. 
original  jurisdiction  to  bail,  discharge,  or  coma\it  upon 
an  habeas,  corpus  for  one  cpmnMtted  by  the  ^uncil-  £  145  ]] 
table,'  as  weA  as  the  king'a  bench,  and  that  altho  there 
bo  no  privilege  for  the  person  comdditted, 

9.  As  to  the  King^s-benc1idLjkA>  CAancery,  thc^y  have  an  origi- 
nal power  both  to  grant  m  habefis  carpusyt^h.  to  bail,  or  dis- 
charge, or  remand,  as  the  ca^p  requires,  tho  there  be  tio  privilege 
returned.  Coke  oa  M^f.  CgrL  cap. .  »9, .  2  InsiiL  p.  55.  but 
some  things  they  differ  in;  .  ^  .     '  v 

The  king*s  bench  in  fha^ters  civil  gremi  ihen  habeas  corpus 
adfitciehdufn  ^*  recipiendum^  and  this  is  done  as  well  iti  Vsuca- 
tion  as  term,  and  returnable  before  ^ny  particular  judge  of  that- 
court,  or  into  the  court  itself.(;2} 

(a).  See  Moot  898.  if  ttq^        1 


«p}  Where  ^  party  ie  'dhg^Jlj  or  d^ftctifely  eomroitted  vn6  etitilTod  to  be  die-' 
chcrged  or  bai)ed  by  a  svperior  juriadictiofi  he  may  always  o^Uin  relief  by  habeae 
•orpus;  called  iti  this  ease  a'babeas  corpoe  cum  eausiu  R,  ▼.  Boioen,  5  71  R,  158; 
in  8.  V.  JtnkifM,  18  JUae.  305;  ex  parU  Wiiwpt'S  <llnmeh,52.  Not  unless  the 
deieodant  ia  actually  or  constructively  in  .custody.  Palmer  v.  For9yth,  4  B,  A*  O.^ 
401.  QMrt,  if  \i  appesr  by  th^  leturu  to  the  iKKbeas  corpus,  that  the  party  rs  in 
eoofiocnient  under  civil  process  issuing  out  of  another  court,  absolutely  void  upon 
Its  face*  as  for  exaifpple  hj  the  provisions  of  k  statate,  is  the  priftoner  entitled  ta' 
jbe  dieehjarired  or  must  lie  apply  40'the  oooft  from,  which,  the  process  for  his  arrest 


J> 
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*  '1  t 

And  if  ifoere  be  returned  emti  upon  ihni  virit^aQf  eiyil  edUaa; 
ahd  also  a'mattfir  of  criftie^  as  if  a  {^ersoft  be  arreeted  for  debt, 
and  alto  tshatged  nrkb  a  war^anl  of  a  justice  <^f  peace  for  felopy^; 
in  that  caee,  1.  If  it  appears  to  the  judge  or  court,  that  the  arreist 
for  debt  oT  other. ci^l  action  inirs^udulent,  they  may  remtfbd 
him.  JOger  249^  b.  'Harri^HMi  case.  2.:  If  it  be  found  real,  they 
may  comdntt  him  to  the  kingVbench  With  his  causes,  tho  ttiey 


T^ 


jMtaed  ?  <S^«  14  JSmL  64,  tw  Bur^sU  r.  AhhoU;  lit  $eeium  of  the  wtaU  ^  Oeo,  3. 
€kgp:i(A;  Com,  t.  Ornktight,  4  S:  Sf  R.  149;  Sf  Veatott  349;  3  Binm  410;  Oof^ 
ger  t.  JSk^,  I  pSalL  135.  H&ben  corpni  li^  to  bring  vp  t  plaintiff  flri^^y  m 
casibdy  in  .Qrd«r  to  obai^e  bha  Ja  ezocatioh  foroorts  of  a-ooBsoitr-  Furmipau  t« 
iSnfl^«r^  3  ^cn^.  N.  <X  d6;  3  A^ott,  551.  It  w«s  iillowcd  jeturttable -before  » 
'  jndge  on  tho  circoU  to  .bring  op  ii  prisouor  oonfined  on  a  co;  m,  id  ordbf  to  m- 
.  rendor  bim  in  dbohuge  of  bail.  1  Fcnjia.  l^jw.  39^. 

The  court  refuteid  to  grant  a  habeas  Oorpoi  to  bnng  npmpariy  in  cnitmfy 
under  an  attacBoient  to  ^nabfo  bim.  to  ^ove.in  pefton  to  set. it  asid^,  becadiwi 
there  was  no  precedent  Or>ecogniEed  form  in  whieh  the.  writ  could  issue.  F&rd^ 
r.  ffaottin,  1  Ihnd.  N,  &  &31;  9  Ma,  ^  IT.  79B ;  it  was  refosed  fbr  the  sa^e  rea- 
x0on  to  be  i«tfoed,  .to'br|ng  op  a  prisoner  from  i'connty  jaSI^  lor  the  pnrpoieof 
toting  for  a  member  oC  parliament,  in  Ae.  matter  ofJowo^  d  Ad,  4p  -fi.  436 ;  alw> 
to  bring  qp'  4^  defendant  unider  sentence  of  iqi^K-isoiiment  for  a. misdemeanor  to 
enablo  lum  Ip  ^ew  bause  in  pefson^agvihst  a  rule  For  a  orlminal  infiirmation. 
R,  y,  Parkymt.  3  A  4r  -^  679,  n.  Habeas  corpus  was  refused  to  bring  op  a  pri- 
Bonei,  in  custody  upon  a  oriminal  m&ttef  in  order  to.faaTo-liim  obarged  witli  4 
'  declaration 'in  a  civil  action,  because  the  court  cpuld  not  change  tbe  custody  and 
charge  the  prisoner  again  on  thV  criminal  matter^  WoisA  ▼.  Povies,  3" .£.  M.  S4^: 
•0  td  bring  up  the  body  of  a  perkm  under  sentence  fbr  a  fislony,  tn  re  .Hard* 
wUki^.W,  W.  4f  JD.  167;  moo  in  tho  MtUr  tf  Piigrim.  3  A4,I^EL  485:  so  to 
bring  up  a  defendant 'for  the  purpoiie  of  ohatiging  him  in  ezQCniion,  who  ia  in 
•eostody  under  miUtsry  ajrrest  Jones  T^T^ano^s,  7  DpwU,  P,  C.  394 :  so  to  Wing 
up  a  prisoner  of  war  ad  teitifici^ndum,  Doug,  403;,  so  for  the  purpose  of  changing 
tile  place  of  confinement  of  a  prisoner  from  one  pa\rt  of  the  ^priaon'to  anothet  on 
tlie  ground  of  impiy>per  ch^HifleatJon  under  statut^  «x  farto  Rogoro^  ^  Juri^  999l 
.'The  pourt  of  kingfs  bench,  will  not  at  tjie'mere  instance  of  the  ooroner  and  witb- 
out  a  strong  esse  -of  neceMdty  being  made  c^  issue  a  writ  of  halieas  corpus  to 
briMg  a  jirisoner,  who  has.  been  committed  for  trial  on  chargo  of  the  murder  of  4. 
"before  tbe  coroner's  jury  wbo  are  sitting  on  the  bodjr  of  Jn  Ex  figrU  W^Bey  inre 
CoO&f,d  JttHsl,  86^     ,        '      .     •     -   . 

Where  a  commitment  is  wrong  in  form  oolyvthe 'court  will  not  disc^ai^  on 
habeas  cOrpOa,  the  party  nmst  bring  his  writ  of  error.  BetktWs  ease,  1  Saik.  3^8; 
Com.  y,  Leekyj  I  WaUt^  5S.. 

Those  in  -ejEecntion  upon  process  whetlisr  criminal  or  civil  are  not  entitled  to 
habeas  corpi|s.  Riley'o  eaoe,  3  Pick,  173;  i|an&  U,  8.  v.  Jtfnlrtnt,  18  Jo^ns,  305 ; 
Cable  V,  Coo/ter^  15  John^,  153;  but  see  Ot^fger.  v.  Stoy,  I  DaU,  135. 

Where  a  judgment  w^s  recovered  and  an  execution  issued  tbereon  before  tbe 
death  of  the  plaintiff,  and  the  defendant  waaoommitted  on  the  elocution  after  the 
de^th  of  the  plaintiff^  the  icourt  refused  to  diicharge'the  priaoner  en  the  summary 
process  of  habeas  cofpus*  Com,  v,  WkUney^  10  Pick.  434. 

Return  to  a  habeas  corpus  ad  prosecjuendora  that  the  prisoner  WBs«too  lick  to 
be  removed  was  held  sufficient;  but  should  be  sopportod  by  affidavit  of  the,  pby  si. 
'  cian,  ex  parte  Bryant^  9  ^TV'ef,  369!. 
•  Notice  of  the  writ  must  be  served  on  the  party  interesied  in  th^  imprisonment. 
People  V.  Pelham,  14  Wend-,  48;    ;  •  • 

Application  for  a  habeasQorpos  ad  testi6cand,um  m^  be  made  t6  a  judge  at 
chambers  and  such  is  the  practioe.  Bron^ne  v.  Oioiwne^  3  Dowl,  N,&9^,, 
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are  matters  of  crime,  for  that  coart  hath  conusance,  as  well  of 
the  crime,  as  of  the  civil  taction ;  but  then  in  the  tenii  of  the 
court  may.  take  his  appearance  or  bail  to  thecivil  action,  and 
remand  him,  if  they  see  cause,  as  to  the  qrime  to  be  proceeded 
on  below.  ^ 

But  upon  the  writ  adfatitndum  ^  reeipiendum  there  ought 
not  singly  a  matter  of  crime  to  be  retum'd,  for  that  belongs  to 
the  habeas  corpus  ad  subjiciendum. 

The  other  writ  is  the  habeas  corpus  ad  stibjiciendumy  which 
IS  for  matters  only  of  crime,  and  is  not  regularly  to  issue  nor  be 
returnable  but  in  the  term-time,  when  thd  court  may  judge  of 
the  return,  or  bail,  or  discharge  the  prisoner;[3] 

Till  the  return  filed  the  court  piay  remand  him,  after 
it  is  filed  the  court  is  either  to  discharge,  or  bail,  or  [  146  ] 
commit  him,  as  the  nature  of  the  cause  requires. 

If  together  n^ith  the  habeas  corpus  there  issues  a 
certiorari  to  remove  the  indictment,  yet  in  case  of  [  147  ] 
felony,  tho  the  body  and  record  be  returned  and  filed, 
the  court  may  remand  him  and  the  record  by  the  statute  of  6 
H,  8.  cap.  6.  but  in  other  cases  the  record  cannot  be  remanded, 
but  they  ninst  proceed  in.  the  king's  bench  both  to  pleading, 
trial,  and  judgment.  - 

But  if  the  body  be  removed  by  habeas  corpus^  and  the  record 
also  by  certiorari^  but  the  record  not  filed^,  tho  the  return  upon 
the  habeas  corpus  be  filed,  a  procedendo  may  issue  to  the  toMxi 
below. 

And  thus  far  for  the  habeas  corpus  in  the  king'a  bench. 

By  virtue  of  the  statute  of  Ma^na  Charta^  and  by  the  very 
common  law,  an  habeas  corpus  m  criminal  causes  may  issue 
out  of  the  Chancery.  Coke  on  Magna  Charta^  cap.  29.  2,//t* 
stit.  p.  55. 

But  it  seems  regularly  this  should  issue  out  of  this  court  in 
the  vacation  time,[4]  but  out  of  the  king's  bench  in  the  term-time, 


[3}  There  it  likewise  a  writ  ofhubeai  corpus  ad  re$pondendum  where  a  person 
U  confined  in  nxA  for  a  canie  of  action  accraing  within  jKune  inferior  coart,  and 
a  third  person  naa  also  a  cause  of  action  against  him,  in  which  case  he  may  have 
this  writ  in  order  to  charge  him  in  some  superior  coart  So  also  the  hahtae  cot" 
pu§  ad  aoHafaciendtun  where  a  prisoner  has  had  judgment  against  him  in  an- 
actioo  and  the  plaintiff  desires  to  bring  bim  op  to  some  superior  court  to  charge 
him  with  process  of  execution.  So  also  tbe  writs  of  habeag  eorfUM  ad  prwequen. 
dum,  testf/SeafiJum,  deliberandum^  which  issue  where  it  is  necessary  to  remoTe-a 
prisoner  in  order  to  prosecute  or  bear  testimony  in  any  court  or  to  be  tried  in  the 
proper  jarisdiction  wherein  the  fact  was  committed.  Bae.  Abr,  3  Bl,  Oomms. 
The  Wilt  ad  Uttificandum  is  also  enacted  by.sUtute  44  Oeo.  III.  ehap.  102. 

[4]  Bat  see  Jodb*  case,  6  8l  TriaU,  where  Lord  Nottingham  refused  the  writ 
in  TacatUMi  on  the  ground  of  the  want  of  precedent.  i 
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as  Inxase  of  a  n$petiedea$  tkfon  a  protuhiUon.    d8  ^.  S«  14* 
a.  B.  Superaedeaa  13.     . 

When  tbe  eause  is  retanied,  the  chancellor  may  judge  pf  the 
aufficiency  or  insufficieocy  thereof,  and  may  discharge  or  bail 
the  prisoner  to  appear  in  the  king's  bench,  or  may  propriU 
manibtss  deliver  the  record  into  the  king's  bench,  together  with 
the  body,  and  thereupon  ihe  court  of  king's  bench  may  pro- 
ceed to  bail,  discbarge,  or  Commit  Ihe  prisoper. 

But  if  the  chancellor  shall  net  discbarge  him,  bat  bail  him, 
this  surety,  must  be  to  appear  in  the  king'^  bench ;  or  if  the 
chancellor  shall  do  neither,  it  seems  he  may  commit  him  to  the 
Fleet  till  the  term,  and  then  he  may  be  turned  over  to  the 
king's  bench,  and  there  prooeeded  against,  for  the  chancellor 
Mtb  no  power  to  proceed  in  criminal  causes. 

And  if  the  hctbecu  carpus^  and  also  a  cfr/torart  be  gnmtedy 
returnable  in  CAanc^,  and  the  cause  a6d  b<kly  be  returned 
there,  they  may  be  sent  into  the  king's  bench;  if  the  body  only 
he  returned  with  his  causes  by  habeas  carpus  into  the  Chan"^ 
etrjfj  and  delivered  over  into  the  king's  bench,  they  may  pro- 
ceed to  the  determination  of  the.  return,  and  either  by  proce^ 
dendd  recqand  him,  or.  grant  a  eeriiorari  to  certify  the 
[]  148  ]  record  also,  and  thereupon  commit  oi?  bail  the  prisoner, 
as  there  shall  be  cause. 

But  the  sending  an  habeas  carpus  ad/aeiendum  4*  recipient 
dum  by  the  cbancfellor  for  persons  arrested  in, civil  causes, 
specially  being  in  execution,  is  neither  warrantable  by  law, 
nor  antient  usage,  and  particularly  forbidden  by  the. statute 
2  H.  5.  cap.  2.  as  to  persons  in  execution. 

And  thus  far  of  bailing  by  habeas  carpus. 

IV.  Touching  the  writ  de  adia  4*  atia  for  a  man  accused  of 
manslaughter,  in  some  places  called  a  writ  de  bano  4*  mah  and 
de  ponenda  ad  ballium^  it  is  grounded  upon  the  statute  of 
Magn(i  Charta,  cap.  26.  repealed  by  28  E.  3.  cap.  9.  and  re- 
vived again,  as  is  supposed,  by  42  JS.  3.  cap.  1.  whereby  all  acts 
made  against  Magna  Charia  are  repealed.  It  is  a  writ  mucl^ 
out  of  uscj  but  the  whole  learning  concerning  it  is  put  together 
by  my  lord  Cake  upon  Magna  Charia^  cap.  26.  2  InstU.  p,  42. 
and  upon  cap.  29.  2  Instit.p.  55.  and  thither  I  shall  refer  myself. 

It  has  been  disused  by  reason  of  the  great  trouble  in  the 
attaining  and  execution  of  it,  for,  1.  There  must  be  a  writ  to 
inquire  de  vita  ^^membris.  2.  There  must  be  an  inquisition, 
taken.     3.  He  was  to  be  bailed  by  twelve  persons. 

And  now  the  justices  of  ^aol^eli^ery  usually  going  tbeip  cir- 
cnits'twice  a  year,  unless  in  the  four  northern  counties,  a  pri- 
soper  comes  to  his  trial  as  soon,  if  not  sooner,  than  aueb  inquisi- 
tion and  mainprise  can  be  taken. 
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•   And  thus  far  of  manaeaptidn  or  bail  hj  writ. 

The  second  general  is  bailing  virtute  officii. 

The  court  of  king's  bench  may  viriutt  o^m  bail  any  per- 
son brought  before  thieoQy  of  wh^t  nature  soever  the  crime  is, 
even  for  treason  or  murder^  as  hath  been  before  shewn, 

'  Concerning  bailment  of  felons  by  justices  of  the  gaol-delivery 
flind  of  the  peace'  virtu fe  officii,  and  the  statutes  relating  to 
them>  enough  hi^th  been  said  before. 

The  sheriff^  it  seems,  might  ex  officio  without  writ  at  com- 


[5]  Except  only,  even  to  this  high  jnri«dictioo,  iqch  pertons  as  are  committed 
hy  either  boaae  of  ParlianenC,  eo  long  aa  the  seeaioit  lasts ;  or  saeh  as  are  com- 
mitted fbi'xoiitempts  by  aoy  of  the'  kuif  *8  superior  courts  of  justice.  -  4  Blmck$, 
CammM.  300. 
Where  bail  is  grantable  by  the  court  of  Kingr's  Bench  to  a  person  imprisoned 
^  by  either  boose  of  parliament,  there  oan  be  po  doubt  but  the  hifhest  regard  is  to 
*  be  paid-  to  ail  the  proceedings  of  either  of  those  houses,  and  that  whereTcr  the 
eootraiy  does  not  plainly  and  expressly  appear,  it  shaU  be  presumed  that  they  act 
l^ithin  their  jurisdiction  a|id.  agreeably  to  the  usages  of  parliament  and  the  rulee 
of  Jaw  and  justice:  and  therefore  whererer  it,  stands  indifferent  upon  the  return 
of  a  habeas  corpus,  whether  a  commitment  W  either  of  those  houses  were  strictly 
legal  or  not,  and  the  parliainent  be  still  sitting,  I  can  find  no  precedent  that  the 
jprisoner  bath  been  bailed  by  the  court  of  King*s  Bench.  And  it  cannot  but  be  > 
expected  that  those  houses  would  be  apt  to  resent  an  bttempt-of  this  kind,  whidi 
might  seem  to  carry  with  it  an  impjicit  reflection  en  their  honour,  as  unjusUy 
4epri¥ing  a  eufajeet  of  his  liberty  and  putting  hi^i  under  a -necessity  of  deman4- 
me  jnetice  fnm  another  court  by  unreasonably  k'cfusing  to  restore'  hrm  to  it, 
which  surely  shall  nerer  be  intended  where  their  proqeedinga  are  capable  of  a 
more  lavourable  oonitruction.  And  therefore  in  the  Lord  8baAerbury*s  case, 
who,  upon  his  habeas  corpus  in  the  king's  bench  was  returned  to  haTC  been  com- 
mitted by  the.  house  of  lords  for  his  contempt  committed  against  that  house,^  the 
emiri  would  not  take  notice  of  any  exceptions  against  the  form  clothe  commit- 
nent,  im  that  it  was  too  general  and  did  not  express  the  nature  of  the  contempt  or 
in  what  place Jt  was  committed,  &e.  for  it  sbail  be  presumed  that  it  was  such  for 
which  the  Lords  might  lawfblly  make  such  an  order,,  and  no  other  court  shall 
prescribe  to  them  in  what  form  ther  ought  to>  make  it  But  if  it  be  demanded  in 
ease  a  subject  should  be  oom'mitteo  by  either  of  those  houses  for  a  matter  maoi- 
fesUy  out  of  thiir  jorisdlction,  what  remedt  can  he  haTc?  I  answer,  that  it  can- 
Bot  well  be  imagihsd  that  the  law^  which  n^ours' nothing  more  than'  the  liberty 
ef  the  subject,  Aould  give  us  a  remedy  against  commitments  by  the  king  him* 
eelf,  appearing  to  be  illegal  and  yet  give  us  no  manner  of  redress  against  a  com- 
Bitment  by  our  fellow  sdbjeds,  equally  appearing  to  be  unwaiYanted.  But  as 
this  is  a  case,  which,  I  am  persuaded,  will  ne? er  happen,  it  seems  needless  oyer, 
nicety  to  examine  it 

However,  it  seems  affreed,  that  a  person  committed  for  a  contempt  by  the  order, 
of  either  house  bf  parnament,  maj  Im  disdiarged  by^  the  coort  of  King's  Bench 
.  after  the  dissolution  or  prorogatioa  of  the  parliament,  whether  he  were  coinmitted 
during  the  sessions,  or  afterwards;  for  that  all  the  ordei^  of  parliament  are  deter, 
mined  by  a  dissolution  or  prorogation;  and  all  matters  before  either  house  must 
be  commenced  anew  at  the  next  parliament,  excep^  only  in  the  case  of  a  writ  of 
error:  and  if  the  subject  should  be  deprived  of  his  liberty  till  the  next  parliament, 
which  pertiaps  may  not  meet  agsiin  in  many  years,  no  one  ooold  say  when  liis 
imprisonment  would  end*    3  Awkim§^  IJO. 


I 
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tnoQ  law  bail  offenders  indicted  before  him  in  bis  Turn,  or 
upon  a  commission  to  hin^  ;  but  this  ponfer  is  in  effect 
r  149  ]  takea  away  from  him  in  cases  of  felony,  by  the  statutes 
.  of  29  E*  3.  cap.  9.  and  by  the  statute  of  1  E,  4.  cap.  1. 
and  1  Jfi.  3.  cap.  3.  transferred  to  the  justices  of  the  peace^  as 
hath  beea  before  declared. 

The  marshal  of  the  king's  bench  400k  upon  him  antiently 
virtuie  officii  to  bail  persons  indicted  or  appealed  ;  bmthi&is 
wiioily  taken  from  him  by  the  statute  of  5  E.  3.  cap.  S.[6} 

3  WilfoD,  179. 188. 


[61  The  writ 'of  Habea$  Cirpue  ud  mibjiciendum^  being  that  which  iaraee  in 
criminal  ca«e«i  and  now  the  gretX  and  efficacioua  remedy  in  all  manner  of  illegal 
oonfioement,  has  its  foundaitions  in  the  Great  Charter  of  Engliah  liberties,  its 
purpose  being  to  carry  into  effect  the  provision  of  Magna  Charta.  **iVttUtis  liber 
homo  eapUUur  out  imprtsonetur  nioi  per  legem  terrtf.**  It  may  be  demanded, , 
says  Lord  Coke,  in  his  comment  upon  that  statute,f  if  a  •man  ,be  taken  or  com- 
mitted to  prison  ^  contra  legem  terne,*'  against  the  law  of  the  land,  what  remedy 
hath  the  party  grieved?  He  may  have,  he  continues,  after  giving  the  other 
remedies  by  action  for  false  imprisonment,  indictment,  ^c;  he  may  have  an  ifii- 
heae  Corpue,  upon  which  writ  the  gaoler  muit  return  by  whom  he  was  committed 
an<|  the  c%nae  of  his  imprisonment,  and  if  it'sppeareth  that  his  imprisonment  be 
jnei  and  lawful,  he  shall  be  remanded ;  but  if  it  shall  i^ppear  to  the  court  that  he 
was  imprisoned  against  the  law  of  the  land,  be  ought  by  force  of  this  statute  to 
be  discharged ;  if  it  be  doubtful  and  under  consideration,  be  may  be  bailed.  .  It 
is  a  remedial  mandatory 'writ,  by  which  the  king's  Courts  of  iustice  and  judgesL 
at  the  instance  of  a  subject  aggrieved,  command  the  production  of  that  subjecl 
and  inquire  after  the  cause  m-  his  imprisonment,  and  it  is  a  writ  of  such  a  sove- 
reign and  transcendent  authority  that -no  privilege  of  person  of.  place  can  stand 
against  itrl'  it  runs  as  the  common  law  to  all  dominions  held  of  the  crown,  and 
is  accommodated  to.  all  persons  and  places.t 

The  writ  of  homine  replegiando  viha  the  only  specific  remedy  provided  by  the 
common  law  forfthe  protection  and  defence  of  liberty  against  9.nv  private  inva- 
aion  of -it;  when  the  writ  of  habeas  Qprpus,  in  its  origin  more  strictly  applicabln 
to  cases  of  imprisonment  in  its  technical  sense, ,  was  first  applied  *  to  relieve 
against  pritaie  reeirainie  does  not  appear.  As  the  law  checked  the  jiomine  re- 
plegiando,'  the  habeas  corpus  seems  to  have  taken  iti  plaoe.§k  There  is  an  obiter 
saying  by  Justice  Wild,  in  Carter,  933,  of  a  case  where  the  court  sent  a  habeas 
corpus  to' Dr.  Prujean  beyond  sea«  ^r  Sir  Robert  Carr*s  brother:  the  first  ease  is 
that  of  Sir  Philip  Howard^  which  is  mentioned  in  Lord  Leigh^  case,  anit,  there- 
fore must  have  been  before  that  time.  Lord  Leigh's  case  was  in  the  37  Car.  II. 
where  a  habeas  corpus  was  granted  to  bring  up  his  wife:  and  the  case  of  Viner 
and  Emmerton  was  in  37  Cor.  II.  wherB  a  nabais  corpus  was  granted  to*  Viner  to 
brtng  ap  his  stepdaughter;  from  that  time  the  Conort  of  King's  Bench  haa  oon- 
•tantly  granted  these  writs.]] 

Lord  CokeT  and  Lord  Hale*i*  agree  that  at  common  law  the  juriedicHom  upon 
the  writ  of  habeas  corpus  ejltended.only  to  its  issuing  out  of  the  Court  of  King's 


•  3  Inst  55. 

f  Wilmot's  Notes;  1  Barr.  631;  and  by  resolution  of  the  House  of  Lords. 

t  Palmer,  54;  3  Cro.  543. 

i  Wilmot's  Notes,  93,  93.  |  lb.  9$. 

t.8  Inst.  55;. 4  Inst  390.  '    ••  Ante,  145. 
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Bencb  in  term  time,  >wld  the  Coort  ofChanttry  In,  VAcation;*  the  comte'of 
CommoA  Pleas  exercised  no  general  jarisdiction  bj  means  of  it,  but  onlj  a. quali- 
fied 9De  for  the  protection  of  their  officers  and  suitors  rt*  by  tbe  statute  1$  Car.  I. 
eh.  10,  abolishing  the  Court  of  Star  Chamber,  original  jnrisdictioh  is  first  girto 
td  the  Court  of  Common  Pleas,  co-ordinate  with  Ihe  King's  Bench  in  cases  of 
jcoramifmenis  by  any  folore  court  pretending,  to  have  lilie  inrisdiction  with  t)ie' 
Star  Chamber,  and  alfb  in  case  of  commit  mentf  by  any  ofthe  Qouncil  courts,  by 
the  council  board,  by -the  king.or  by  any  of  the  privy  counciL  At  what*time 
this  limited  jurisdiction  in  granting  the  writ  became  moce  extended  does  not 
seem  very  satisfiictorily  ascertained;  it  probably  gre.w  into  the  practice  of  the 
court  as  occaaibns  demanded  it;  Chief  Justice  Wilmot  tfainlcf.  that  the  judges  of 
tbe  Kinifi  Bench  granted  the  writ  in  vacation  before  the  statute  31  Car.  A.  _  It 
ieems  to  be  agreed  that,'  whether  by  virtue  of  the  statute,  or  ndt;  this,  change  in 
the  practice  was  introduced  about  the  time  of  its  enactment  4  and  that  by 
-analojgy  to  the  statutory  enactment,  the  common^  law  writ  now  issues  in  ac- 
cordance with  it,  out  of  the  Court  of  Eing*s  Bench,  in  all  cases  n^atsoever.^  It 
ift  now  held  (hat  a  judge  at  chambers  has  power  at  common  'law- to  issue'  a  writ 
cf  habeas  corpus  returnable  before  himself  immediately .|| 

There  is  another  and  still  higher  power.-  exercised  by  thd  .Court  of  lCing*s 
Bench  at  common  law,  through  the  n^edinm  ef  this  writ  by  virtue  of  its  general 
>  supervisory  power  over  lUl  the  tribunals  qf  the  kingdom  to' protect  the  K^rty  of 
the  subject  by  Bpeedy  at\d  summary  interposition.^  As  over  nummary  cdu- 
Tietions  under  itatute***  or  over  the  ecclealastical  courts.t(-  One  of  the^  articles 
of  grievance  presented  to  the  Parliament  by  the  clergy  in  5lM  Henry  111.  called 
ortieuH  cUth  ^nd  given  with  the  answers  of  the  common  law  judges  in  3  InsL 
599,  was  that  their  authority  was  infringed  by  the'  common  law. courts  dis- 
charging  upon  Aa&eas  corpus  persons  fined  and  imprisoned  by  them  for  offences 
and  intolerable  contempteP  the  jndges  in  their  answer  ^ive  the  rule  of  law  upon 
tbe  subject  as  follows:  **We  do  not,  neither  wUl  we  m  any  wise  impugn  the 
ccclesiastieal  authority  in  any  thing,  that  appertaineth  unto  it;  hpt  if  any  by  the 
eeclesiastical  authority  commit  siny  man  to  prison,  upon  complaint  jioto  us  that  he 
is  imprison^  without  just  cause,  we  are  to  send  to  have  the  bodjr  and  to  be  certi- 
fied of  the  cause;  and  if  they  Will  not  ceHiQr  onto  us  the  particular  cause,  but 
generally,  without  expreaiAng,  any  particular  cause,  whereby  it  may  appear  unto 
us  to  be  a  matter  of  the  ecclesiastical  oognizancb  and  his  imprisonment  he  just, 
then  we  do  and  ought  to  deliver  himt  and-  this  is  their  fault  and  not  ours.  And 
although  some  of  us  have  dealt  wi^  them  to  make  some  "such  particular  certifi- 
cate to  us,  whereby  we  may  be  able  to  judge  upon  it,  as  by  kw  they  ought  to  do, 
.jret  they  will  by  no  means  do  it;  and-  therefove  their  error  is  the  cause  of  this, 
aiid  no  fault  in  us^  for  if  W4  see  not  a  just  cause  of  the  party*s  imprisonme^ 
.  by  them,  then  we  ought  and  are  bound  bj  oath  to  deliver  him.** 
.  The  writ  of  habeas  corpus  is  a  writ  tf  right  and  the  highest  .writ  a  party  can 
bring  iiX  but  it  js  not  a  writ  of  couru^  the  court  or  judges  are  not  bound  to  grant 

•  See  contra  3  Blacks.  Comms.  131;  Wilmot's  Notes,  p<  100;  per  Coleridge,  J. 
1  Per.  &,  D.  525^  in  re  Batcheldor,  Canadian  prisoner^'  ca^;  H  Vent  34 ;  Jenks' 
case,  6  St  Trials,  &c  . 

t  See  the  forms  of  thto  writ  firom  each  coun,  2  Inat  52^ 

i  Se^  the  answers  of  the  judges  in  1758  to  the  questioni  of  the  House  of 
Lords.  ,) 

§  3  Blacks.  Comma.  136;  3  Hallam,  19. 
.    fl  R.  V.  Batcheldor,  re  Canadian  prisoners,  1  Per.  dt  Dav.516;  see  1  dt  3  Vict 
chalK  45. 

t  4  Inst  71 ;  3  Blacks.  Comms.  43;  Letter  |Srom  C.  J.  Parker  to  J.  Fester, 
SO  Cobbett's  Sute  Trials,  1381. 

«•  Sooden's  case,  4  B.  &  Ald.394,\  DeybePs  case,  ib.343;  Nash^s  case,  ib. 
995;  R.  V.  Suddis,  1  East,  306.  ^ 

ft  In  re  Bains,  I  Craig,  dt  PhU.  31. 

n  Bn8beU*s 
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the  writ  «•  of  ooane  iMit  oi^  oiti  csnse  sbolni^^  Cauef  Jiwtioe  Wflmot  WKfnf 
'^ writs  of  hab#a8  oorpm  upon  imftruonmentfor  eriimnal'  matteri,  were  never 
writa  of  course;  they  a|wsj4  is^ed  on  a  motion  grafted  On  a;  copy  of  the  com- 
mitment; and  in  cases  of  eonfinement  or  restraint'  not  for  criminal  matter,  it  has' 
b^  the  oniibrm  uninterrupted  practice  both  of  the  court  of  King's  Bsnch  and  of 
the  jb^^  of  that  court,  that  the  foqndation  opcAi  which' the  Writ  is  prayed  sboald 
be  Jaid  before  the  couirt  or  judge  who  awards  ii    For  there  are  many  liinds  of 

griTate  restraint  that  are  lawful  In  doinestic  government,  as  in  the  cas^  of  faaih 
ands,  ftth^rs;  guardians  'aad  inasteri,  th^  laMr  jiutliorizes  rteiratnts  in  order  to 
enforce  a  pedR>riiianoe  of  those  natural,  moral  anld  <pi^l  duties,  which  wives,  ehft- 
dren,.war^  and  apprentices  owe  to  their'superiors  in  Chetr  seVerat  relatiye  capcei- 
ties;  and  the  law  has  laid*  this  check  to' prevent  that  scene  of  disorder  and  coo* 
fbsion,  if  they,  or  any  other-  person  on  their  behalf,  were  to  be  at  liberty  withoot 
any  foundation  or  cauee  shown  to  farce  a  production  of  them  in  Westminster 
Hall  or  before  a  1ud|fe,  wherever  he  should  happen  to  be,  whenever  they  pleased 
and  as  often  as  they  pleased. ;  There  are  many  other  lawful  testrainte,  as  all  peru 
sons  who  are  in  custody  i^pon,  civil  process,  or  uifder  special  authorities^  ereateil 
by  act  of  parliament,  proceoding  *  civtlitor*  and  not  Vcrimiiialtter*  li^ainst  the  per- 
^s  who  are  the  objects  of  them;  persons  w^o  are  bailed,,  paupers  in  hospitals  or 
workhouses,  madmen  under  ctommissions  of  lunacy  or  confined  by  parish  officers 
under  the  vagrant  act  are  all  imder  a  lawftil  connnemetkt  If  sil  theBC  persons 
wore  to  havo  had  thehe  wtits  of  habeas  corpus  of  course  without  showing-  any 
cause  or  fbondation  far  granting  then-,  iiwotild  haVe  been  sufiering  .this  great 
remedial  mandatory  writ  to  have  been  used  aa  a  means  of  vexation  and  oppres- 
sion. The  ciieok  upon  the  writ  by  requiring  a  probable  cause  to  be  shown  befoip 
it  .issues  is  only  sajiog,  *,shdw  ^u  want  redress  and  you  shall  have  it;'  and.  if  s 
;per8on,.cannot  disclose  such  a  case  himself  as  to  show  be  is  aggrieved,  when  he 
tells  h'li  dwi\  etory^  it  is  decisive  against  his  being  in  such  a  condition  as  to  wailt 
relief." 

It  is  a  very  common  Tuistake,  says  Mt*^  Ha1Iai!n,''to  suppose  that  the  statate  31 
Charlies  II.  enlarged  in  a  great  degree  our  liberties^  and  -forms  a  sort  of  epoch  in 
their  history,  though  a  very  beneficial  enactment  and  ^eminently  remedial  in^ 
many  ease^  of  illegal  imprisonment,  it  introdaced^  no  new  principle -nor  conferred 
any  right  upon  the  aubjectt  .  Still  this  Statute j  although  recognising  no  n^w 
principle,  put '  into  more  practical  shape  the  fernedy  already  Well  kooWu  and 
markf  an  important  period  in  the  extending  usefulness  of  the  writ  The  pre* 
amUe  of  the  statute  recites  as  the  grievance  to  be  reniedied,  the  long  detaining 
in  prison  oT  persons  who  by  the  law  ar^  boHalUe:  it  is  limited  in  its  extent  to 
comniiitments  for  cr^inal  or  ouppooid  erimintU  matters;  it  provides  for  the  issuing 
of  the  writ  in  vacation  as  well  as  term  tlnie,  except  in  the  case  of  treason  or  falony 
pbinly  expresssd  on  the  warrant:  ii  extends  the  juriodicHon  of  the  courte  to  ito 
issuing  as  well  odt  of  the  high  court  of  bhancery^  or  court  of  Exchequer  as  out  of 
the  courte  of  King's  Beneh  or  Common  Pleas  or  either  of  th6m  and  in  vacation  it 
may  be  obteined  of  the  Lord  Chancellor  or  Lord  Keeper  or  any  of  bi4  Majesty^s 
justices  either  of  the  one  bench  or  of  the  other  or  of  the  barons  it>f  the  Exchequer 
of  the  degree  of  the  ootf:  it  provides  pondUieo  agtimst  the  judges  refusing  and 
against  the  offioers  disobeying  the  writ  and  against  all  others  Stan  the  court  to  ' 
vrhioh  the  prisoner  is  boand  to  answer  recomtnitting  fiir  the  same  offence  any 
person  bailed  under  the  stetute.  There  ts  no  provfsion  m  the'  statute  far  dioeharg* 
ing  prj^ners  in  any  case  other  than  where  in  casei  of  commitment  for  treason  or 
fekmy,  after  praying  a  trial,  they  have  i|ot  been  indicted  ^nd  tried  by  the. second 
term  of  the  court  altor  their' commitment;  all  ite  other  provisions  are  pointed  onlj 
to  bailing  the  prisoner  to  appes^  and  answer  the  charge. 

•  3  Bl.  Comms.  139;  Hobhdose's  case,  3  B.  it  Aid.  4iK) ;  a  a  9  Chilty's  Repe, 
9Q7;  dtete  v.  Lyon,  Coxe,  403;  ex  parte  LAwrence,  5  Binn.  304;  matter  of  Fer- 
guson, 9  Johns.  S39. 

f  Notes,  88.      . 

fSHallam,  Const  Hist  19. 


HISTO&IA  PLACtTORUM  COROK^.        1^9* 

Tb0  fltatme  providM  only  ibr  V  the  more  fpeedy  relief  of  «ll-^per*0M  imprisoned 
^  Uiy  erimUiM  9r  ntppoHd 'eriminml  mature,'** 

Loitl  WUhmA  nj«  in  liis  eomment^*  thai  the  very  able  an9  learned  men  who 
framed  Uw  staUite  eoold  iiot  have  ayoided  taking  into  their  consideration  writs  of 
hkheas.eorpas  for  priwUe  tMtUd^f  inasmnefa  as  threeor  four  years  before  tin  a^C 
passed,  there  hted  beei|  two  very  great  cases  extremely  agitated  in  Westminster 
Hall  upon  wnls  of  habeas  corpus  for  pmate  custody  r  but  they  wisely  .drew  ^he 
lii^  between  citril.aild  constitutional  Ubertv't  as  opposed  to  the  power  of  the  crown; 
and  liberty  as  opposed  to  the  power  and  liiolence  of  prirate  persons  t  they  tboughl 
this  power  of  judging  might  be  abused  in  favour  of  the  crown^  but  thdy  saw  n^ 
danger  of  abuse  oif  it  as  between  orie  subject'  and  another;  and  therefore'  they 
applied  the  remedy  to  the  evit  they  had  seen  and  ezpdHenced^  and  left  the  law  as 
Uiejfoond  it  in  respect  of  private  pei^ons. 

The  statutory  like  the  common  law  writ  is  in  practice  of  right  but  not  ofe9ur$€i 
cause  must*  be  flho#n,  for  its  issuing,  such  as  1b  provided  in  the  statute;!  it  pa 
moved  for  in  tenil  time,  ind  when  a  stnglejndge  in  vacation  mnts  it  under  th« 
■tatoti*,  a  copy  of  the  commitment  or  an  a££lavit  of  the  reiHisa!  of  it  must  be  laid 
before  1iim>t-  ^ 

In  1758  a  gentleman  was  detained  under  a  pressing  act  passed  9.t  the  preoedihg 
•efsion  pf  parliasftent;  upon  .application  of  his  friends,  for  a  habeas  corpuri  some 
difficulty  was*  suggested  and  hesitation  made  whether  the  statute  of  31  Car.  9 
Srhlch  eztenda  only  to  commitment  **  for  Criminal  or  supposed  criminal  matters,^ 
eomprehended  this  detention.  This  owe  aiming  to  point  out  a  defect  in  the 
habMB  vorpjus  act,  a  biH  was  brought  into  .the  house  of  commons^  extendiivg  tlio 
provisions  of  the  statute  31  Car.  3  t6,aU  cases  where  any  person  not  being  coou 
mUled  or  detained  for  any  tsrin^inal  or  supposed  criminal  matter  should  few  con* 
fined  or  restrained  of  his  liber^  under  any  color  or  pretenoe  whatsoever;  and  that, 
the  judge  before  whom  sueh  periMNi  is  so  brought  should  proceed  to  examine  inia 
the  focts  contained  in  the  return  made  and  into  the*  cause  of  his  confineraeht;or 
reatraiat  and  thereupon  di^harge,  hail  or  remand  him  &c.  ■  ThC'  bill  was  passed 
by  the  commons.  .I.h  the  house  of  lords  certain  questions  were  propounded  to  the 
Jodges  relating  to  the  status  .of  the  law  of.  habeas  corpus  before,  and  since^  the 
statute  of  31  C«r.  2.  Upon  the.  25th  26th  and  99th  of  May  the  jndsres  attended 
the  house  of  lords  and  upon  thefte  questions  were  of  opinion  1st,  That  in  cases  not 
within  the  act  31  Car.  2  writs  of  habeas  corpus  ad  subjiciendum'  on  the  law  as  it 
now  stands  ought  not  to  issue  of  course,  but  upon  probable  cause  verified  bjr  affi- 
davit, 2df  That  in  dases  not  within  the  act  3rCar.  2  such  writs  of  habeas  corpus 
hw  the  law  as  it  bow  stands  may  issue  in  vaoalion  by  fiat  flrom  a  jndge  of  the 
IuDg*s  Bench  retarilable  before  himself:-  4tii^  That  this  practice  of  the  issuing 
a  habeas  corpus  by  a  single  judge  Was  intToddced  about  the  time  of  81  Car.  2« 
but  whether 4t  waa  at  that  .dme  or  by  virtue  of  that,  statute  they  do  not  entirely 
agree;  5th,  That  the  judges  at  the  common  law  and  before,  the  said  statute  were 
not  bound  to  issue  sueh  writ  of  habeas  corpus' in  time  of  vacation,  dpon  the  de- 
mand of  any  person  u^ider  any  restraint,  hut  miffht  refiise  to  award  such  writ  if 
they  thought  propc(r~-aiid  may  still,  addi  Mr,  Justice  Wilmot,  for  a  copy  of  the 
eonimitment  mqst  be  produced  or  there  must  be  some  ease  made,  before  the  judges 
are  "or  ever  were  boand  to  grant  such  writs  at  tbe-histance  of  a  person  under  re^ 
Btraint.  fiat  they  are  so  brand  at  lAis  day,  says  Mr.  Baron  Ad^ms,  the  prkotice 
stasidingvCoalfa>aied-  aud  established  by  so  long  an  usage*^  in  oases  without  as  well 

«  WtTmot^a  IMee,  84. 

f  Ibid.  89. 

t  R.  V.  Marsh,  3  Bulst  27;  Hobbouse*8  ease,  3  B.  dt  Aid.  422.  •«  A  single  judge 
in  eases  .under  the  statute  31  Car.  SL  may  perhaps  be  obliged  to  grant  the  i^rit  as 
of  course;**  but  this  does  not  extend  to  the  toarL  Per  Best,  J.  in  Hobhouse^s  case. 

^  See  this  bill  in  Wilmot*s  Notes  77*  It  extends  31  Car.  2  to  att  tasfo  of  con. 
fineoMnt  or  reetraint,  and  provides  for  inouiry  into  the  faeU  contained  in  thd 
retamt  but  excludea  firom  this  lat^r  provision  eases  «*  of  commitment  for  criminal 
er  aopposed.criminal  matters.** 
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ma  vndir  the  ^statQle,  6th,  That  the  jndgec  at  the,  oodnqod  laif  .tad  befim  the 
Btatute  were  not  bound  to  mak^  each  wtits  iMued  in  time  of  yacation  retarnable 
immediately,  nor  could  thej  enforce  obediepoe  to  such  writ  i^eued  in  time  (ff  T^ca- 
tion  if  the  party  eerved  therewith  should  neglect  or  ^fose  to  obey  thia  same-r-aiid 
candot',  says  Mr.,  Justice  Wilmot^  whether,  such  writs  issue  in  cases  under  ^r 
without  the  statute^  But  they  would  enforce  obedience  thereto  at  the  next  term 
jof  the  court  bj^  attachroentt  say  Barons 'Smy the  and  Dennison  and  Lord  Chief 
Justice  Willis,  7th,  That  if  the  judge  before  the  sUtuts  should  ha^e  refbsed  to 
ffranf  the  eaid  writ  on  the  demand  of  a|iy  person  under  any  restraint,  the  subject 
Sad  not  any  jeroedy  at  law  by  action  or  otherwise  agiinftt  the  judgci  for  8«di 
>  refusal.  He  would,  says  Mr.  Baron  Smythe,  hare  been  liajiile  to.  punishment  i^ 
the  some  manner  as  for  any  other  breach  of  hia  duty.  8th,  Thst  in  case  a  writ 
of  habeas  corpus  ad  subjiciendum  ^t  con^mon  law  were  dire<;ted^to  any  person 
returpable  immediately,  such  person  might  before  the  statute  have  stoed  out  an 
alias' nnd.  fhtriei;  but  that  since  the  statute  the  practice  had  been  to  grant  an 
attaehment  upon  diflobedienee  of  the  first  writ;,  and  that,  incaae  of  writs  issoing 
without  as  w«U  as  under  the  sUtnte.^  9th,  That  the  statute  31  Car.  ^  and  the 
several  provisions  therein  made  fpr  the  immediate  awarding  andi  returning  the 
writ  of  habeas  corpus,  do  not  extend  to  the  case  of  aiiy  compelled  sgainst  his  will, 
in  time  of  peace,  either'  in  the  land  or  sea  service  without  any  color  of  legal 
authority,  or.  to  any  cose  of  imprisonment,  detained  or  restraint  whatsoever, 
except  cases  of  isomtnitinent  or  detainer  for  criminal  or  supposed  oriminal  niat> 
teVs.  But^dds  Mr.  Justice  Batfaurrt,  in  favor  of  liberty  the- judges  of  .the  court 
of  King's  Bench  have,  in  conformity  to  that  statute,  extended  the  same  relief  to 
.all  cases.  To  the  10th  question  **  whether  in  all  cases  what«pever  the  judges  are 
's6  bound  by  the  ^ts  set  forth  in  the  return  to  the  writ  oJF  habeas  corpus,  4hat 
they  cannot  discharge  the  person  brought  up  before  them,  although  it  should 
apjpear  most  manifestly  to  the  judges  by  the  clearest  and  most  undoubted  proo^ 
that  such  return  is  false  in  fact  and  that  the  penson  So  brought  up  is  restrained' 
of  his  liberty  by  the  most  unwarrantable,  means  ao^d  in  direct  violation  ofiaw  and 
justice  ;^  Justices  Noel,  Bathurst  and  Clive,  Baron  Legge  and  Lord  Chief  Justice 
WiUes  answered  ^eperally  in  the  negative.  Mr.  Joftice  WUmot  answered  "that 
in  no  cases  whatsoeveri  the  judges  are  so  bound  hy  the  fsdM  set  focth  in^he  return 
to  the  writ  of  habeas  corpus  that  they  cannot  discharge  the  person  hrooght  up 
before  them,  if  it  should  appear  most  manifestly  to  the  judges  by  the  deareet  and 
most  nndoubted  proof,  that  such  return  i^  false  in  fact;  and  that  the  person  so 
brought  up  is  restrained  of  lits  liberty  by  the  moet  unwarrantable  rae^s  and  in 
direct  violation  of  law  and  justice;  but  by  the  dearest  and  mcist  undoubted  proof 
ho  means  the  verdict  of  a  jury  or  judgment  on  demurrer  or  otherwise  in  an  action 
for  a  false  return;  and  in  case  the  facts- averted  in  the  return  to  a  writ  of  habeas 
corpus  are  sufficient  in  point  of  law  to  justify  the  restraint,  he  is. of  opinion,  that 
the  court  or  judge  before  whom  suc^  writ  is  returnable  cannot  try, the  facte 
averred  in  such  return  by  affidavits  in  any  proceeding  grafted  upon  the  return 
to  the  writ  of  habeas  corpus.**  Mr.  Baron  Adams  and  Lord  Chief  Baron  Parker 
answered  to  the  same  effisct.  -Mr.Barpn  Smythe  answer,cd  "That  the  judges  are 
BO  bound  by  the  facte  ^t  forth  in  the  return  to  the  writ  of  habeas  corpus,  that 
Ihey  cannot  enter  Into  proof  by  affidavits  to  controvert  the  return ;  the  -facts  set 
forth  in  the  return  can  be  controverted  or  contradicted  only  by  Um  verdict  of  a 
jury.**  Mr.  Justice  Dennison, answered  "That  in  aU  cases  whatsoever  wher^ the 
return  consists  of  facts  justifying  the  taking  and  detaining  by  law,  the  judges  are 
so  bound  by  the  facts  set  forth  in  the  return  to  tfie  writ  of  habeas  corpus,  that 
the^  cannot  discharge  the  person  brought  up  before  tl^em  upon  affidavits  to  he 
read  in  that  proceeding,  contradicting  the  facta  contained  in  the  return ;  but  if  it 
should  appear  most  manifestly  to  the  court  by  the  dearest  and  most  undoubted 
proof,  either  in  action  or  in  some  cdlateral.  proceeding,  that  such  return  is  faJee* 
ip  fact  and  that  the  person  so  brought  up  is  reetraiiiM  of  his  liberty  by  unwar- 
-rantable  means  and  in  direct  violation  of  l^w  and  justice,  the  prieoner  may  be 
discharged.**  Sir  Michael  Foster  who  was  absent  agreed  with  Chief  Baron 
Parker  upon  all  the  questions  but  the  tenth,  upon  that  he  ■naweta  "God  forbid 
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Ihtt  Ibey  Bhmild  b9-mf  boand  f*  and  lee  his  ilrgliioeiit  ma  letter  to  the  chief  biiroii 
m  the  Addenda  to  90  Sl  Tt'tth  1376. 

After  theee  Opinions  tHe  bill  qf  the,  commonti  was  thrown  dot  by  th^  lords 
upon  a  aecoDd  rending  i^ndthe  judg^es  were  ordered  to  prepare  a  bill  to  extend  ti^e 
poorer  «f  ifranting  write  of  liabeafl  coypiit  ad  su1>ji^iendQai  in  racation  time,  not 
withixbthe  elatate  31  Car.  II.  eh.  2  to  all  the  jpdgef  of  hie  majeety's  eonrt  sat  Weet- 
ininetor  aiid.to  provide  fi>r  the  iieising'  of  prooees  in  .vacation  time  to  compel  obe- 
dience, tot  such  ^riti:  and  that  in  preparing  snch^  bill  they  tJaiko  into  consideration 
whether  in  any  aUd  in  what  c»ea  ^  may  be  proper  to  ^ake  provisioo  that  the 
truth  of  the  facts  contained  in  the  return  to  a  wi^t  of  haiieae  eorpne  may  be  con- 
iro!rerted  by  affidavits  or  trav^ree^  and  ao  iar  ae'it  shall  Appear  to  be  proper,  thit 
danees  be  inserted  lor  that  porpoee  and  that  th^y  lay  each  bill  before  the  boose 
in'  the  bep^inninff  of  the  -next  session  -of  parliament  l*he  sqbject  was  not  then 
reiiaiDed  in  parfiament  She  15  Cobbett*9  ParHninentary  Hisiory  898. Baiwn's 
.  Abr,  iU.  habeat  earpu9.  A  bill  was  however  prepared.  See  it  in  a  hote  to  20  Sik 
Trials  1383,  and  ifo^i  this  bill,  no  doubt,  was  draHed  the  statnto  56  Geo.  Ht  eh. 
100,  enaeted  fiflyleight  years  after wardS)  the  two  are  Almost  identical  in  their 
iKTovisions.  The  bilT  prepared  by  the  jf^dges  m  1758  authorized  the  Qourt  to 
inquire  intothe  troth  of  r^orns  either  summariW  opoh  affidavits  or  by  directing 
nn^issue;  the  statute  of  1816  gives  no  power  to  direct  an  issue.  The  bill' of  1 758 
;  also  pnt  ft  in' the  power  of  the  court  to  make  such  order  for  the  payment  of  the 
charges  for  bringing  up  the  prisoner  as  they  shopid  see  'fit,  this  power  is  omitted 
in  the  statute  56  Geo.  III.  .  f      '  ' 

In  fi^rther  explanation  ef  the  state  ofthe  law  aiid.fhe  practice  at  that  time  npoti 
this  subject,  the  following  ptOMgeB  are  taken  froio  Sip  Michael  Foster's  letters  to 
the  eolicitor^general  Yorle  and  chief  justice  Parker  :*  **  The  practice  of  grieint- 
ing  write  of  habeas' corpus  In  the  vacation  in  cas^s  not  within 'the  habeaa  corpus 
act  having  long  prerailed.  I  confess  that  I  did  |iot  entertain  any  sort  of  doubt 
touching  the  legality  |>f  it,  though  possibly  there:  might  hate  been  some  room  fbr 
m  doubt  if  the  passage  in  Lord  Halef  wtiich  yo«  mentioned,  and  that  in  2' Inst 
53;.  had  been  considered  independently  of  the  liractice.  But  as  I  always  con- 
nderedrthe  case  .of  a  barely  wrongful  detention  i^  not  wHbin  the  hibeas  corpus 
act  but  merely  at  common  law*,  I  thought  a  legtil  sound  discretion  ought  to,  be 
Jised  and  genetafly  expected  an  Affidavit  on  behalf  of  the  party  applying  Ibr  the 
writ,  eetting  forth  lomcvpraAi^ble  ground  for  relief  upon  ^  the  incite  of  his -case. 
Tins  Metbml  I  constently  observed  in  the  case  of  men  piessed  into  the  service ; 
and  that  the  publifc  service  might  pot  suffer  by  an  abuse  of  the  writ,  I  ordered 
nntice  to  be  given  to  thr  proper  officers  of  .the  ofbwn,  of  the  time  at  which  the 
party  was  to  be  brought  before  me  with  copies  .of  the  affidavite.  In  this  war 
•everjal  were  discharged  andl  must  say  that  in  some  instances  I  saw  so  much 
Ji>ppression  on  the  part  of  those  concerned  in  that  service,  that.  I  am  satisfied  the 
•olqect  ought  to  have  some  better  relief  than  what  the  pressing  acte'have  pio* 
Tided.**  ^  FrcHon  the  few  notes  which  I  have  relating  to  that  matter,  impressment, 
I  find  that  the  court  has  not  granted  the  writ  as  of  eourse  and  within^ the  habeas- 
corpus  act,  but  has  required  affidav^  on  behalf  of  the  party  applying  for  it, 
aelUng  forth  the  merite  of  his  case:  and  on  the  other  hand,  th0ogh  proper  returns 
iA  peint  of  form  may  have  beed  made,  the  court  has  not  given  entire  credit  to 
them  and  put  the  Jiarty  complaining  to  his.  remedy  for  a  /Sise  return ;  but  has 
oonstantly  entefed  mto  the  meriteof  the  case  upon  affidavite  and  either  discharged 
■or  remained  tbe  party  as  tlWcase  has  appeared."  In  his  letter  to  Lord  Chief 
Baron  Parker  he  says  **  I  agree  with  your  lordship  in  the  truth  of  the  general 
doetrine,  that  a  return  to  a  writ  of  habeas  oorpoe  is  conclusive  in  point  of  fiict 
It  cannot  be  traversed^  the  Courtis  bound  by  it  and  ^tbe  injured  party  is  driveii 
to  his  action.  Thik  I  admit  is  the  general  role;  but  I  think  that  it  is  not  uni. 
-reraally  true.  Cases  may  be  pot  which  are  exceptions  to  it ;  and  exceptions  do 
not,  i^s  you  lordship  well  knows,  destroy,  but  rather  esteblish  a  general  rule  The 
case  of  persons  phmMd  into  the  service,  is,  I  cimceive,  one  at  ihem,  for  this  pliiin 

«  AppeiMlix  to  90^  Trials.  f  9  Hale,  145. 
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lawQO,  ihftt  if  ih9  pcrtf  memi  ooMtroffert  the  trothr^f  th«'froM  set  Ibrth  m  tht 
return,  he  b  abaolatelT  without  remedy.  An  faftdequate  inefiettual  reoiedT  ia  &• 
remedy;  it  is  a  rope.torown  oa^  to  a  deowniBf-  oiaii  Which  eannot  reaeb  him  or 
will  not  bear  his  weight  It  is-  the  offeriof  fof  baubles  to  the  children  of  oim*s 
fiunily,  when  the^  are  orying  for  bread.  Ia  common  cases,,  in  every  oass  where 
the  general  role  is  laid  down,  the  injared  party  must  wait  with  patienee  till  he 
can  falsify  the  return  in  a  jiroper  action.  This  it  must  be  confessed  is  a  gr^t 
misfortune.;  but  tiU  the  day  of  his  .deliverance  comes,  be  continues  st  home  in  the 
custody  of  the  law. and  uD^r  its  prOteetion.  Thb,  your  lordship  knows,  is  net 
the  qase-of  a  man  prese^d  into  the  service'  by  land  or  see,  siipposing  him  to  be 
no  object  of  the  law.  He  is  taken  iirem  the  Exehangb  or  from  behind  hil  coun* 
ter,  00  mattisr'  wbenos^  and  thence  jto  the  Bavov  er  .aboard  a  tender,  and  if  his 
friepds  happen  to  have  time  enongb  to  procure  a  n4bear  corpus,  a  sufficient  return 
to  the  writ  is  imihedialely  made,  there  are  precediints  enough  in  the  crown  cffiee 
and  they  are  sodi  copied,  and  the  man  ia  sent  away  in  due  form  of  law,  to  take 
his' chance,  for  some  yearv  perhaps,  amidst  jAe  pen]^  of  the  tea  and  the  disastem 
of  war.  But  it  is  said  that  be  as  not  without  a  rsinedy.  What  remedy  7  *  An 
action  i^gainst  a  man  perhaps  not  worth  4  groat  But  how  respooatbld  soever  tlMf 
officer  may  be,  what  satiifaetidn  in  damages  is  e^ual  to  the  injury  7  or  if  it  were 
possible  to  he  had,  what  becomes  of  the  action  if  the  plaltaitiff  should  be  knocked 
on  the  head  in  the  service  7  Why^  truly  m&rilwr  man  fer$9n&.  In  nfiort  he  fane 
in  this  view  of  4he  case  iw  remedy,  unless  you  give  him  what  I  call  the  speciiio 
reipedy,  a  right  to  controvert  the  truth  of  the  return  befiire  it  is.  too  late.'* :  •*  The 
pripciple  is,  that  though  in  common  cases,  the  retnri^ia  conclusive  in  point  of - 
Ae^  yet  these  special  jsases  as  they  teonie  not  wtfliin  the  general  reason  of  the 
lair  are  not  within  the  general  rule  The  parties  are  without  remedy.  If  they  <are 
not  to  controvert  the  truth  of  the  return  in  a  snramary  way  and  therefore  Uiey 
■hall  do  it"         ,  ... 

It  would  seem  from  this  subject  having  been  'propped  is  itwis  in.parliament» 
and  no  statutory,  provision 'made  in  regard  to  it,  until  fiffy-eight  yeirf  tfterwards, 
that' this  ^duM  of  ike^  court  in  cases  of  a  restraint  of  tibsrty  indefinite  in  timd, 
was  considered  sufficiently  to  protect  the  libevty  of  the  sul^}ect  That  there  were 
in  practice  exceptions  to  the  role,  not  to  inquire  Into  the  iaotsof  the  return,  agrees 
with  what  Mr^  Hawkins  says  before  the  statute  56  Geo»  3.  on  the  sAme  subiect: 
thoogh  the  8eoon4.case  cited  by  him  would  seem  more  properly  reconcilable  en 
the  ground  of  the  general  supervisory  power  of  the  King's  Bench  in  all  mattcTi 
of  liberty,  as  before  mentioned.  He  says  *^  it  seen^  to  be  agreed  that  no  one  can 
in  any  case  controvert  the  truth  of  ike  niurn^  to  a  hebeas  dorpns  or  plead  or  sug- 
gest any  matter  repugnant  to  ii,  yet'  it  has  been  holden  that  a  man  may  coniese 
and  avoid  such  a  return  by  adknilting.the  truth  «f  the  matters  conti^oMl  in  it  end 
suggestixig  otiiers  no^  repugnant  whioh  take  ott  the  #fl^t  of  them,  and  upon  thin 
ground  when  one  Swallow  a  citixen  of  London  was  committed  for  refusing  to 
accept  the  cffioe  of  an  alderman  of  the  eaid  city  to  which  he  had  been  elected  and 
the  custom  of  the  city  justifying  a  commitment  for  sqoh  refusal  and  the  election 
end  refusal  were  set  forth  in  the 'return  to  the  habeas  corpus,  he  filed  a.  snggee*- 
tion  in  the  crown  office  that  he  was^  an  officer  of  the  king's  mint  and  that  all  such 
officers  were  exempted  from  all  city  offices,  both  bvpreieri^Hion  and  by  the  king'e 
charter  and  thereupon  the  patent  <n  the  grant  of  nis  office  and  mlso^the  patent  of 
his  exemption  being  produced  he  was  discharged.  Alsoihe  court  will  sonretimee 
examine  by  affidavit  the  circiunstancea  of  a  ifkct  on  which  a  prisoner  brought  bef^ 
them  by  a  habeas  corpus  hei  been  indicted,  in  order  to  infi>rm  themselves  on  examl^ 
nation  of  the  whole  matter  whether  it  be  reasonable  to  baU  him  or  not:  a9d.agree- 
ably  hereto  one  Jackson  who  had  beien  indicted'  of  piracy  before  the  sessions  of 
admiralty  on  a  malicious  prosecution  brought  hie  habeas  corpus  in  the  said  court 
in  order  to  be  bailed,  the  court  examined  &»  whole  eircumftences  of  the  fact  by 
aflSdavits;  upon  which  it  appeared  that  the  proeeeutor  himself,  if  anyone,  wis  guilty 
and  Carried  on  the  present  prosecution  to  screen  himself^  and  thereupon,  the  court, 
in  consideration  of  tlie  unreasonableness  of  the  prdtoeoution  and  the  uncertain^ 
of  the  time  when-  anothlBr  sessions  of  admiralty  might  he  iMlden,  admitted  the 
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«ud  JjMskioii^to  bail  aii4  eonim^tM  the  ^jd, ^rqeeeatdr  till  he  ifaoold  find  baH  to 
answer  tbe  faett  contained  in  tlie  affidayita,"* 

,  Tbe^aUtQte  56  Chen.  HI  cb;  100,  mgL  3,  enacts  "^  t|iat  in  all  catee  proFided\for  . 
by  Cbia  act  althongh  the  return  |o  eaj  writ  of  habeas  oorpcM  ehall  be  good  and 
•officient  in  law,  it  ebtll  be  Uwiui  ftir  the  jnetioe  or  baron  before' ^rhodi  such  writ  i 
.may  be  returned  to  proceed  to  examine  into  the- tmth  of  the  facts  set  forth  in'suck 
'return  by  affidatit  or  by  affirmation,?  '&e.  The  cases  firoTided  for  in  the  act  are 
,  **  where  any  person  ihaU  be  confined  or  restrained  of  ins  or  her  liberty,  sc4«rfpise 
tkun  for  some  criminal  or  siD|^)osed  criminal  matter  and  eKoept^peitons  impri. 
Mned  for  debt  or  by  process  in  any  civil  suit,'*  4lc 

If  a  husband  CQDfine  his  tet/s,  she  may  have  a  k0beM9.e0rpu9  for  her  relief ^^  A> 
n  hmbamdMf  by  this  writ  reclaim  tli^  custody  of  his  wifo;t  so  a  husband  or 
"wtfo  ma^  have  the  writ  taobtaii^  the  cnsledy  of  m^  child  improperly  detained ;§•.  k 
Ues  for  lmjfMn^per  mtittery  iistsn(ten;||  so  to  tjry  a  negru'soight  to  freedom  ;t  or  a^ 
^prtniice^  though  not  for  s  master , to  lecoTcr  hsuck  his  apprentioe,  but  the  a^ 
prentice  most  pray  the  writ  himself,  **  to-  shew  a  restrainti**  the  master's  «om^ 
plaint' wonld  properly  be  remedied  by  action,  not  by  this  wiittf  It  dtfes  not  fin 
fiv  an  alien  enemy;  bowever  iU  used  or  deoeived4t  '^* 

A  habeas  corpus  wiU  be  granted  if  there  be  delay<of  prosecotiour;^  ill  hesltbof 
tbe.firisober  is  not  snffilcient  ground  to  induce  the  court  to  ioterpoSeHlll  it,  is  this 
ewiy>mtfaw»  by  which  the  sufficiency  of  a  commitment  can  be  tried,  the  fact  of  the 
prisoner  being  tob  poor  to  aflScird'the  expense  of  the  writ  wiU  not  induce  the  court 
or  judge  to  .Aspenso  with  it  and  hear  the  privoner  on  an  application  for.  his  dis- 
charge without  it,.aIthough  it  be-perfoctly  clear  that  the  warrant  is  defootivetT 
The  court -will  not  grant,  the  writ  on  the  application  of  another  until  it  is  fimt 
shiBWD  why  the  application  is  not  made  by  the  priBoher  himself****  The  judge  c«<w 
Qfltmake  it«  part  of  the  rule  for  issuiqg  the  wHt  of  habeas  corpus  that  the  party 
ahall  not  ^ing  an  action  against  the  magistrate  by  whom  it  is  allsged  that  be  has 
been,  improperly  oommitled.ttt 

—  V  .  .   '    .  • 

*  8  Hawbins,  chap.  xv.  seats,  78-79 ;  R:  ▼.  AOan^  ft  Stra.  851 ;  sss.7  Mod.  334, 
and  Mr.  Hall's  argument  in;  ^  v.  BaUhMov^  1  Per.  Sl  J>«  p.  551  that  there  exMts 
a  right  at  common  law  to  inquire  into  the  truth  of  retucna, 

tSLev.lS8;reCQchri^i,8Dowl630.    ^  ^  ^     - 

.  IR.  v«  Mead,  I  Burt*  543;  Anno  Gregory's  case,  4  Burr.  1991 1  R.  e.  Wintoo, 

i^jr..R.8d.  '  .,        ,  •     -       / 

§  R.  k  Manneville»,5  East,  321 ;  R.  v.  Mesely,  5  East^  i)34;  ex  parte  Bailey, 
§  DowL  31 1;  U.  States  v.  Green,  3  Mason,  4^ ;  Com.  v.  Hammond,  10  Pick.  374; 
Cont.  «.  HamilUKH  6  Mnss.  373';  Com*  v,  Briggs,  16  Piok.i203;  Nichols  e.  Giles, 
d  Root,  461 ;  Mercein  v.  The  People,  35  Wend.  64;  Com.  v.  Addicks,  5  Binn.  530.; 
See  StotB  e.  Cheeseman,  3  flouth.  445. 

II  R.  e.  Suddis,  East,  306;  Deybel's  <^se,  4B.k  Aid.  343;  Nash's  case,  ib.  395; 
Com.  V,  Harrison,  U  -Mass.  6^;  Com.  e.  Gushing,  ib.  67;  Com.  e.  Chandler,  ib.  83; 
matter  qf  Ferguson,  9  Johi^  339;  matter  of  SUcey.  }Q  Johns.  338;  State  e.  Bre- 
arley^  3  South.  ,565;  Coqt  e.  Robinson,  1  &  dt  R.  353;  U.  8.  v.  Anderson,  Cook, 
143;  Com.  ex  reL  Dougherty  e.  Captain  C.  i.  Biddle,  Stipreme  Ct  of  Penna« 
March  13, 1847. 

"  t  Somersett's  oaiSb  90  St  Trials,  l;^tote  v.  Lyon,  Coxe,  403 ;  see  Belt  p.  Dalliy, 
1  DalL  167. 

**  Ex  parte  Lansdowne^  5  East,  38;  Pennsylvania  •..Montgomery  Addiv^fiS. 

ft  The  king  e.  Reynolds,  6  T.  R.  497 ;  R.  v.  Edwards,  7  T.R.  745. 

tt  Case  of  me  three  Spanish  sailors,  3  W,  Blacks.  1334. 

^  R.  V.  Wvndham,  1  Stra.  4.  .      ^ 

Ul  1  Stra.  45;  hot  see  R«  v.  Bishop,  1  Stra.  9,  where  one  convict  of  libel  was 
admitted  te  hail  on  the  groundtof  ill  he^th  before  judgment  was  passed;,  fee  U. 
&  V,  Jones,  3  Wash.  C.C.  334. 

ft  Ex  parte  Martins,  9  DowL  1^4.. 

«••  Canadian  prisoners'  case,  5  Mee.  dt  Wels.  83;  see  the  case  of4he  Hottentot 
Venas,  13  East,  1 95;  See  R. «.  Middletca,  1  Ctiitty 's  Reps.  654.    - 

ttt  £x  parte  Hill,  3  Car.  dt  P.  335« 
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•  A  ^rit  of  liabeiu  eonms  ad  mibjieieiMiom  gnxkUsd  hy  a  judge. '  of 'th»  kiQ^*a 
bench  fMt$t  i$8uefrom  the  crown  side  of  the  ooart  where  the  prteooer  b  m  ca*> 
tod  J  for  a  criminal  matter;  "bat  if  issned  ont  of  the  plea  side-  it  is  irregular  only 
and  the  irregnl4i'it7''maj.  be  Waited  by  neglecting  to  object  to  it  in  doe  ^me.*  ' 

The  writ  must  .be  direet§d  to  him  against  whom  it  is  .issuM  whetl^er'  tie'be  a 
public  officer  or  a  priTato  person.t    A  peer  has  qo  privilege  against  this  writ 
lAsbed  eat  of  the  king's  bench  and  directed  to  him4 
It  most  be  Merted  hf  statute  3r  Charles  H.  **  on  the  officer  to  whom  it  is  di- 

-rected  or  left  at  the  gaul  Or  prison  with  any  of  the  tinder  offieeri,  under  keepers 
or  depoty  of  the  said  officers  pr  keepers.**  In  order  to  entitle  to  the  penalty  pro^ 
Tidfo  by  the  6fth  section  of- the  statute  31  Car.  II.  the  constmction  is  that  if  the 
governor  of  the  gaol  be  present,  there  is  then  no  depoty  or  lender  keeper  on.whom 
k  service  jcan  be  made,  but  if  the  goTOrnor  be  not  present,  then  the  deputy  may  btf 
eenred,  and  if  the  deputy  ha^e  no  deputy,  ihen  in  the  absence  of  the  deputy  serTioe 
may  be  made  on  the  turnkey  or  may  be  left  at  the  gaoU  for  it  is  ttie  duty  Of  the 
governor  io  leave  iome  person  in  his  pl»ee.  ,Bui  if  the  ifaoler  be  in  the  gaoland 
accessible,  the  demand  must  be  made  en  hidi  and  if  he  be  not  accessible  it 'may 
be  on  the  deputy,  and  at  all  events  -the  demandf  sl^oatd  be  served  in  Mich  -a  way 
that  the  pefson'to  whom  it  is  delivered  may  understand  its  nature,  and  when  the 
principal  is  within  the  gaol,  some  paiKe  should  be  taken  that  it  should  come  to 

'bishinds.^  ,      > 

•  A  party  mti^  be  brought  into  court  in  term  time  upon  a  habeas'  corpus  ietued 
in  vaoatiqn.ii    The>court  will  not  receive  the  return  till  the  return  day.t 

The  method  to  compel «  r€turn  is  by  taking  out  an  aZies  and  jfiurie^  Which  if 
disobeyed  an  attaobment  issues  of  coarse ;  the  coart-  may  ^bo.make  a  role  on  the' 
officer  to  return  his  writ,  and  if  disobeyed,  they  may  prooe^'a^inst  such  disebe- 
dience  in  the  same  manner  as  they  Usually  dq  against  the  disobedience  of  any. 
other  rule;**  but  an  attachment  may  be  granted  for  making  im  insufficient  return 
to  the^r«t  writ,  without  issofng  an  alias  and  j>luries;tf  at  common  law  ae  well  as 
tinder  the  statote.U.  r  '       - 

C  J*.  Vaughan  says,  in  Busfaell*s  case,  that  the  writ  cemmatids  the  day  and 
the  cause  of  the  oaption  and  detaining^  to  be  certified  upon  the  return,  which  if 
not  done  the  court  cannot  posribly  judge  wbether  the  cause  of  the  oomtlrit- 
ment  and  detainer  be  according  to^aw  or  against  it;  therefore  'the  cause  of  the 
imprisonment  ought  by  fhe  retnen  t6  appear  as  specifically  and  certainly  to  tke 
judges- of  the  return .  as  it  did  ap^ar  to  the  court  or  the  -  person  auihorized  to 
commit,  else  the  return  is  ineufficient||||  '  But  I^rd  EUenborooirh  .doubts  in  Bur* 
dett  V.  Abbdttft  that  this  law  can  be  sustained  by  later  authorrties.''  The  return 
must  answer  the  taking  as  well  as  the  detaining  ;**' '  it  must  be  particular  and  car* 

•  In  re  Eaton,  9  DowL  P.  C.52Q7;  4  *  Per.  dt  D.  558;  and  see  in  i«  Douglaai 
13  Uw,  J.  N.  S.  963. 

t  Godb.  44  Mich.  98  6l  39  filiz.;  held  in  Pennsylvania  that  it  eannot  be  direct* 
ed  to  the  bail  of  one  criminally  charged*  Reap,  ei  Arnoldi  3  Yeates,'fi63. 

t  1  Burr.  631,  and  by  resolution  c^the  house  of  lords. 

§  Huntley  v.  Leecombe,  5tB.  &,  P.  530. 

0  R*  «•  Mead,  1  Burr.54S;  and  see  the  9d  and  6tb  aecta.  of  the  sUt  56,  Geo.  IIL 
oh.  100.  T  Mashes  case,  3  W.  Blacke.  805.. 

te  S  Lev.  138-9;  State  v.  lUborg,  3  Sbuth.  545.  ' 

ft  31  Car.  3  sect.  1;  R.  e^  Winton,  5  T.  IL  80;  matter  of  Stacey,  10  Johns.  396. 

tt  Ex  paKe  Bosen.  3  Xd.  Kenyon,  389;  and  see  the  anawers  of  the  judges  in 
1758,  supr^.  '    .  > 

^  In  the  ease  of  the  five  beronets  imprisoned  by  oMer'of  the  king  for  refusing 
the  Foreed  Loan,  and  brought  up  on  habeas  corpus  November,  163t,  objection 
w/is  taken  to  'the  return  that  it  stated  no  cause  of  centlen^t  was  answered  that 
the  writ,  in  that  case,  did  not  call  for  iu  7  9U  Tr.  113. 

nil  Vaughan,  137. 
-   f  Y  14  East,  7^;  and  see  Sir  Vieary  Gibbs*  arg.  at  p. 91  tO.the  same  ^Bect 

•••  flarman*s  case,  9  W.  Bl.  1904;  but  see  R.  «.  Wilkes,  WUsoo^  168. 
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tftki;^  the  oonrt  will  notftllpw  to  be  rai^plied  by  affidavito  matter  which  oo^bt  to 
be  contained  in  thcr  r^nrnfl'  in  ^mmitment  for  aiding  ,the  escape  of  a  .traitor, 
it  Bbould  be  averred  in  the  return  -that  treMon  .was  oommiited,  and  in'commit- 
ment  ibr  treason,  the  aort  oflreason  ehonld  be  specified;}  commitments  Ander 
authority  of  stattttes  mu«t  striotly-^UQW  the.  power  ;§  where  a  commitment  is  in 
oeort  to  a  proper  -office*  thoA  preeent,  there  is  -no  warrant  of  tommitmenti  and 
therelbre  he  cannot  return  a 'warrant  in  hiee  verba,  but  mtiftt  return  the  trnth  of 
the  whole  matter  under  peril  of  an  aetion^  but  if  be  be  committed  to  one  that  is 
not  an  officer,  there  must  be  a  warn^nt  in  writing,  and  where  there  is  otoe  it 
most  be  returned,  for  otherwise  it  wOnld  be  iki  the  power  of  the  gaoler  to  aitof . 
the  ease  of  the  prisoner- and  make  it  either  better  or  worse  tha^  itjs  upon  the 
warrant;  and  if  he  may  take  upon  him  to  return  what  he  will  he  makes  himself 
judge,  whereas  the  eourt  ought  to  judge  and  that  upon  the' warrant  itseif;i| 
where  alter  ^  rule  fai  a  habeas  corpua  has  been  granted,  a  Warrant  is  issued 
which  renders  the  custody  Uwful  the  court  will  discharge  the  rnle;V  the  omis* 
mon  to  name  the  comrnitj^ng  magistral  **  justice  of  the-peaoe**  in  the,  warrant  ie 
oured  by  so  styling  him  in  Uie  return.**  tJpon  a  returif  to  a  habeas  corpus,  the 
oourt  will  not  give  any  direction  or  advice  to  the  gaoler  as  to  the  matter  of  which 
his  return  should  corndsttt  '  The  general  form  of  denimX  is  **  that  the  party  bail 
not  the  person  in  his  podlsession,  custody  or  power,*^  and  the  court  pre  jealous  ii 
deviation  from.  this,  usual  form.tt  In  Wilkes'  case$^  some  question  was  made 
whether  a  return  by  the  officers,  who  b^  arrested  him,  **  that  he  was  not  then, 
nor  at  the  time  of  the  service  of  the  writ  "upon  them,  in  their  cnmtody  or  con- 
tr<4,**  was  sufficient,  or  whether  they  should  not  be  required  to  state,  into  whose 
custody  tbey  had  delivered  htm,  hut  the  point  was  not  decided.  Tjie  magistrate, 
together  with  the  coramitmenit,  returns  the  depositions  upon '  which  it  wan 
ibubd^  in  order  that  the  court  may  be  furnished  with  the  means  of  judging  in^ 
what  way  they  shall  dispose  of  the  prisoner,  and  although  the  coramil,ment  btf* 
defective,  the  court  will  remand  the  prisoner  if  it  appear  on  readin|r  the  depoet* 
tions  that  there  is  fktr  ground  fo/.so  doing;|i|i  but  where  the  par>y  \%*  in  .custody 
under  sentence  of  a  .court  of  jurisdiction  competent  to  try  hhi;  offence  it  <  is  suffi- 
cient to'reiurn  that  fact^  without  stating  the  particulars  of  the  original  charge 
against  him.tT  Return  of  oommiiment  held  insufficient  unless  averring  that  it 
wasr  to  a  proper  o^cer;  alitor,  If  it  otherwise  appear;***  return,  **that  be  had 
delivered  the  Woman>to  her  hqsband,  knows  not  where  she  is  and  can't  produce 
her^**  heldaofficient;tft  return  to  a  pluries  writ  **  nullum  habeo  talem  in  custodia 
mea,  nee  hahni  die  impetrationis^brevis  heo  unquam  postea**  held  bad,  because 
not  constat  that  he  may  not  have  had  him  at  the  time  of  the  first  writ;tlt  return 

*  Kendars  case,  5  Mod.  83;  see  Lord  Coke's  Speech  in  the  House  of  Com- 
mons, r  St  Triab^  199;  in  re  Fletcher,  1  Powi  &  L.  7S6. 

t  IL  0.  Smith,  7  Mod.  334. 

i  R.  V.  Kendal,  1  Ld.  Raym.  67;  contra  R.  e.'Wyndharo,  1  Stra.  3. 

k  Braey'a  case,  1  Salk,  348  r  Deybel's  case,  4  B.  d&  Aid.  243;  .Souden's  case, 
4  B.  &  Aid.  3941  in  re  Peerless,  XAfi^fi,  El.  143;  in  re  Douglas,'3  Ad.  dc,  £1. 
835;  R.  «:  King,  1  D.  Jt  L.  371. 

O  R.  V.  Clerk,  1  Salk,  349.  IT  Ez  parte  Dauneey,  8  Jurist  839.     ' 

••  King  e.  Fownes,  3  Show«  183.         ft  In  re  Fletcher,  1  Dowl.  &  L.  726. 

n   Per  Groses  J.,  R.  e.  Winion,  5  T.  R.  91;  Matter  of  Staoey,  10  Johns.  338, 

^  3  Wilson,  154.  / 

mr  R.  e.  MarlLs,  3  East,  157;  ez  parte  Krans,.3  D.  &  R.  '411 ;  1  B.  &  C.  358; 
IL  V.  Nash,  4  &  &  Aid.  395.  In  the  case  of  The  King  e.  Marks,  tlie  Court  of 
King's  Bench  after  ezamining  the  depositions  returned  ujion  certiorari,  dis- 
charged frodl  the  commitment  of  the  justices  of  the  peace  and  recommitted  tho 
prisoner  in  proper  form  of  the  offence  appearing.  This  is.  mentioned'  in  the 
report  of  the  case  af  a  practice  adopted  at  this  time;  the  former  practice  hav* 
ing  heen  to  draw  up  a  rule  remanding  in  general. terms  to  the  same  ^cu8V)dy., 

f  T  R.  e.  Soddis,  >  East,  306.  ***  R.  e.  Clefk,  13  Mod.  114. 

tH  R.  o.  Wright,  3  Stra.^15.   .  ttt  R.  «>  Vid^,  3  L^v..  13a  . 


^ 
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••I  had  D«t  at  tht  titae  of  i^MWingr  iliit  writ  iwr  IwTe  I  risee  had  the ^tadj  dT 
A.  Bk  detained  in  mj  enslod^/'  l^id  had  on  aeobant  of  tho  wocd  ^jgtaim€d,* 
The  return  ehouhl  alw^jv  diectoee  a  good  canse  of  detainer  and  in  eome  caaes 
Hm  proof  ;f  it  will  not  he  invalid  for  mere  want  of  fond,  if  it  diadbae  a  goiA 
eaoee  of  detaiiter;^  it  ia  aaid  not  le  re<|ttire  minnle  eorre«tne«  in  ataieipent^  if 
tha  sobetainoe  «f  tiie  ^  facta  is  8^t^.§  On  h'aheae  eorpoe  bringing  up^  iT  party 
oominitted  by  juati^cee  for  not  finding  eoretlea'of  the  peace,  tM  oovrt  wiU  no| 
liear  affidavits  coiltfov^rting  the.  focta  alfeged'  in  the  articlea  of  the'  pMoe,  the 
•Utate  56  Geo.  III.  does  not  igflfect  the  practioe  in  this  reapectlt  Tbo  ooitft 
•re  bonnd  to  reoeive  the  focts  stated  upon  the  retnnr  as  tnie  in  the  first  inafanoe ; 
where  the  paity  makes  hie  return,  ifrom  doenmedte  which  he  may  liave  never 
seen^  he  doea  so  at  his  peril,  he  is  hoond  by  the  aasertion  which  he  isiakes  on 
^ir  cteditlT  Wliere  &Ore  is  aii  otitriitth  on  the  ikce  of  the  retom,  and  there* 
fore  a  primi  foeie.case  for  the  eodrt.to  call  upon,  the  party  who  has  made  the- 
vntrUeatateB^nt  to  accoont  for  his  having  done  so,  a  nUentsi  for  an  attaehmenC 
WiQ  he  granted.^*  The  return  Heed  not  he  sapported  by  affidavit  noi^  verified  on 
eiath,' nor  has  such  ever  been  the  practioe.ft 

.  Before  thf  retwrk'U  fUd  any  defoet  in  fornk  or  the  want  of  aii  averment  of  a 
matter  of  foct  may  he  omeMid«<l,  hot  this  must  be^  at  tlie  peril  of  the  ofitobr,in 
the  aatne  manimr  as  if  the  return  #ere  originally  what, it  b. after tlie amendment 
nade;ft  (ind  amOndment  may  be  made  afiier  the  retufn  fi|ed  in  the  diAcretion  of 
the  court  ;^  imd  this  without  the  consent  of  the  prisonerJH 

li^fSn  lAc  f  ctiinl  beings  made  the  prisoner's  counsel  may  move 'to  file.it  and 
have  the  priaoner  called -ipto  court  and  the  return  read,  afiiev  #hich  the  chonsel 
may  argOe  for  bis  discharge.^T  The  Oourt  ma^  hail  a  prisoner  pending  the 
deljate  whether  the  return  to  the  writ  is  sv^cient  ;***  but  not  before  the  retfnn 
of  the  wrif^^  Upon  the.  return  the  court  will  only  inquire  into  the  propriety  of 
the  detention,  not  of  the  eaptioo,  as  in  civil  cases  ;^;  they  will  look  into  tho 
depoeittons  to  see  if  there  b  sufficient  ^otmd  laid  to  detkin  the  prisoner  m 
custody^  and  if  there  be  not  will  b^i)  hhn;  and  so  if  the  warrant  of  comniit- 
mnnt  be  irregnlkr,  aiid  a  serious  ofibnce  ^own  to  ha^re  been  committed,  they 
will  not  diachar^  or  bail  the  prisoner' without  first  looking  into  the  depoeitions 
to  see  if  there  is  sufficient  ^evidence  to  detain  him  in  custody.^  Where  the 
defendants  we're  in  detention  on  board  a  vessel  for  smuggliug  and  suspicion  of 
murder,  though  held  without  warrant  or  commitlBeUt,  Uie  court  refused  to*  say 
that  the  time  of  detention  had  been  nnreasotiable  and  the  origlml  cause  of  de- 
tainer being  «  lawful  one,  they  (MHumitteijI  the  prisoners  to  the  oAstody  of  tlm 

marshal  to  be  taken  before  «  magistratcHflll 

-J -     .     '  ^     ^ 

«  R.  o.  Wmton,  5  T.  R.  89. 

t  R.  o.  Nash,  i  B.  dp  Aid.  995;  Deybers  Me,  ib.  943;  Soudm's  case,  ib.994; 
see  R.  e.  Rogers,  3  D.  &  R.  607;  ex  parte  Beeching,  4  B.  &  C.  136. 

X  R.  e.  Bethel,  5  Mod.  ISf;  R.  o.  Nasb,  4  B.  &  Aid.  995. 

^  Barnes*  case,  9  Roll.  Rep.  157;  .per  Lord  Denman,  C  J.  in  R.  v.  Batcheldor, 
1  Per.  k.  D.  547;  and  per  Littledale,  J.  p.  560;  per  Lord  Abingerr  5  Mee.  dt 
Wels.47.  ,      , 

n  R.  o.  Dunn.  13  Ad.  ft.  E.  599;  see  in  re  Cams  Wilson,  9  Jurist  393;  in 
re  Clarke,  6  Jur.  757;  R.  e.  Douglas,  TJur.s  39.    • 

T  R.  e.  Batchddor,  1  Per.  ft  &  549 ;  per  l)enman,  C.  J. 

•»  lb.  567.  tt  lb.  559. 

.n   1  Mod.  r09, 103.  ^  R<  e.  Batehel^or,  1  Per.  ft  D.  598, 5(7. 

tm    16  re  Clarke,  9  Ad.  ft  El  694;  6  Jurist  757.  f  T  Burn. 

f—  R.  V. .Bethel,  5  Mod.  93;  Boltman  ft  Swartwoot*s  ease,  4  Craneh,  193* 
'    m  Bac.  Abr.  tit  Hah.  Corp.  p.  493. 

ttl    1  Anstr.  85;  3  East,  89, 157;  oz  parte  Scbtt,  9  B.  ft  C.  446. 

^  R.  e.  Homer  ft  Abr.  Cald.  ^96;  1  Leach,  C.  C.  305;  Taylor's  nse,  5 
Cowen  Reps,  39;  Com.t).  Hiekey,  3  Peniia.  Law  Journal,  91;  .  Com.  o.  Crans« 
3  Penna.' Law  Journal,  459. 

•    mill  Ex  parte  Krans,  1  Bam.  ft  Cress.  958;  eee  R.  b.  Greenwood,  9  Strar  1138; 
R.  o.  Marks,  3  East,  169. 
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In  eijwof  wriU  of  luibtM  (Mrpmi  direded  to;  privrnte  paraom  to  bring,  op^ 
isAntflvtbe  oonrt  ia  Immd  ex  debit^  justitln  lo  aet^  the  infi^t  iree  flom  au  im- 
proper reatntini,  but  thej  are.not^bonnd  .16  Miver  tbaa  over  to  aoj  body  oor  to 
gite  them  any  privUege,  tfaia  niiiat  be  left  to  their  diacretkm  aceording  to  tbe  cu^ 
tematancea  tbat  aball  appear  bdora  tbem ;  there  ia  a  privilege  vedeiindo  on^eito 
-Wl»a  the  ooort  aee  groand  to  deefara  tiie  vontrerj.'^  '  . 

Where  upon  the  retnm  the  oaaainitineiit  appeare  to.  be  for  a  eeslffiipl,  if  the 

•  iMmri  which  ha»  ao  eooomitted  the  priaooer  be  of  aoperier  joriadietion  or  eqaal 
with  thatS&odi  wMch  the  babeaa  eorpiAi  ieaoodf  there  aeema  to  be  no  powisr  to 
iiM|iiire  into  the  natore  or  adBeiency  o^ihe,  comi§mpi  9pA  the  return  of  the  fact 
«leiieiaeiieogh:'in  LordShafteaborj^aeaaettbeooottof  lEing'a  Benoh  reftiaed 
to  oonaider  the  nattier,  a  eommitman^  by  the  jp&gf  tot  eontempCr  holdinf^  they> 
Ind  BO  jnriadictioa';  aoin  the  King  y.  Patyt  tho  eleven  ^dgea  agMihat  Hdh,  C»  J. 
Md.  th^t  th^  eovld  not'  inqoirs  into  the  qoeation  whether,  it  wma-a  eofftempl  tit 
Ihe  oooimooo  or  not,  for.  which  they  had  commitled  thd  defttodftnt,  that  quoitioB 
waa  ibr.the  oommona  alone  and  they  had  deoided  It  *  In  the  King  v^  If  orrayf 
which  waa  a  qneatioB  on  habeaa  eorpoa  of  the' Jegajlity  of  a  oommitoient  oif'  the 
tnmmontf  lor  a  contempt^' the  court  aiiy  ^  it  need  not  appear  to  oa  what  the  oon- 
tampt  waa,  Ibr  if  it  did  appear  we  ooald  not.  judge  Uieieof,.the  hooae  of  oonmono 
la.  auperior  to  tbia  conrt-  in  thia  particolar.**  In  the  caae  6f  the  King  v.  Sir 
Thomaa  DameUlf  the  eOnrt  held  Iha  commitment  returned  to  the  habeaa  oorpne 
iofficieot  although  It  atated\no  cau^^  Whatever,  beeauae  they  had  no  jorladiotioB 
%>  look  into  the  eauaea  of  cqmmitment  by  the  privy  eonncili;  but  thia  ease  ia  one 
•f  thoae  wlHehoaoaedthe  petition  of  righta.T  In  ^aaa  Croal^'a-caae^  the  reaaon 
giyon  why  the  ooort  cannot  interfere  with  the  commitment  of,  the  bouae  of  com- 
■Moa  for  contempt  ia-  **  that  the  commitment  beiog  an  eMCUiknt  by  the  |adgmeni 
of  a  eoort  having  a  competent  jori8dictiofi«  thia  oonrt  in  aochrcaaa  ivnot  a  oonit 
of  appeal ;''  and  Chief  Juat^ce  lie  Grey  aayaft  •*  if  the  Court  of  Conimoo^  Fleae 
■boold  commit  a  peraon  for  a  contempt,  the  Court  of  King'a  fiench  would  -mot 

'  ibMioire  into  the  legality  or  particular  caoae  of  the  eonimitment,  if  a  contempt  wai 
leiurned,  yet  in  aome  caaea  the  Court  of  King'a  Bench  ia  a. court  of  inquiry,  but 
in  thia  caae  ia  only  MMMNlsnat^  with  thia  <^eur^**  The  Chief  Juatioe  ^rthOr  aaya 
*•  that  every  court  mu^t  be  tbe  aole  judge  of  its  own  oontempts.'^ll  jBut  this  would 
oaem  more  properly  to  apply  Only  to  the  inquiry  of  oouita  of  co*ordinaie  oreuperlor 

Criadiction.  fioahell'a  caaa^  ifas  a  review'  by  thocommon  pieaa  of  a  bommttment 
tbe  aeaaiona  of  oyer  and  terminer  for  a  contempt,  the  cauae  waa  inquired  Into 
on  habeaa  corpua  and  the  priaooerc  diaeharged.  and/Chief  Juatioe  Vaugban  in  bio 
opinion^in  thia  caae  citeafli  tW4>  eaaeo  from  Moor  whe^  upon  babeaa  corpua  from 
tfaciKing'a  Bench  the  general  return  of  **oomn^itment  by  the  Lord  Chancellor  for 
m  oontampt,*'  withont  aettinfp  it  forth,  waa  held  insuiBoient  and.  the  priaonera  were 
diacbargeid.  Thejudgea  in  Shafteebury*a  ca^ITT  make  a  distinction  between 
inqpiry  into  cdmmitmenta.by  siifmar^and  thoae  by  Muperm  oourta,  and  Wilde  J. 
in  that  caae  ei^a  **  tho  retdru  do  doubt  ia  illegal,  but  the  qoeatioh  la  a  point  of 

'  •  B.  V.  Sir  Franeia  Blake  et.ala.  Borr^  U34  and  eaaee  isiteds  Comth.  v.  Ham. 
inond,  10  Pick.  974;  Comth.  v.  Hamilton,  6  Afaaa.S73;  Comth.  v.  Brigga,  16 
Fick.  303;  Kiehola  y;  Gilea^  S  Root,  461;^  Comth.  v.  Addicka,  5  Bin|>.  520; 
CoHtith.  V.  Robinaon,  1  a  &  R.  555.         ' 

i/2  St  Triala,  615;  aee  S  Hawkina,  110,  aame  in  R.  r.  Fbwer,  8  T.  R.  314; 
■ee  Mr.  Hallam^a  obeervatiooa  on  thia  aobjqctr  3  Conat  Hist  378,  et  aeq*  ' 

I  Salk.  503;  the  aame  doctrine  baa  bmn  reoogAiaed  by  the  Supreme  Court  at 
Waahiogton  aa  tocommitmeptfe  by  tbe  Houae  of,  Repreaentativpa,  Anderaon  v. 
Ihmn, 6  Wbeat»  304.  ■  '■     ■    '      ■    r 

' «  1  Wilaom  399.  II  7  St  Triala,  113. 

t  See  Ihe  caaea  citod  in  Moor  83^,  where  peraona  ao  committed  ha«|  been  de- 
livered on  babeaa  corpus  In  the  reign  of  Bli^abeth.   '  -  .  •    . . 

**  3  Wilvon,  199;  and  aee  per  I/ord  Bllenborough  in  Bwdett  t.  Abbott, 
14  Eaat  153i 

ft  p. 300.  ,      n  pw301.  H  Vaugban,  135.*  ||  p.  139. 

f  IT  3  9l  Trl>]%  G15;  and  aee  to  tbe  aamto  point  Vangh^,  140. 
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joriB^iotioiit  whether  it  -can  he  ttxumned  h0re,''ibUi  cisnrt  baa-no  j[(iTiidiotkm  of 
the  cause -and  therefore  the  form  of  the  return  is  not  eoneiderable.**  Ae  to  the' 
interfereiioe  of  one  court  with  the  commitments,  lor  contempts  or  .otherwise,  of 
another,  bow  far  they  will  scrutinise  the  return  and'  whether  thcj  will  not  more 
closely  scrattoisfr  the  return  of  an  inferior  tha^  of  n  superior  ooort,  see  Mr.  Hoi* 
royd*8  argument  in  Burdett  v^  Ahbott*  The  doctrine  that  a  oonrt  will  not  review 
ptt  habea«  cormis  the  commitments  ibr  oontempt  of  another  court,  hot  that  each 
is  to  he  the  absolute  judge  of  its  own  contempts,  was  rejected  by  the  Court  ef  • 
Errors  of  Npw  York  in  Uie  case  of  .Ye^tes  v.  The  Pepp]e.t  It  has  been  held  that 
the  Supreme  Coprt  of  the  United  States  will  not  iji^uire  on  writ  of  iiabeu  corpus 
into  the  sufficiency  of  the  cause  cf  commitment  ibc  contempt  hy  a  United  States 
court  of  competent  jurisdiction^ 

There  seems  to  be  no  precedent  jn  the  English  law  ibr  «  lori^  qf  error  to  the 
decision  of  a  court  iipoH  habeas  corpus  ;V  in  the  ^ascipf  the  Kingv.  Patyl  upon 
which  an  argjament  is  sometimes  made  to  thfLt  purport,ir  the  answei  4>f  the  ten 
judges,  that  the  writ  of  error  was  q^  right  and  npt  cf  favour  in  that  case,  ezprasly 
<zolad«d  the  conclusion  that  a  writ  of  error  is- at  all  psoper  to, a  decision  upon 
habeas  corpus,  they  say,  **  but.  we  give  no  opinion  whether  a  writ  of  error  doee 
Ue  in  this  case,  because  thjat  is  pro^  to  be  determined  in  parliament  where  the 
writ  of  error  and  record-  are  retuned  attd  certified.***  f    This  4|uestiQn  can  hardly 
be  considered  an  opC.n  one  in  Englaad.tt    In  jN^ew  -York  it  has  been  decked  in 
the  affif  mative.U  In  Virginia  itTiais  been  ao  enacted  by  statute.    It  hM  been  said 
u\  Pennsylvania  that  no  writ  of  err0r  liea.to.  a  decision  upon  liabeas  corpnsj^ 
Wliether  a  writ  of  error  lies  from  the  Supreme  Court^of  the  United  States  to  th» 
decision  of  an  inferioi;  court  fipon  the  return  ,of  a  writ  of  habeas,  corpus,  whether 
a  Stateeourt  the  case  oDming  within  the  judiciary  aotlHI  or  a  court  of  the  United 
States,  came  up  for  decision  in  the  case  ofitolities  v.  Jeooison  sit  als.;irir  the  court' 
was  divided  upon  another  «)uestion  in  the  cause,  but  upon  this  question  Chief 
Justice  Taiiey  together  with  justices  Story,  McLean,  WaVoe  and  Catron  held 
and  decided  lUf  the  affirmative;  justices  Theropeon  and  Barbour^  who  differed 
upon  another  ground,  expressed  no  opinion  upon  this  question,  and  Mr*  Justice  < 
SSUdwin  alone  held  that  no  writ  of  error  would  lie  to  a  decision  upoo  habeas  cor* 
pus ;  see  his  able  opinion  upon  this  point***  and  where  he  Qoptends,ttt  that  though 
the  opinions  delivered  by  the  minority  if  not  all  the  other  judges,  is  difietent  frMn 
his,  yet  as  no  judgment  has.  been  rendered  tfaia  point  cannot  be  considered  judi* 
ciaily  settled,  that  it  is  yet  open  to  the  argument  orconnsel  whenever  a  similar 
case  arises  and  of  consequence  nmains  open  for  the  consideratibn  of  the  coutt  or 
any  of  its  members'  there  or  elsewhere  as  it  liad  thitherto  been  considered.  ' 
.'    A  prisoner  who,  sues  out  a  writsof  habeas  corpus  ad  subjicienduoii  is  not  bonml 
by  the  decision  of  any  one  court  but  is  entitled  to  take  tlie  opinion  of  aU  as  to  th« 


*  14  East,  e2 ;  and  see  the  cese  of  the  sheriff  of  Middlesex,  11  Ad.  A  El.  VK 
t  6  Johns.  Reps*  p.  519 ;  but  tee  the  New  York  sUtute  of  1830  which  provides 
that  if  on  return  to  the  writ  of  habeas  corpus,  it  appears  tiiat  the  prisoner  was  com- 
mitted for  eonttmpt  by  any  comfMlent  authority  he  shall  be  remanded, 
'  I  Ez  parte  Kearney,  7  Wheat  38.     . 
^    ^  That  it  does  not  lie,  see  cine  of  the  pity  of  London,  6  Co.  Beps.  953;  R,  ▼• 
Dean  and  Chap,  of  Triifitv  College,  8  Mod.  27 ;  S.  C.  Stra^  653.^ 
'  tl  2  Salk.  503 ;  8  Ld.  Ray m.  1 105. 
T  See  Yeatesv.  The  People,^  Jehns.' 

**  See  note  to  Burdett  v.  Abbott,  14  East,  p.  93.  -       , 

ft  See  Mr.  HoIroyd*s  elaborate  argument  In  Burdett  v.  Abbott^  14  East  and 
where  he  concedes  it,  though  it  would  have  been  very important  to  his  case  if  he 
could '  have  contested  it ;  in  Mr.  Fry*s  introduction  to  the  Canadian  prisoneraP 
Ckse,  his  opinion  is  different.  •  <      '      ^ 

Xt  Yeates  v.  The  People,  6  Jcjbns.  Reps. 
K  Comtfa.  ex  rel.  Crispin  v.  Jones,  3  8.  dd  R.  167* 

1  See^rgV  on  the  Const  6^.  HIT  U  Peters  Reps.  540.     - 

•••  AppendU  to  14  Peters.  ,       tttp.69B. 
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proprlet]r  of  hi*  impriKMitiiant*^  Jhihfb  AylHhary  eu»  ivrit  i^c  wtit  oflialMas 
Mcpoa  WM  kak«b.t  It  hts  been  held  ih  PemiBjlvaoia'  thtt  the  Siyitmne  Court 
9>e  not  boond  Un  grant  the  writ  vhen  the  ease  has  been  hea^d  hf  the  ooprt  of 
ConHnon  Plen  on  |he  wune  eridenoe,  though  thejliayie  the  power 'to  do  eo  if  they 
tifinh  it  ezyedienti  .  '  - 

.  The  Ceiuiiiution  tf  the  UniU€d.Sua$9  providM  that "  the  writ  of  habeas  corpus' 
flhaJl  fi^  be  euepended  unless  wbe/n  in  cases  jof  rebellibn  or  invasion  the  poblip 
•aftty  may  require  iL"    It  |ias  never  yet  been  suspended 4n  the  United  Skates ; .  in  • 
Jannary  1807  « \A\\  passed  the  Senate  for  its  sospension  but  wasr  reject  in  the 
Boose  of  BepresentaCives  by  r  large  majority*. 

,  ^.tbe  Hth  section  of  the  act  of  Congress  of  ^ept34, 1769,  Oie  courts  of  tbe 
United  filiates  have  power  ^  to  issue  write  of  scire  fieias,  Aa^cos  cerpne  ind.  all 
other  writs  not  specificaMy  provided  for  -by  8tetut«»  which  taay  be  necessary,  for 
tlie  exercise  of  their  respective  jurisdictions  and  agroedbie  to  the  principles  and 
lisages  of  la#..  And  that  either  of  the  justices  of  the  Supreme  Court  as  well  at 
.  the  judges  of  the  diftfict  courts  shall  have  power  to  grant  write  of  Aa6caf  carpue- 
for  the  purpose  of  inquiry  into  the  causes  of  oommitment :  Provided  that  writs 
of  bal^eap  corpus  shall  in  no  cas^  extend  to  prieoners  in  gaol;  unless  wl^en  they 
are  in  custody  under  or  by  colour  of  the  authority  of  the  United  Stetes  or  are 
eomtoitted  for  trial  before  some. court  of  the  aauie  i^t  are  necessary  to  be  brought 
into  court  to  testify."  ,Jn  constructioo  of  this  act  it  has-been  held  that  the  phrase 
^the  write  shall  be  agreeable  to  the  principles  and  usages  of  law"  means  those 
veneral  principles,  ind  those*  general  usages  which  are  to  be  founds  not.  in  thjB 
kigislative  acte  of  any  particular  State,  but  in  that  geperally  recognised  and  long 
established  law  which  forms  the  substratum  of  the  Iftws  of  every  Steto.^ 
..  The  Supreme  Court  rai^y  grant  tlie  writ  of  habeas  corpus  ad  ttt6^c'i^ttdtnn  alfo 
the  writ  od  jirot«fiiend(im,'tes<i(^i«andtim  «t  de/s^erdndvin,  but  not  the  wri^  ad 
jvspofidendum  nor*  ad  e^iefeeieiuhim  nor  (he  Aa^s  eerpm.  eum  cau«a.|}  Habeas 
eorpus  lies  to  a  circuit  court  of  the  United  Stetes  sitting  in  a  Steto;^  or  to'  the 
Cihsiait  Court  of  the  District  of  Columbia.**  As  the  jorisdiotion  of  the<Supreme 
Opart  is  appellate,  it  mqst  be  ibown  to  the  court  that  they  have  ptwer  to  award 
the  writ  belbre  it  will  be  granted.tt  The  authority  ,of  the  United  Stales^  courte  to 
grikot  the  writ  is  re^icteid  by  the  act  giving  the  power  to  jsases  where  the  jiri- 
•oner  is  confinei^  under  or  by  colbor  cf  the  anthortty.of  the  United  Statea  or  is 
necessary  to  be  brought  in  to  tCsti^  ;tt  it  extends  to  inquif  y  into  ibe  cauiw  of 
eommitment  of  a  person  in  eu^tpdy  under  a  commitment  of  the  Circuit  Court  of 
the  District  of  Cb^lmtMa;K  or  any  other. l/nited  States*  conrtlHI  It  is  said  of 
this  writ  in  ex ^parto  Tobias . Watkina,TT-  ^the  Sapreme  Gour^  wi^  not  grant 
a  habeas  corpus  to  a  prisoner  in  coniinniiient  under  conviction  by  the  Circuit 
Cooft  of  the  United  States  of  tbe  District  of  Columbia  wben  it  is  alleged 
thai  the  proceedings  in  that  court  were  coram  non  jodice;  the  power  of  the 
Supreme  Court  to  award  write  of  habeas  corpus  is  conlerred  expressly  on  the 


•  Ek  parie  Paitingtoo,  la  Mee.  dt  W.  679;  per. Lord  Kenyon,  R.  v.  Suddis, 
1  East,  314;  and  see  to  the eame  point  Sir  Vioary  Gibbs*  arg.  in  finrdett  v.  Ab. 
bott,  14  East,  91. 

t  R.  V.  Paty,  2  Salk;  and  see  tbe  cases  of  tbe  CantCdian  prisoners,  1  Per.  & 
Dav.  and  5  Mee.  ^  Wels.  • 

t  ■  Ex  parte  Lawrence,  5  Bimu'SM;  seo  Comth.  ex  reL  Crispin  v.  Jonbs,  3  Si 
4tR.l«7. 

i  Per  Marahall,  C«  J,  Burr's  Trial,  App.  9d  pt  185-6. 

I  £x  par^te  Burford,  3  Cranch,  448;  ex  parte  BoUmaii,  4  Cranch,  75;  ex  parj|e 
Kearney,  7  Wheat  38. 

t  3  Dan.  17.  -  ••3  Crancti,  448;  4  Cranch^  K)l.  • 

tt  Ex  parte  Wilbum,  9. Peters,  704. 

tl  Ex  parte. Cabreri,  1  Wash.  C.  C.  Reps.  S33}  U.  &  v.  French,  1  (hXL  C^C. 
Reps,  ^i  ex  parte  Dorr,  3  Howard.  105.       .  • 
^    9§  Ex  parte  BolIOvuii  4  Cranch,  75.  ^ 

mi  E<  parte  Kearney,  7  Wli^at  3a  tT  3  Peters,  301. , 

VOL.  IL'^IS 
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'900*  Mf  Hvfr-fbortMrth  inslM^ of  tlir  jvdi^iirj  Ml  a»<  Ites  Iwan  mpssleitir 

•atroittod;  no  doubt  ^nstorwpectiag^  tlM  power;  mo  law  of  the  Uoiled  Sutos 
pracribes  the  cmm  ii^  whieb  tbe  wsU  thall  be  iasusd  nor  Ike  povirer  ^  4b8 
•oort  over  ibe  psitf  brebght  op  by  it;  the  terto  ie  med  in  tho  CoBeUtmioa  «s 
ooe  #hich  was  well  understocMd,  and  the  jadiciary  act  aathoriies  tbe  ^ttpremo 
Ckmrt  and  all  the  eonrtt  of  tbe  United  State*  to  kine  the  writ  ''lor  the  porpoee  of 
ioqulring  into  the  caMO  of  the  oominitoieBt;V  the  writ  of  habeas  oorpfis  is  A 
high  pt^ogfi&Te  wrH»  knowe  to  tbe  oooubor  Iaw«  the  great  ohiect  of  which  m 
the  Itberatioo^f  those  tvlio  may  he  inprisoned'  withotit  enfficieiit  cense ;  it  is  ioi 
the  nature  of  a  writ  of  error  to  examine  the  legality  of  the  comii^itnent;  it  bringa 
•p.  the  prisoner  with  the  oaose  of  his  confinement  and  the  coort.caa  mKioubt* 
ediy  ioqeire  hate  the  suffioieney  of  that  cause;'  hot  if  that  cauee  be  the  jodgment 
if  a  court  of  oompetent  jtsrisdietiea,  especially  a  jodgssent  withdrawn  by  law 
from  the  revision  df'  the  Smpreme  Cout,  H  is  eeachvive  and  they  will  net  inqntr* 
into  itb*'  The  writ  does  net  lie  to  bring  «p  a  person  eoaAned  in  the  prison  beondn 
«pon  a'oapiat  «d  satietaeiendnm  issued  in.  a  civil  suit*  The  Smirenie  OMirt  will 
'  iw€  grant  a  habeas  corpus  when  the  party  has  been  oommitted  f&r  tvUXtmft  by  « 
^  eowt  of  Che  United  Stifees  «f  eempetent  jnrisdiction,  and  if  fraoAed  the  conrt  wiU 
Bot  inquire  into  tbe  ehfideney  of  tbe  eavse  ef  the  eommitinent;  'theAdjadie|,tie« 
«f  tiie  o^urt  below  is  a  convict]en,«nd  the  cossmitment  in  jsonee^oenoe  is  bn  ese* 
eution  and  the  exercise  of  the  piower  of  esvising  the  esse  on  a  habeas  corpne 
would  be  th^  eiencise  of  an  appcHate  jurisdiotton  in  erisBinal  caess,  which  is  aa 
authority  not  granfted  ty  tbe  hiwa  of  the  United  Stitss  teacept  by  a  oertiflcate 
that  the  opiniona  of  the  ^dges  are  opposed,  and  the  court  will  liot  do  indireotly 
what  they  eamidt  do  directly .t  Upon  a  habeas  corpus  the.  eoutt  are  only  0 
;iB9ilii»  whether  the  iramint  of  ooinmitment  with  the  erideBoe  Tetfuned  states  a 
iufiiciebt  probable  eaose  to  believe  thai  tiie  person  charged  has  eommitted  the 
effenoe  stated^t  if  the  court  go  into  an  esamtnatioo  of  the  evidenee  upon  which 
tbe  odmmitinent  )»«s  grounded  it  is  unimportant  whether  thc/^  oommitinent  be 
ftjgular  in  point  of  ibrm  or  not,  they  vHH  proceed  to  do'what  the  court  below  ought 
te  ha?e  done.^  On*  a  return  to  a  habeas  corpue  before  the  Circuit  Coiict, the- pri- 
soner was  diaohacged  on  the  ground  that,  the  writ  ef  capias  by  which  he  warn  4th 
ta^ned^had  improperly  issued,  but  there  appearing  to  the  eeuft  upon  the  hearlB|^ 
a  sufficient  ground  for  his  arrest,  he  was  ordered,  into  custody  upon  a  bench'  wai^ 
rant;||  en  ap^icalion  to  tbe  Supreme  Couct4br/a  habeas  corpus  to  discharge 
from  this  latter  custocly  wak  feiused.ir  A  (Rsekarge  <m  habeas  corpus  ^discharges . 
the  perty  only  from  such  process  under  the  same  indioiment,**  or  a  new<ohe»tt 
Neither  the  Supreme  Court  nor  ,  any  ether  court  of  the  United  States  or  judge 
thereof  can  iasue  -a  habess  corpus  to  Iving  op  a  prisoner  who  is*  in  custody  under 
sentence  or'ezeoution  of  a  Stata  court  under  erimiaal  ur  oiidl  proesss,ior  any 
other  purpose  than  te  he  used  as  a  witness  4t 

• '   The  line  of,  Jurisdiction  upoifi  habeas  corpus  between  the  United  States  and  the 
^  State  courts,  under  what  circumstances  and  how  far  judges  of  a  State  court  have 
power  to  issue  a  habeas  Corpus  and  decide  as  to  the  validity  of  a  commitment  or ' 
.detainer  under  authority  -of  the  iJnSled  Stales,  seeoits  to  haeekeen  variously  deter- 
'  mined  in  tbe  difierent  States.^  '  • 

*"_    ■■  •       -"     . 

*  Ex. parte  Wilson,  6  Cranch,  53;  Baldwin,  J.  in. Holmes  "Sk  Jennieoii,  &,  -ala. 
'  App.  to  14  Peters,  63^;  see  ex  jMtrte  Randolph,  2  fiioek,  a  C.  Ifteps.  447. 

t  Ex  parte  Kearney,  7  Wheat  3d> 
'  t  U.  S.  V.  jQhn.  4  DalL  412;  &  U  1  W.  C  a  Repe.  863. 

^  Ex  parte  Bollman  &  SwartwoUt,  4  Cranch,  114, 

fl  But  see  the  distharge  in  Bollman  and  Siprartwout*s  case,  where  it  seems  to  b6 
.  efiid  by^the  Chief  Justiee  that  the  evidence  showed  probable  cause  for  ssm«  com- 
mitment.  n  IT^Ex  parte  Miiburn,' 9  Peters,  704. 

♦•  ^Peters,  7i0.  +t  4  Cranch,  136. 

n  Ex  parte  Dorr,  3  Howard,  105. 
.    §§  for  the  cases  &e.  on  this  subject,  see  Sergeant's  Constituthmal  Law«  p.  975 
and  sequel;  Tuoher's  edition  of  Bbuskstope,  pt  L  Vol  L  note  D.  f.  991-9. 
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*  AmtofStiA  eipreiMof  the  writ  of  ludbo^*  aorpn^  »  ilMVfiiMt  Bute  «£  thp 
Uaioa  ChanMilor  Kent  Mys,*  ^'Tbe  afaitate  84  ChurlM  II.  Im  beoi  x»«MMed 
«r  a4lopCcd,  if  not  ii^  toims,  yet  in-  MbtCMMp  aod  efifect  ip  all  the  United  Statef. 
Tbeprivtlefa  of  tbia  writ  ia.also  made.aii  azflreMOoiiatiUilianal  rigiit  a^all  Umai, 
eBeept  rd  caaea  o{  iiivaaioki  or  iv^Uioii,  by  iha  ConalaUttioa  of  the  iJoitBd  ^tab 
and  hy  the  CemtitiitaoBa  of  iBoet  of  Ihe  S^atea  in  the  Uoiob.  The  oatlaBna  ave 
declared  inaocoo  of  theseConttitotiqiif  t6  bo  entitled  to  enjoy-the  prtyiloffei  of  this 
wHt  in  the  moat  *■  ^tee^  ®<^«  chea|k,  eicpeditiooe  and  ani|do  oMLnner*  and  the  right 
ia  eqoaUy  ferfeet  in  thoee  etatee  wbero  each  a  deelaration  ia  wabting.  The  tlgkt 
of  delivereaee  ftom  all  nnlswfid  iapfiriioiHnent,  to  the  f\iU  ejttent  of  the  femedr, 
provided  by  the  htbeaa  eorpoa  set,  it «  eonmon  law  right;  and  it  ia  nDdoabtediy 
irae  that  the  eoromon  4aw  of  Engliad,  ao  §kt  hm  it  waa  applicabie4o  bar  oireuow 
iMiAoea,  waa  brought  over  by  our  anoaatom  npon  their  emigration  to  thie  «oiui> 
icy,"    -  ■     >    •  .■  ^         \ 

Th^  faabeaa  oorpm  atatntea  of  the  Sliitoe,  wbieh  generally  takeo  Abm  the  fingw 
liah  law,  are  aore  or  leas  varied  from  tte  exaet  proi^ieiaaa  aooordiag  to  the  daie 
4if  theirenactmont,  oemfirebond  in  moat  of  ^e-  Stotea  th^  addiu'ona  to  the  ataitato 
of  Cbarlea  IL  oontaiaed,  in  the  etatnte  of  56  George  III.  There  ia  however  an 
yongraftannt  jBfxm  ttiaaeao  we  derured  tbii  writ  from  tfae-EngJiah  law  whioh  eeems 
.to  haio  grown  into  ytrength  in  AmericA  in  lome  of  the  StatM  by  judioial  deotiion 
nnd  in  olhete-  tfy  ozpveaB  atatotory  anaotaieot,  viz.  tbo  hearing  the  wholo  merili 
9mA  €iotr,of  the  eaee  npon  habea*  eorpoa,  dmdimg  upop  the  guilt  or  rather  opOa 
*the •nwacenqtf  of  the  priioper  and^  abeolatdy  diac^ging.iiim  #ifthoot  the  inter- 
▼eotion  of  a  jory-wiiere  t^  eoort  ia  of  opinion  that  the /tfda  do'  not  suitain  th9 
criminal' charge.? 

-  The  MM9^hiitm9  atatufe  pVovidea  aaetSl,  ^^ The  party  imptiaoned  or  to. 
strained  may  deny  afty  of  the  facta- aet  forth  in  the  return  or  etatoment  and  may 
aDege  any  other  note,  that  may  be  material  in:  the  due ;  and  the  court  or  judge 
-nhall  piQDoeed  inn  eommaiy 'Way4o.ezaniioe  the  canee  of  ihe  imprisonment  or  ra. 
atraint  and  to  hear  the  evidence  that  may  be  produced  by  any  person  interested 
or  authorised  to  tppear  both  to  support  of  auoh  imprisonment  or  reatramt  and 
ngaiost  it  and  thennpen  to  diapose  of  the  party  ao  law  and  ^rtioe  shaU  require.*' 

The  AMama  stetote  hMide  a  provision  ^^milar  to  that  last  quoted,  provides  ia 
niorther  sOction  *^  for  issoiog  su^Msnas  add  proouring  the  .attendance  of  wit- 
nssaoa  on  retohk  of  the  wtitf*  and  seema  to  oontompftite  a  formal  hearing  of  the 
•merits. 

The  VitgimiM  statota,  1618,  prOvjdea  sect  5,  •«  lliat  the  judge  shall  proeeed  to 
imimre  into  theoadse  of  the  imi>risonment>and  if  hall  dischargCv  bail  o»  remand 
thepriaoner."  Sect  $,«*  The  return  made  ahall  not  be  conclusive  te  to  tho 
foeto  stated  therein,  bttt  itabaH  be  oompetent  for  the  judge  or  court  before  whom 
«noch  teturp  is  made  to  receive  evidenoo  in  <iontradiction  thereof  and  to  determine 
•Ihe  same  na  tin  very , truth  of  the.  oaae  shall  require.*'  It  is  the  doty  >f  the  com* 
mitting  maeirtrate  enforcod  by  a  heavy  ^ifenaky/in  every,  ease,  wh^er  tho  pri- 
nooer^be  bailed  or  cooMhitted  forthwith  to  iwne  a  warrdnt  directed  to  the  sheriff 
■«f  the  county  or  the  sergeant  of  tba'oorpoinuion,  reciting  the  obmmitment  and  the 
charge  against  ihe  prisoner  and  that  **  it  appearing  to  t^  juatice  that  the  felooiooe 
ofienoe  wherewith  tbepriaimor  atanda  aharged  ought  to  be  forther  enquired  into 
by  th^  county  oourttthe  sheriff  is  commanded  to  summon,  at  least  eight  of  the 
josticeCof  hia  County,"  to  meet  at  the  conrt  house  on  iome  day  nanMd«which 
•day  most  be  not. leas  than  five^  nor  more  than  ton  daya  from  the  date  of  the  war- 
rant, **.tben  and  there  to  hold  a  hourt  for  the  earoiiitnotton  if  the  fact  with  which 
ihe  priaooer  alands  charsed"  Any  iivO  or  more  justices  of  the  county^  whether 
of  those  summoned  or  o&ramay  constitute  this  ealM  eaurt  or  as  it  is  somcitimea 
farmed  examining'  opnrl.  When  thf  jjusticee  thus  meet,  the  prisoner  ia  brought 
<o  the  bar  and  the  case  beard  and  argued  upon  the- taw  and  the  faetsL  This  being 
n  eonit  of  reoord  it  is  atttaded  by  tlm  ehenff  and  clerk  and  all  ite 


V 

•9Comma.97. 

t  See  Mc  Vmul'«  emt^  upon  tbe  writ  of  habeaa  oorpnd,  PhiladelplM9i  184e. 
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wiroiled  iiithe«<irdar  book  of  tte  oonotj  tunut  .  A*  ti|k  eoQrt  b  a  ctuCogB  of  the 
•tatute,  all  ita^ liiDcRoiw  and  authoiritjr  ar^  derivted  from.tbe  warrant  by  whiob  it 
IB  89ikimoned ;  tbe  first  step  »  therefore  to  aaoertain  if  there,  be  jl  pro^r  irarraot. 
If  that  •be  defective  the  ooart  Oto  inotioo  wiM  qoaih;  the  court  is  ftheo  dissolved, 
the  priWoer  entitled  to.  be  discharged  and  the  pro^eediqg  at  an  end;  .  fiat  a  neir 
warrant  maj  |^  at  ooim  issued  by  any  one  of  the  jostices  and  a  judg'ment  qnaab- 
ing^  the  fonner  warrant  is  no  bar  to  any  subsequent  prbetoding.^  14*  the.  warrant 
l>e  a  good  one,  the  court  proceeds  to  bear  the  testimony  for  and  agatnet  the  pri^ 
mmtk;  and  is  governed  by  the  same,  rules  of  evidence  which  coqtrol  the  admiasien 
of  testimony  to^  a  iury.  The  testimony  is  given  by  the^  witnesses  viya  voce  in 
open  court,  the  clerk  of  the  court  taking  down  a^ynopsb  tbereoC  The  cause  is 
then  argued  upon  the  Ifrw  and'  the  facts  and  the  judgment  of  the  eotart  is  pro- 
IK^unoed,  If  they  tbink  thai  the  prieones.  iihould  be  tried,  tbe  judgment  is  entered 
**  It  is  the  bpinioo  of  the  court  that  the  prisoner  ought  to  be  further  tried  in  the 
■oircnit  superior  court- of  law  and, chancery  for  this  county  for  the  ofience  where- 
.  with  he  stands  charged;^  therelbre  it  ia  considered  that  he.be  sent  on  to  the  next 
term  of  the  said  couf^tobe  then  and  there  tried  for  tbe  said  ofienoe.*!  Tbe  clerk 
of  tb^  oountv  court  then  tranemits  to  the  deck  of  the  superior  court  a  eqpy  of  the 
-warrant  and  record  of  tbe  prpdeediiMf  and; also  delivers  to  the  attorney  of  the  ■ 
eommonwealth  in  the  superior  court  the  aforesaid  synopsis  of  the.' evidence  tp  ena« 
ble  him  to  frame  an  indielinent.  This  ealUd  CQur/  may  admit  or  refuoe  to  bail 
and  fix  the  amount  thereof  in  all  cases  at  their  discretion.  If  they  are  satbfied 
upon  this  hearing  of  the  prisoner's  innoeence  of  the  offence  cbai^ged,  the  entry  of 
their  judgment  is,  **  the  witnesses  being  heard  and  all  circumstances  duly  weight 
it  is  considered  by  tbe  court  th^t  the  prisoner  be  disebarged.**  This  discharge 
en  t^  mentf  is  .a  final  aoquitfal  and  may  be  |deaded  in  bw  of  a  subsequent  pro- 
secution, if  a  prisoner  bis  Hot  been  examined  .before- a  «aUed  couri,  be  may  in 
tbe  superior  court  plead  that  fapt  in  abatement  of  the  indictment;  and  any  inn<«-' 
rial  variance  in  the  charge  laid  in  the  indictment  from  that  contained  in  the  re- 
cord of  the  called  court  will  be  iaial  if  pleade^. 

•The*  New  Jtrty.  act,  1795,  and  th6^  Ktmiuek^  ant,  1796,  do  not  seem  to.  bavn 
provisions  in  this  respsct.difiEerent  ftom  the  statute  31  Charles  il.  which  thej 
closely  follow.  The  Ptnn»yUama  act,  1785,  after  following,  in -its  first  section 
the  provisions  of  31  Qiarles  II.  adds,  **  and  ^at  the  said  .judge  or  jusUoe'*  grant* 
ing  the  writ  **  may  according  to  tbe  intent  «bd  meaning  of  this  act  be  enal^  by 
investigating  the  truth  of  the  circumstances  of  the  case  to  determine,  whether  ac- 
cording to  law  tbe  said  prisoner  oaght  to  be  bailed,  remanded  or  discharged,  the 
return  may  befiirfi  or  after  il  is  fll^d  by  leAve  of  the  judge  or  justice  be  amended 
and  also  suggestions  made  against  it,  so  that  thereby  material  facts  may  be  as^ 
certained.**  U  has  beein  held  under  this  act,  in  the  ooutt  of  common  pins  of  J*hi- 
ladelpbia,*  that  tbe  hearing  upon  habeas  corpus  is  to4>e  a  re4iearing  of  tbe  evideocn 
by  parol  which  .was  produced  by  the  Commqnwealth  before  the  msgwtrats  who 
committed  the  prisoner;  and  in  .tbd  ease  then  before  the  court  the  prisoner  was 
•discharged  for  want  of  evidence  of  his  guilty  although  one  of  the  witnesses  who 
bad  testified  against  him  before  tbe  committing  mtgistrate  declined  and  was  es- 
•oused  from  giving  bis  evidence  to  the  court 

-  It  does  not  seem  to  have  been  at  any  time  contemplated  by  the  eomnion  law 
thtit  a  superior  tribunal  sboiild  have  the  power  upon  habeas  oorpus  to  difcKarga 
upon  sn  investij|atio^  into  tbe  guilt  or  innocence  tif  tbe  accused,  from  the  com- 
Tnitmei^ts'of  an  inferior  tribunal  authertxed  by  la#  to  commit,  where- such  deten- 
tion was  definite  in  its  term  and  only  to  answer  by  the  corouion  law  process  of 
trial'  by  jury.  To  this  the  old  law  is  dear ;  tbe  only  enquiry  upon  the  return 
nn^er  magna  charta  from  which  the  writ  derived  its  efficacy  was  whether  tbe 
commitment  was  per.  legem  ttrrtt^  tliat  is  by  an  officer  authorised  by  the  law  of 
the  land,  for  an  offence  against  the  law  and  for  a  purpose  and.  in  a  form  recor- 
nized  by  the  law.  TJbat  no  diedMfgefrem  trial  was  tne  purpose  of  this,  is  strong^ 
sboif  n^y  t^e  aption  upon  tbe  eo-orainate  writ  de  odio  et  atia^  which.was  granted  by 


»  Comtnonwo«Ith,  V.  Ridgway,  9  Ashmetd^s  Reps.  S47. 
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the  law  in  fiiisDr  of  liberty  and  to  prevent,  tedioni  and  mijnst  impriionment  toAiZst 
the  mail  eomaiOed  per  Ugfm  terrm  for  an  offsnce  not  bailable,  was  awaiting  iiia 
trial;  This  writ  -of  enquiry  was  grafted  upon  a  presumption  of  the  prisoner*! 
innocence;  so  much  so,  that  if  he  were  indicted  or  appealed  of  tbe  crime  before 
the  jtisticM  in  £yrei  he  conld  not  have  the  writ  de  odio  et  atia,  bteanse  the  record 
then  too  stronger  contradicted  such  presumption:' and  although  upon  this  writ 
of  inquest  it  was  found  that  the  prisoner  was  accused  de  odio  et  atia  and  th%t  he 
was  net  gifi'%,  ydt  could  he  not  be  di9ckarged,hfii  only  bdiled  by  twelve- manu- 
Oiptors,  80  certainly  did  a  coiHmitm9nt  per  legem  Urret  require  a  (rt«2  perpartB^, 
to  di9ckmrge  f^om  it  No  power  of  discharging  a  prisoner  in  toy  case,  is  given 
-by  the  habeas  corpus  pet  3i  Car.  Sf;  except  by  the  seventh  section,  where  after 
having  prayed  1^  trial,  ho  phallnot  have  been  indicted  and  tried  by  the  second 
term  of  the  coUrt  after  his  cQitimiisient;  all  the  other  ptovisionfe  of  the  stiitiite.arc| 
only  for  the  more  r^dily  bailing  of  the  prisoner;  the  preamble  of  the  statute 
vecites  M  the  grievance  to  be  remedied^*  the  long  detaining  in  nrtsim*'  of^  persons 
who  by  the  Uw  are  beeitable.  The  last  section  of  this  statute  is*  conclusive  as  ta 
what  the  law  and  practice,  in  this  respect  weYe,  in  cases  of  comibitments  for. 
*'ciifninal  or  suppOe^  criminal  matter"  at  that  time;  it  enacts  «*  that  the  statute 
shall  not  extend  to  canes  qfeuepieion  of  folooy,  which  are  bailable  oflfenoes' or*not« 
according  to  the  strength  of  the  suspicion,  beeauee  ike  facte  ore  beet  kwwm  to  the 
jueticee  'n  the  peace  tkoM  commuted  end  have  the  examination  before  them,*\  It 
appears  frcAn  the  opinipnft  of  the  judges'in  1758,  before  quoted,  particnlarly  that 
of  Shr  MldhaerFoster,  that  the  cases  where  the  tmih  of  the  return  and  the  hcta 
its  basis,  were  not  considered  conclusive  were  held  in  practice  excepticms  to  the 
rule,  not  at  all  affecting  commitmepts /or  tHbZ^  as  to  which  the  rule  was  unshal^en 
as  ever.  The  statute  56  Gho.  III.  ch.  100,' whereby  the  trtkth  of  returns  may  be 
enquired  into  eidodes  from  its  provisions  **  casef  of  confinement  or  restraint  for 
eriminal  or  auppeeed  criminal  matter.". 

The  statute  7  Geo.  IV.  ph*  64,aebt  3,  provides  that  "tVo  justiees  of  th«  peace 
before  they  ah^l  admit  to  bail  and  the  justice  6r  jasti<ses  before  they  shall  commit 
to  prison  any  person  arrested-  for  folonyor  00  sospioiovi  of  folony  shall  take  the 
ejwintnaHon  of  «o6h  person  and  the  information '  upon  oath  of.  those  who^shall 
imow  the  facts  and  cireumstanees  of  the  cass  and  shall'  pul  the  same  or  as  much 
thereof  as  shall  be  material  into  writinf,**        . 

Section  3  provides  **  every  jijistice-  or  the  peace  before  whom  any  person  shall 
be  taken  on  a  charge  of  niisdemeanor  or  suspicion -thereof  shall'take  the  exami- 
Batien  of  the  person  charged  and  th^  information  upon  oath  of  those  who  shall. 
know  the^ftets  and  eirenmstances  of  tiie  case  and  shall  pot  the  same  or  so  much 
thereof  as  shall  be  material  into  writing  before  he  shall  commit  to  prison  or 
reqnire  bail  from  the  person  ao  charged.***  It  is  said  in  Bum*B  Justice  edit 
1845  voL  3  p.  433  *•  at  the  teme  time'*  with  the  return  of  the  body  upon  habeas 
eorpos  *the  mAgistrals  in  obedience  to  a  e«ftiorari  usually  iisued  from  the  crown 
office  with  the  habeas  corptos  returns  thto'  depooUiono  upon  which  the  commit* 
■lent  was  funded  in  order  that  the  court  may  be  furnished  with  the  meads  of 
judging  in  what  way  they  shopld  dispose  of  th^  prisoner.** 

*  For  the  proce^dinss.  In  examinations  for  oomrnitment  see  3  Burn's  Justice 
463.  The  sUtute  1  £  9  P.  db  M.  chap.  13  was  not  to  facilitate  or  enable  the 
bailing  of  prisoners  by  a  higher  court,  but  as  its  preamble  and  first  sections  show 
to  prevent  their  being  '^iled  by  jostiees  of  the 'peace  improperly  and*  in  cases 
where  the  law  did  not  san^tion^  it 
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CHAPTER  XVin. 

tO17€Mirni0  WA1RAKT8  TO   ^EARC^   TOfL    STOLHIT  GOODS,  AK9 

3£lZlNa  OF  TH£M.       > 

I  Tflo00HTfit  to  insert  this  bosiness  in  this  plao0.[I]  '  1.  Be- 
cause it  is  a  business  prej[)aratory  to  thp  discovery  of  felons, 
dnd  preparing  evidence  ^against  them,  and  to  the  helping  of 
persons  robbed  to  their  goods.  2.  Because  it  is  fouhd  bjr  ex-^ 
periencd  of  great'  use  and  necessity,  especially  in  these  times, 
t^here  felonies  and  robberies  are  so  frequent.  .  And  therefore 
this  means  of  discovering  them  is. now  grown  common  and 
usual,  mtich  more  than  in  antient  times ;  and  if  it  should  be' 
disused  or  discountenanced,  it  woilld  be  of  public  inconve- 
pience^  and  therefore  t  can  by  no  oaeans .  subscribe  to  that 
opinion  of  tny  lord  Coke%  4  In^iiL  cap.  S\.  p,  176.  as  it  is 
there  generally  set  down,  •'That'iustices  of  peace  have  do 
power  upon  a  bare  surmise  to  bre^k  open  any  man^s  house  to 
aearbh  for  a  felon  or  stolen  goods  either  in  the  day  or  night.V(c) 

The  moderation  and  temperanients  that  are  to  bo  added  to 
these  warrants,  are  these : 

[I.  Touching  ihe  granting  thereof.]  ,         '       ' 

(e)  yia9  9itprB,p0l9t^lfn.  ^ 

I    -t    •      •-  -—    ■    »■  ■■  -i^^-^— 1^^— »-~..—  >  ■-      _^,^^^. — 1.^__^..^    . .^ ■ . —  _,^.     ^ ^J 

,  [1]  The  foerth  «rtiele  of  the  fmendmente  to  the  CoBtHiuH^m  tf  tfte  UmU4 
StaU9  providee  that  ^  the  right  of  the  people  to  be  eeeace  in  their  pereoae,  hooeeei 
pepers  and  efl^taagaiiMt  aoreMonahle  learehee  and  aeiMMree  ehall  not  be  Tio* 
lated;  and  no  warraptf  ahaU  iimie  but  appn  probable  eause  enpported  b^  oath  or 
^rmation  and  particolarfy  deeeribing  the  pleee  to  he.eeaxebed  and  the  peraone 
or  things  to  be  leized.'* 

There  ie  provieioq  to  the  aame  effect  in  the  billa  of  righta  of  meet  of  the  State 
•onatitutione* 

The  aet  of  CoBffeea  of  1799,  efte.  8,  eA,  29.  §  6d  protidea  •«jthal  e?erj.  coIleclQr, 
Baval  ofl^eer,  and  surveyor  or  other  penion  apeeially  appointed  hjr  either  of  them 
tfft  thet  pospose,  fhatf  have  full  power  and  authori^  to  enter  aUy  ehip  or  feasel  in 
which  they  shall  have  reason  to  suspect  anv  goods,  wares  or.  mei:ehaiidiae  eUbjeel 
to  doty  are  concealed  and  therein  to  aearph  ror  eeize  and  secure  any  such  goods, 
wares  or  merchandize;  and  if  they  shall  have  cause  to  susp^t  a  concealment 
thereof  in  any  particular  dwelling-house,  store,  building  or  other  place,  they  or 
either  of  them  shall  upon  proper  application  on  oath  to  any  justice  of  the  pei^ce  be 
entitled  to  a  warrant.to  enter  ,snch  house,  store  or  dher  place  (in  the  day  time 
only)  and  there  t6  search  for  auch  goods,  ap»d  if  any  shall  be  foand  to  seiie  and 
secure  the  same  for  trial,**  dbc 

These  warrants  most  describe  the  peraone  whose  houses  are  to  be  entered  and 
the  goods  which  are  the  object  of  search.  Sandford  v.  NUkoU^  13  Mm—,  tiejm.  38€. 
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'  1 .  They  are  Mt  to  be  g[raiited  without  oath  made  before 
the  justice  of  a  felony  eoiniiiitted,[2]  and  that  the  party  com* 
plaijfiing-  bath  probable  cause  to  suspect  they  are  in  such  a 
boiise  or  place,  and  do  shew  his  reasons  of  such  suspicion. 

And  therefore  I  dp  take  It,  that  a  general  warrant  to  search 
in  all  suspected  places  is  not  godd,  but  only  to  search  in  such 
particular  places,  where  the  party  assigns  before  the  justice  his 
suspicion  and  the  probable  cause  thereof,  for  these  warrants 
are  judicial  acts,  and  must  be  granted  upon  examination  of  the 
fiict[3]  "^ 

And  therefore  I  take  those  ^neral  warrants  dornsant,  wbicb 
are  made  many  times  before  any  felony  committed,  are  not 
Justifiable,  for  it  snakes  the  party  to  be-in  effjpct  the  judge; '  and 
therefore  searches  made  by  pretense  Of  such  general  warrants 
give  no  more  power^to  the  ^officer  or  party,  thaki  what  they 
may  do  by  lav  without  them* 

2.  It  is  fit  that  such  warrants  to  search  do  Express,  that 
search  be  made  in  the  day-time,  and  tho  I  wilt,  not  say  they 
are  unlawful  without  such  re^triction,f 4]  y^et  they  are  very 
inconvenient  without  it,  for  many  times,  under  pretiense  of 
searches  made  in  the  night,  robberies  and  burglaries  have 
been  comrnitted,(*)  and  at  best  it  creates  great  disturbance. 

3.  They  ought  to  be  directed  to  constables  and  other  public 
oflScers,  whereof  the  law  takes  notice,  and  not  to  private  ))^r- 
sons,  tho  it  is  fit  the  party  coinplaining  stiould  be  present  and 
assistant^  because  he  knows  his  goods. 


[S]  A  /ioffftM  oath  (hat  a  felony  ii  acluaUy  commuted  is  ftot  necessary  to  jtts* 
tifj  a  magistrate  in  granting  this  warrant.  EUer,  SniA^  l  D,  ^^R.  97.  and  per 
AbhoU^  C.  /.  *  There  are  many  cases  in  vhich  a  caatiooa  man  might- not  choose 
to  swear  that  his  property  is  stolcfa  and  niavert^eleis  fae  mirbt  have  great  reason 
to  sQspect  a.  particaiar  party,  and  the  magistrate  woald  be  weU  .warranted  in 
granting  his  search  warrant  Suppose  the  ease  of  a  horse  which  has  been  lost 
by  its  ow0er  and.  is  found  in  the  possesion  of  another  person,  the  owner  in  that 
case  flight  not  Hke  to  take  upon  himsel/^  to  swear  that  the  horse  has  been  stolen* 
for  it  might  have  strayed,  bot  when  he  finds  his  horse  concealed  in  the  stable  of 
another  person  he  may  very  naturally  conclude  it  must  have  been  stolen  firora 
the  circumstance  of  the  concealment,  and.  therefore  he  may  very  conacieotioualy 
swear  he  suspects  it  to  have, been  stolen.  If  under  such  circumstances  the  magis- 
tratie  b  not  anthorifi>d  in  issoing  hie  sea^'  warrant,  if  might  happen  in  milny 
cases  that  felinnies  w^ld  go  ooprotected.*'   '  . 

[3]  The  warrant  ncjed  not  lay  the  property  of  the  goods  ^to  be  searched  fof  in 
hDf  particular  person.  BeU  v.  Clapp^  10  JoAnt.  263. 

[i]  In.  cases  nM  of  probable  suspicion  only  bat  of  positive  proof,  dt  Is  right  to 
etecnte.the  warrant  in  the  nightrtimi^  lest  the  offenders  and  goodaalso  be  gone 
before  iii6nliBjr.    S  ihtr*,  841.  eilit.  1845. 
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4,  It  ought  to  commandy  that  the  goods  fouiid,[5]  together 
with  the  party  in  whose  custody- th^y  aire^  fo'uod,  be  brought 
before, some  justice  of  (he  peace^tp  the  end  that  upon  further 
examination ^f  the  &ct  the  goods  and.party^  ii)  whose custodjr 
fbey  are  found,  may  be  disposed,  as  to  law  shall  appeHaih, 

And  the  reason  is^  tho  the  receiving  of  stolen  goods  doth  not 

ipso  facto  make  a  nptan  an  accessary  to  felony,  tho  * 

[151.]  he  know  them  to.  be  stolen,(^)  yet  he  carries  with  it  a 

great  presumption,  that,  the  receiving  of  them  was  td 

aid  the  felpn;  and  besides,  by  (he  elamination  of  the  receiver 

evidence  may  be  gotten  to  discover  the  felon. 

IL  Touching^  the  eiecution  of  this  warrant. 

1.  Whether  the  stolen  goods  are  in  the  suspected  house  or 
not,  the  officer  and  his  a^istants  in  the  day-time  may  enter  ptr 
QBtia  aptrta  to  make  search^  and  it  is  justifiable  by  this  war- 
rant, . 

%,  If  the  door  be  shut,  and  upon  deipand  it  be^reftised  to  be 
opeiied  by  them  withiA,  if  the  stqien  goods  be  in  the  house,  the 
officer  may  break  open  the  door,[6]  and  neither  the  officer  nor 
the  party  that  comes  iii  his  a^istance  are'  punishable  for  it,  but 
may  justify  it  upon  the  general  issue  by  the  statute  of  7  Jac^ 
cap.  5.  so  that  in  eventu  it  is  justifiable  by  both,  for  It  is  a  pro^ 
cess  for  the  king,  and  includes  a  non  omiitaSj  and  the  very 
having.of  the  goods  carries  a  sufficient  ground  primd  facie  of 
suspicion,  that  he  was  the.  felon  that  stole  them,  and  maybe 
thereupon  justifiably  arrested. 

5.  If  the  goods  be  not  in  the  Ik>use,yet  it  seiems  the  officer  is 
excused  that  breaks  open  the  door  to  search,  because  he  search- 
eth  by  warrant,  and  6puld  not  know  .whether  the  goods  were 
there  till  search  made ;  but  it  seeips  the  party  that  made.the 
suggestion  is  punishable  in  such  case,  for  as  to  him  the  break- 
ing of  the  door  is  in  eveniu  lawful  or  unlawful,  viz.  lawful,  if' 
the  goods  are  tbere ;  unlawiful,  if  not  there. 

•  III.  Now  upon  thp  return  of  this  warrant  executibd,  the  jus- 
tice, before  ^hiom  it  is  returned,  hath  these  things  to  do : 

(t)  Bat  DOW  hy3SfiW,SfM,  tap.  9.  jr  5  Ann.  cap.  31.  whoever  koowin^y 
bays  or  reooives  stolen  gQoiU  ibali  be  taken  «a  aoooMaiy  to  the  fiUoo.  Vid$  Purk 
J.|i.620. 


[5]  Where^a  ooDatable  havinff  a  war? ant  to  aearofa  fdw  apecifie  arUde«  alleged 
to  have  teen  itolen,  found  and  took  away  Ithoee  and  certain  others  supposed  to 
bare  been  also  stolen,  but  whiob  were  net  roentioued  in  the  warrant  and  not 
likely  tg  be  of  use  in  sabstantioting  Uie  eharge  of  stewing  the  floods  that  were 
specified,  it  was  held  that  the  constable  was  a  trespaner.  CroxUr  v.  Cundew. 
SD.  f  i?.824r  &  C.  6  B.  ^  C.  933. 

[6]  BeUr.  Clapp,  lO  Mm.  Rep$.  363  j  SHaie  v,  Smith,  I  Iffw  &mp.  Aps .  346^ 
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1.  A&  touching  the  goods  brought  before  bim,  if  it  appears 
they  were  not  stolen,  they  are  to  be  restored  to  the  possessQir; 
if  it  appears  they  were  stolen,  they  are  not  to  be  delivered  to 
the  proprietor,  but  deposited  in  the  hand  of  the  sheriflt  or  con-r 
stable,  to  the  end  thQ  party  robbed  may  proceed  by  indicting 
and  convicting  the  offender  to  hare  restitution. 

9«  As  touching  the  party,  that  had  the  custody  of  the  goods* 

If  they  were  not  stolen  then  he  is  to  be  discharged. 

If  stolen,  but  not  by  him,  but, by  another  that  sold  or  delivered 
them  tohim,  if  4t  appears  that  he  was  ignorant  that 
they  were  stolen,  he  may  be  discharged  as  an  offender,  [[152  J 
and  bound  over  to  give  evidence  as  a  witness  against 
him  that  ^old  them ;  if  it  appears  he  was  knowing  they  were 
stolen,  it  is  fit  to  bind  him  over  to  answer  the  felony,  for  there 
is  a  probable  cause  of  suspicion,  at  least  that  he  was  accessary 
after. 


CHAPTER  XIX. 

COirCXlUnirG  PRESiENTMBNTS,  INQI^ISITIOKS,  A9D  INDICTMl^NTSy 

ANP  TBSia  KINDS. 

I  HAVE  gone  through  those  mattenf,  that  are  preparatory  to  the 
proceeding  against  malefactors  in  the  several  courts,  whcreiii 
their  offenses  are  poiiishabld,  namely,  the  arrest  and  impris^- 
ment,  or  bailing  of  ojSenders,  and  the  several  jurisdictions,  an4 
justices,  and  ministers,  o£  justice  concerned  therein. 

Tliat  which  foltows  to  be  considered  is  the  manner  of  bring- 
ing the  offender  to  his  legal  trial  and  judgment,  which  is  either 
by  appeal,  which  is  the  suit  of  the^rty,  or  by  indictment  which' 
is  immediately  the  king's  Siiit. 

The  former  of  these,  namely  appeals,  I  shall  consider  ailtfsr 
the  business  of  indictments,  because  it  is  but  rare  to  have  an 
appeal,  and  the  most  prosecutions  of  this  nature  ate  by  indict- 
ment or  presentment|  and  therefore  I  shall  consider  this  first.  ^  ' 
'  I  shall  distribute  this  matter  into  these  general  beads,  namely^^ 
I.  Touchijfig  indictments  and  preseritments..  2.  Process.  3..  Ar- 
raignment 4.  Pleas  of  the  offender.  5.  Trial.  6.  Judgment. 
7.  Execution.  Each  of  which  will  take  in  seveiial  particular 
heads  and  distributions. 

Preeenimeni  is  a  more  comprehensive  term  than  indict- 
menfj  for  regularly  an  indictment  is  an  accusation  given  .in 
against  a  person  by  the  grand  inquest  for  some  misdemeanor 
whereunto  he  is  put  to  answer;  but  presenttnents  do  aot  only 


N. 
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tnchide  snch  indicftments,  bat  also  some  other  iftforpatipns 
^her^unto^  the  party  is^  not  pnt  to  answer,  as  preseolineiita  of 
felo  de  96,  of  fugam  fecit,  of  deodands,  of  deaths  per  it^far^ 
/crmttm,  and  many  pther8.[l]  > 

.  Iii  this  title  concerning  presentments  and  indictments  I  dbatt 
consider  these  points.  1.  The  several  kinda  of  presentments 
and  indictments.  2.  Where  a  man  shall  be  put  to  answer  ia 
crfminals  without  indictment.  3.  Who  may  he  iqdicters,  and 
how  returned.  4.  Of  what  they  may  io(imfe;  6.  What  the 
penalty  of  not  inqniriiig  or  presentipg.  4.  What  formatities  are 
required  in  indictments.  .. 

First,  Touching  the  several  kinds  of  presentments,  inquisi- 
tions and  indictments  in  matters  capital 
'    They  may  be  distinguished,  1.  In  relation  to  the  courts  ot 
Judicatories,  or  jurisdictions,  where  they  are  made^ 

And,  2.  In  rpspect  of  their  effects  or  natures. 

L  Touching  the  former  branch  of  distribution  in  relation  to 
the  jurisdictions  where  made,  and  thai  multiplies  presentments 
\or  indictments  according  to  the  jurisdictions,  as  some  are  in  the 
leet,  some  in  the  sheriff's  7Vfm,[9]  some  before  the  coroner, 
some  before  justices  of  peace,  justices  of  oyer  and  terminer^ 
gaol-deliycrry,  king^s  bench,  whereof  enough  before  bath  beett' 
Saidy  and  shall  not  need  bere  to  be  repeated.   ' 

But  those,  that  most  concern  capital  offenses,  are  sneh  as  are 
taken  before  the  coroner,  or  such  as  are  taken  before  justices  by 
commission,  whereof  more  shall,  be  said  in  the  ensuing  chapters! 

II.  As  to  the  second  kind  of  distribution  tn  respect  of  the  ua« 
ture  and  effect  thereof. 

1.  Some  presentmentiB  are  of  themselves  convictions,  and  not 
traversable.[3] 


[1]  I  take  a  preteniment  to  be,  a  mm  denunciatioa  of -the  joron  themselxea,  or 
of  eome  other  o^oer,  without  any  other  ipfonnation:  and  an  indicimptU  to  be.  the 
Terdict  of  the  jurors,  gfroanded  a^n  the  tieciftation  of  a  third  person :  io  that  a 
preflontiiientt  itt  bat  a  declaration  Of  the  jorors  (or  officers)  wKhont  any  bill  offered 
before:  and  an  iqdietaieni  is  theif  findyig  of  a  bill  of  aooosatioa  to  be  troe.  Law^ 
htird^Eiren.h.4.ch»5;  BeeUhut.ld9, 

[2]  The  bishop  and  sheriff  used  twice  a  year  to  ffo  a  circuit,  within  a  month 
after  Easter  and  a  month  alter  Michaelmas  i  and  held  the  ^reat  court  Oalled  the 
toum  in  every  hundr^  in  tiie  connty.  This  was  the  ^rand  criminal  cvurt  in 
which  all  offences,  both  eqclesiastioal  and  criminal  were  tried.  The  sheriff  pre? 
aided  in  criminal,  the  bishop  in  ecclesiastioal  causes.  Two  inferior  criminal 
oonrts,  were  the  hjmdred  court,  over  which  presided  some  bailiff;  and  the  Zed 
court  over  which,  presided  the.  lord  Of  the  manor's  steward.  Over  all  these  waa 
the  vntfvnagemoU^  composed  of  the  i^reat  officers  of  state  and  presided  over  by  the 
\mg\  having  Jurisdiction  appellate  and  original,  both  criminal  and  civil,  whea 
either  great  offences  or  great  persona  were  coooBrned*  See  JReeves'  HuU  of  Eng^ 
Uth  Law,  Vol,  i.  p»  6, 

-l3]Seea«<«,ji.60. 
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'  2.  Others  are  not  eonvietions^  but  otity  in  nuttire  of  informa- 
tions, and  thereforer  traversable. 

Reg^ilarly  all  presentments  or  indi^fftoients  before  justices  of 
the  peace,  oyer  and  terminer j  gaolrdelnrery,4*<^  are  traversable^ 
and  conclude  not  the  parry  or  those  claiming  under  him. 

And  tlierefore^  the  it  bath  been  held,  that  the  pre- 
aenfment  of  Bi/ela  dtf9^  before  the  coroner  be  not  tra-  [  154  ] 
rersaMe,  (A  iguo  Mpra,)  yet  of  all  hands  it  is  agreed, 
that  a  presentment  of  a  felo  de  $e  before  justices  of  peace  ot 
&yer  and  terminer  is  traversable  by  the  executors,  i^    Co.  P. 
V.  cap,  8.  p.  55.    H.  37  Eliz,  B.  R.  Laughtovf^  Case. 

If  a  presentment  be  made.^ti;?^  \nnum  corporis ^  that  Jt.  kild 
B.  and  fled,  this  presentment  of  the  flight  is  held  not  travers- 
able, but  conclusive  to  forfeit  the  goods,  tho  he  be  after  acquit- 
ted of  the  felony^  and  expresly  found  by  the  petty  Jury  upon  his 
trial,  that  non  $e  retraxit j(d)  IS  H.  4.  13.  b.  Forfeiture  3ir. 
3  E.  3.  Forfeiture  35.  7  Eliz.  Dy.  238.  b.  And  the  same 
law  is,  if  it  be  found  super  visum  corporis^  that  the  felon  fled 
and  was  kild  in  the  flight,  this  presentment,  tho  after  the  party^s 
death,  is  conclusive  as  to  the  forfeiture  for  the  flight.  3  E.  3. 
Coron.  289,  290.  312. 

But  if  before  justice^  assigned  to  hear  and  determine,  it  be 
presented,  that  J.  S.  committed  a  felony  and  fled ;  or  if  upon 
the  arraignment  of  a  person  for  felony  he  be  found  not  guilty; 
and  that  he  fled,  this  is  but  in  nature  of  an  inquest  of  office, 
and  the  flight  is  traversable  in  an  action,  or  information,  or 
#eiV«  fofiias  brought  by  the  king  for  the  goods  of  the  person; 
37  A^iz.  1.  47  E.  3.  20.  a.  And  all  the  reaton,  that  can  be 
given  why  the  coroner^s  inquest -of  a /ti^am^ci/  is  conclusive, 
and  not  the  other,  is  only  that  which  is  given  8  E.  4.  4.  a.  Ceo 
est  un  ancient  positif  ley  del  coron.'^ 
.  If  a  man  be  presented  to  have  sufiered  an  escape,  because  in 
this  case  the  party  is  at  least  to  be  fin^d,  he  shall  have  his  tra- 
verse to  it,  and  is  not  concluded  by  it. 

But  if  either  before  the  justices  in  eyrCy  or  before  the  coro- 
ner, an  escape  be  presented  upon  a  vili  either  before  or  after 
the  arrest,  this  is  held  not  to  be  traversable',  because  there  is 
only  an  amercement  to  be  set  upon  the  vill,  viz.  vUlata  in  mise- 
ricordid;  and  the  reason  given  by  Stamford  is,  quia  de  mini^' 
mis  non  curat  lex;  Stamf.  F.  C.  Lib.  I.  cap.  32.  f.  35.  6. 

But  if  it  fall  out,  that  there  be  an  indictment  for  such  an 
escape,  (as  there  hath  been  formerly  against  the  city 
of  London  for  the  escape  of  those  that  riotously  kild  []  165  ] 
Dr.  Lamby{e)  who  wefe  thereupon  fined  2000/.)  such 
an  indictment  is  not  conclusive,  but  traversable. 

(d)  FHf«  Mpm,  |k  63,  64.  (•)  Cf«.  Cor.  352. 
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• 

Whether  an  inquisitioti  of  a  ftlo  rfej«  before  the  coroner  be 
traversable^  vide  gum  stepra,  Part  I.  cap.  Si.  p.  414. 

And  th^re  are  no^^resentmentsbesidea  what  are  before 'liiea- 
tlondy  that  are  in  thenoselves  convictions  and  not  traversable, 
but  a  presentment  in  a  leet  of  bloodshed  or  the  like,  and  in  tb^. 
Swanimoie  coviti  of  the  forest^for  offenses  of  Vert  and  Venison, 

But  even  those  presentments  -^are  traversable  also  in  twa 
cases,  viz.  1.  If  the  offense  presented  be  out  of  their  jurisdic- 
tion. 8.  Or  if  the  presentments  be  such  as  concerns  the  free- 
bold,  as  presentments  of  nuisances,  or  such  matters  as-  chaise 
the  freehold ;.  41  E,  d«  M.  b,  45  E.  3.  8.  & 

And  therefore-  it  w^  resolved  ^n  the  Exchequer  in  a  quo 
warranto  against  the  water-bailiff  and  xx>niiervator  of  the  river 
Severn^  83  Car.  2.  that  upon  a  bare  presentment  the  conser- 
vators cannot  set;  a  fine  upon  a  supposed  unlawful  fishing  or 
the  likjS,  unless  the  party  comes  in  and  confesses  it,  or  pleads 
to  it,  and  be  convicted  hy  a  jury  of  the  offense.  ' 

A  presentment  of  a  riot  or  forcible  detainer  by  a  justice  or 
two  justices  of  V  peace,  as  the  case  shall  require,  is  a  convictioa 
by  the  statute  of  15  i?.  2.  cap.  !d.  8  H.  6.  cap.  %:  \%  H.  4^ 
cap.  7.         ' 

But  a  presentment  by  a  justice  of  a  default  in  repairs  of  an 
highway,  tho  by  the  statute  of  5  Eliz.  cap.  13.  it  is  such  a  present* 
ment  as  the  parties  shall  be  put  to  answer,  yet  it  is  not  conctu**' 
sive,  but  the  traverse  of  the  party  is  saved  by  the  statute;  and 
it  is  but  reason,  for  tho  the  view  of  the  justice  can  ascertain  th^ 
decay  or  want  of  repairs^  yet  it  cannot  ascertain  in  what  parish 
it  lies,  or  who  is  bound  by  tenure  or  prescription  to  repair. 


[  156  ]  CHAPTER  XX. 

WHERE  A  MAN  SHALL  BE  PUT  TO  ANSWER  IV  CRIMINAL  AND 
CAPITAL  OFFENSES  WITHOtTT  INDICTMENT  AT  THE  KING's 
SUIT. 

At  the  common  law  there  were  several  means  of  putting  the 
party  to  answer  a  felony  without  any  indictment,  some  whereof 
are  i^till  in  force,  others  are  taken  away  by  statute. 

I.  If  a  thief  or  robber  were  taken  with  the  mainouvre^  cum 
manu  opercj  and  the  mainouvre  'brought  into  court  with  tl\e 
prisoner,  he  Bhould  have  been  arraigned  upon  the  mainouvre 
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Bi  the  king's  suit;  2  E.S,  Caron,l56.  And  therefore  AT  18 
4*  19  E.  1.  coram  rege^  roL  28.  .•  Nor/.  Ei  quia  praedictus 
-Johannes  de  Brampton  l/aharius  HgUli  regis  fy  brtvium 
suorufHjUt  diciiur,']  non  est  appella/usfnec  indietafttSfnec 
eaptus  eunUfnufiu  operey  per  quod  eecia' domino  regi  itv  hujuBr 
modi  casu  potest  competere^  ided  [consideratum  estj  qudd] 
prsedictus  Johannes  [eat  inde"]  sine  die,  /Sec. 

And  T.  10  E.  2.  rot.  ISfi*  ffucksj  Robert  Legat  was  ar- 
raigned for  counterfeiting  the  king^s  seal^  upon  the  counterfeit 
commission  hrought  into  court  without  indictment,  and  he 
pleaded  not  guilty ,  and  was  acquit.(*) 

But  upon  a  bare  information  or  bill,[l]  without  indictment 
or  the  mainouvre  at  common  law,  no  party  was  to  be  put  to 
answer  for  a  felony;  and  ^erefore,  M.  20 fy  21  E.  1.  coram 
tegCf  rot.  87.  Hibernian  William  Frene,  the  king's  carpenter  in 
Ireland^  being  accused  for  felony  by  a  bill  ip  the  king's-bench 
there,  and  convicted  and  condemned,  but  after  ransomed  for, 
200/.  and  a  writ  of  error  brought  in  the  king's4)ench  in  En^ 
landy  and  assigned,  that  he  ought  not  to  be  put  to  answer  m 
case  of  life  or  member  per  vocein  ^  per  billamj  quam 
Nigellus  le  Broun,  porrexit  versus  ipsum,  licit  non  [  149*  ] 
es^et  indietatus  per  12.(/) 

(•)  Vide  Part  1.  p.  IBB  df  349. 

(/)  Thai  oAm  wai  thus:  WiUiam  Prim  tjmlmed  for  error  Ihlit  **  par  ceo  qm 
le  oommnn^  kie  de  Engleterre^  e  de  Jnlaundf  Tent,  ke  nnl  homme  par  biUe 
•aunz  enditement,  oa  par  autp  de  apel,  soz  lea,  plez  de  corooe,  ne  aait  [ioit]  at- 
tache, De  mis  en  respoanz;  yet  that  he  the  said  WiUiam  had  been  imprisond, 
'  4r  d€  diter$i$  feioniii  aeculpatus  par  one  bille  par  Nel  le  Broun  bole  en  mayne 
oes  jastioes;  altho  par  enqnest,  ne  p^r  chapiter,  ne  fnt  endite.^  And  apon.eoD- 
•ideration  of  the  whole  matter  the  court  of  king *8-beDch  in  England  were  of 
opinion,  **  Qaod  predictom  recordum  e8t.irritandam,.dL  adnichilandam;  &>  ideo 
jnandatam  est  capitali  jasUc*  Hibemitt,  quOd  corrigat^  Ac,  dt  accepti  secnritate 
de  prndicto  WUUelma  ad  standum  recto  in.  com'  obi  deliqiiisee  debait,  Sl  Tocatis 
miper  hoe  coBTocandie  ponat  predictiim  Willielmum  per  apertnm  &,  roaniiestam 
indictamentnm  de  certis  feloniis  in  certis  locis,  si  ariqois  Yel  aliqui  eum  .forti  in- 
dictare  siye  appellare  yoloerit  secondtim  legem  et  consoetadinem  regni,  dtc.  dt 
qoOd  interim  per  manucaptionem  bona  Sl  catella,  terras  Sl  tenements,  eidem  fftU- 
Uelmo  deliberet,  Slc 

[1]  See  the  aununent  intended  ibr  the  coart,  in  Earbery^e  case,  (20  Cobbett*9 
State  TVtalf,  p.  856,)  as  to  the  entire  illegality  of  informations.  Sir  Francis 
WinniDgton  is  there  quoted  for  saying** that  he  remembered  very  well,  Lord 
Chief  Jostce  Hale  often  said,  that  if  ever  informatiohs  came  into  dispute,  they 
.oould  not  stand,  but  must  necessarily  fall  to  the  ground.*'  Their  le|^ity,  when 
filed  by  the  Solicitor  Genera],  was  questioned  in  the  first  error  assigned  on  the 
Writ  of  Error  in  Witke'  case. 

By  amendment  to  the  Constitution  of  the  United  States,  proposed  at  the  first 
session  of  the  first  Congress  and  after  adopted,  it  was  provided  that  **  No  peiaon 
•shell  be  held  to  answer  for  a  capital  or  otherwise  infamous  crime,  unless  on  a 
presentment  or  indictment  of  a  grand  jury,  except  in  cases  arising  in  the  lend  or 
liavill  forces,  or  in  the  militia  when  in  actual  service  in  time  of  war  or  poblie 
danger." 
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Bnt  it  866018  to  me,  tbat  thit  pr oc6edit)g  upon  the  mainautfrt 
is  whally  takeo  away  bjr xhe  statutes  of  25  E.  8.  cap.  4.  08  E.  S. 
cap.  3.  42  E.  S.  cap.  3.  a^id  therefore  I  do  not  ^d  anjr  proceed- 
ing upon  the  maiaouvre -since  these  statutes. 

II.  A  second  sort  of  prooeediog  in  cases  capital  vithoot 
indkHment  is,  where  an  appeal  is  brought  at  the  suit  of  ib^ 
party,  and  the  plaintiff  is  nonsuit  upon  thai  appeal,  yet  tba 
-offender  shall  be  arraigoed  al  the  king's  suit  upon  jBUch  ap- 
peal; and  so  it  is  in  case  the  appellant  die  or  release;  and  ia 
such  case,  altbo  the  party  be  indicted  sa  weH  aa  appeald^ 
yet  upon  the  nonsuit  of  the  plaintiff,  the  proceeding  for  the 
kUig  AaU  not  be  upon  the  ittdictiiienti  but  upon  the  appeaL 
A  E.  4.  10.  a. 

Bui  this  hath  theae  two  qualifications. 

1.  It  must  be  wbeie  the  plaintiff  in  the  appeal  hath  either 
idedared  upon  his  appeal  by  writ,  or  formed  his  appeal  by  bin, 
for  the  bare  suing  of  a  writ  without  a  dedaration  is  not  such 
an  apipeai  as,  the  party  being  nonsuit,  the  defendant  shall  ha 
thereupon  arraigned;  for  1.  The  writ  may  be  brought  in  hia 
name  by  a  stranger  without  his  privity.  iB.  Because  the  writ 
alone  contains  not  such  certainty  of  time,  place,  and  other 
matters,  whereby  the  party  may  be  put  to  answer.  7 1£7.6.  A. 

2.  It  must  be  where  an  appeal  is  well  begun,  and  by  a  party 
enabled  to  pcosecute  it,  therefore,  if  the  appeal  abates,  because 
a  ptaimiff  is  outlawed,  or  a  woman  (who  cannot  bring  an 
appeal,  but  only  of  the  death  of  her  husband,)  or  if  the  year 

and  day  be  past,  or  by  the  misnosmer  of  the  defend- 
[  L50*  ]  aut,  4;c.  there  the  appellee  shall  not  be  arraigned  at 

the  king's  suit^  because  the  appeal  was  never  good^ 
but  shall  be  dismissed,  dniy  the  judges  may  arraign  him  upon 
an  indictment,  if  any  be  before  tbem  for  diat  offense,  or  if 
none  be,  yet  they  may  bind  him  over  to  another  sessions,  and 
in  the  mean  time  to  be  of  good  behaviour;  19  E.2.  Coron. 
317.  All  the  learning  touching  this  business  is  fully  declared 
by  Siamf,  Lib.  III.  cap,  59.  /,  147.  fy  aequentibu^ 

III.  A  third  soK  is  upon  an  appeal  by  an  approver,  bt|t  the 
whole  learning  touching  that  will  come  in  its  proper  place  here- 
after.(^) 

.  IV.  The  fourth  sort  is  by  appeals  by  particular  persons, 
especially  of  treason  in  parliament;  and  this  was  very  fre- 
quent in  antient  times,  especially  in  the  time  of  R.  2.  namely 
anno  septimoy  undecimo  fy  duodecimo,  which  bred  great  in- 
conveniencies. 
And  therefore  by  the  statute  of  1  H.  4.  ccip.  14.  all  these 


(g)  Ti4le  tft^rs,  Mjp.  S9.  f.  2Se. 
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kind  of  appeals  in  parliament  are  wholij  taken  away;  and 
since  ttiat  tiine  I  find  not  any  sneh  appeals  brought  in  par* 
liament 

And  ttwrefore,  when  the  now  eari  of  BrUtolj  in  this  present 
parliament,  in  the  lords  house  preferd  articles  of  high^treaspn 
and  other  misdemeanors  against  the  earl  of  Clarendony  ttien 
lord  chancellor,  upon  a  reference  unto  alt  the  judges,  and  upon 
great  consideration  the  judges  und  voce  returned  their  opinion, 
that  these  articles  were  contrary  to  the  statute  of  1  IL  4.  and 
could  not  be  preferd  in  the  lords  bouse  by  the  said  earl,  or  any 
other  private  pefSon.(A) 

But  hnpeachments  by  the  house  of  commons  of  high  trea* 
son,  or  other  mjsdemeanors  in  the  lords  bouse  hare  been  fre* 
quently  in  practice,  notwithstanding  the  statute  of  1  H.  4.  and 
are  nextber  within  xhe  words  nor  intent  of  that  statute,  for  it  is 
a  presentment  by  the  most  solemn  grand  inquest  of  the  whole 
kiogdom« 

v.  If  in  a  ciyil  action  de  vucore  rapid  aum  bonis  viri^  upon 
not  guilty  pleaded,  the  defendant  be  convicted,  this  antientiy 
served  in  nature  of  an  indictment  of  felony,  13  Jiasiz.  6. 18  E.  3. 
32.  a.  Slamf.  P.  C.  f.  94.  A.  So  ;if  upon  a  special 
verdict  in  trespass  brought  in  the  kingVbench,  it  be  []  151^  ^ 
found,  that  the  defendant  took  them  feloniously,  an- 
tientiy this  served  for  an  indictment  31  E.  1.  Endiiement  31. 

So  if  in  an  action  of  slander  for  calling  a  man  thief^  the  defend- 
ant justifies  that  he  stole  goods,  and  issue  thereupon  taken,  it 
be  found  for  the  defendant,  if  this  be  in  the  king's-bench,  and 
for  a  felony  in  the  same  county  where  the  court  sits,  or  if  it, be 
before  justices  of  assize,  who  have  ^Iso  a  commission  of  gaol- 
delivery,  lie  shall  be  forthwith  arraigned  upon  this  verdict  as  on 
an  indictment,  and  the  reason  is,  because  here  is  a  verdict  of 
twelve  men  in  these  cases,  and  so  the  verdict,  tho  in  a  civil  ac- 
tion, serves  the  king's  suit  as  an  indictment,  and  is  not  contrary 
to  the  acts  of  25, 28,  fy  ^^  E,  3.  which  enact,  that  no  man  shall 
be  put  to  answer,  4*Ci  but  upon  indictment  or  presentment. 

But  if  the  sheriff  returns  a  rescue  of  a  prisoner  taken  for  felo- 
ny, 1  f£,  7.  6.  a.  or  a  breach  of  prison  by  one  arrested  for  felony, 
2  E.  3.  1.  b.  this  is  not  sufficient  to  arraign  the  party,  nor  doth 
it  countervail  an  indictment,  for  it  is  not  by  the  oath  of  twelve 
men;  vide  hoc  totum^  Slamf.  P.  C.  Lib,  II.  cap.  29. /T  95.  a. 

By  the  statute  of  11  H.  7.  cap.  3.  there  was  power  given  to 
proceed  upon  all  penal  statutes  by  information  before  justices 
of  assize  and  peace,  but  there  is  an  exception  of  all  cases  of 
treason,  murder  and  felony. 

(A)  See  8iaU  TV.  VoL  IL  p.  550. 
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HI  use  was  made  of  this  statute  bjr  Empaan  and  Dudley ^  and 
great  inconveDience  and  trouble  to  the  people  did  arise  by  it^ 
and  therefore  by  1  H.  8.  cap.  6.  it  was  repesild. 
'  And  tho  informations  are  practised  oftentimes  in  the  crown- 
office  in  cases  criminal,  and  by  many  penal  statutes  the  prose- 
cution upon  them  is  by  the  acts  themselves  limited  to  be  by  biilf 
plainly  in/ormalion  or  indtclmenly  yet  thus  much  is  observ- 
able. 

1.  That  the  method  of  prosecution  ofcapilal  offenses  is  still 
to  be  by  indictment,  except  the  cases  above  mentiond. 

2.  That  in  all  criminal  causes  the  most  regul|ir  and  safe  way, 
and  most  consonant  to  the  statutes  of  Magna  Car  lay  cap.  29. 
5  JS.  3.  cap.  9.  25  E.  3.  cap.  4.  28  E.  3.  cap.  3. 4*  42  E.  3.  cap.  3. 
is  by  presentment  or  indictment  of  twelve  sworn  men.[2] 


[9]  The  CamtiiitUum  of  the  United  States  proTides  AvMndmenU  art.  5.  *•  No 
person  shall  he  held  to  answer  for'a  capital  or  otherwise  infamoos  crime  Qnleas 
on  a  presentment  or  indictment  of  a  grand  jury,  except  in  eases  arising  in  the 
land  or  naval  forces,*'  ^c 

The  case  of  the  Siate  v.  JTeyss,  8  Vermont  Rtp§.  57,  construes  this  proTisioa 
as  extending  only  to  offences  cognizable  in  the  conrts  of  the  United  StateSk 

There  is  a  similar  profisibn  in  many  of  the  State  Coostitations.    . 

It  is  provided  in  the  CoiutQuiion  rf  lAs  UniUd  iStotes  «r<.  4,  ted.  3.  «*  A  pereon 
charged  in  anj  State  with  treason,  felony  or  other  crime,  who  shall  flee  from  jus- 
tice and  be  found  in  another  State,  shall  on  demand  of  the  executive  authority  of 
the  Stale  from  which  he  fled,  be  delivered  up  to  be  removed  to  the  State  having 
jurisdiction  of  the  crime.*' 

The  act  of  Congress  of  Fe6nuiry  12,  1793,  &•«.  2,  chap.  7,  provides  ssd.  1, 
That  whenever  the  executive  authority  of  any  state  in  the  Union  or  of  eithw  of 
the  territories  northwest  or  south  of  the  river  Ohio,  shall  demand  any  person  as  a 
fhffitive  from  justice  of  the  executive  authority  of  any  such  state  or  territory  to 
which  such  person  shall  have  fled  pnA  shall  moreover  produce  the  copy  of  an  t»- 
dietment  found  or  an  afidatU  made  before  a  magistrate  of  any  state  or  territory  as 
af(»esaid,  charging  the  person  so  demanded  with  having  committed  treason,  felo. 
ny  or  other  crime,  certified  as  authentic  by  the  governor  or  chief  magistrate  of 
the  state  or  territory  from  whence  the  person  so  charged  fled,  it  shall  be  the  doty 
of  the  executive  authority  of  the  state  or  territory  to  which  such  person  shall  haw 
fled,  to  cause  him  or  her  to  be  arrested  and  secured  and  notice  of  the  arrest  to  be 
given  to  the  executive  authority  making  such  demand  or  to  the  agent  of  such 
authority  appointed  to  receive  the  fugitive  and  to  cause  the  fugitive  to  be  delivered 
to  such  agent  when  he  shall  appear:  but  if  no  such  agent  shall  appear  within  six 
months  from  the  time  of  the  arrest  the  prisoner  may  be  discharged.  And  all 
costs  or  expenses  incurred  in  the  apprehending,  securing  and  transmitting  such 
fugitive  to  the  state  or  territory  making  such  demand  shall  be  paid  by  su<m  state 
or  territory. 

Sect.  9.  Any  person  interfering  with  such  agent  in  transporting  his  prisoner 
from  one  State  to  the  other  to  be  subject  to  a  fine  of  five  hundred  dollars  and  im- 
prisonment not  exceeding  one  year. 
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CHAPTER  XXI. 


WHO   HAT  M   ISDICTOBS,  AKD  tTHBtB   AK0   HOW   SBTTTtlTKO. 

I 

IvQT7isrnoN9,  pre^ntments,  or  indictmentB  are  taken  before 
eotirtSy  or  offlcers  of  several  kinds,  and  accordingly  hj  acts  of 
jMirHainent  eei^eral  things  are  prescribed  touching  them. 

I.  Touching  inquests  before  coroners :  By  the  statute  of  4  & 
1.  De  officio  cofonfttorufy  the  coroner  is  to  issue  his  precept  to 
foar,  five  or  six  viHs  to  appear  before  him  at  a  certain  day  to 
inake  inquiry,  this  precept  is  directed  to  the  constables  of  the 
▼iHsy  who  accordingly- give-  summons  to  k  competent  number 
of  inquirers,  twelve  at  least,{i)  and  by  them  the  inquisition  is 
made,  when  they  hove  been  sworn  and  have  heard  their  evir 
dence  upotk  oath  taken  before  the  coroner. 

II.  Touching  inquests  of  felonies  in  leets  and  Turn».  By 
the  statute  of  WTestminsier  2,  cap.  13.  indictments  in  thesheri^ 

TVirns  are'  to  be  by  twelve  at  toast,  and  they  are  to  set  their 
seals  to  the  iri^qoisitions,  otherwise  they  are  void.(ifc) 

And  by  the  statute  of  1  E,  3.  cap.  17.  which  extends  as  well 
to  leets  as  TurnSt  tbey  are  to  be  by  indenture,  one  p^rt  to  re-^ 
main  with  the  indictors,  the  other  with  the  sheriff  or  steward. 

And  by  the  statute  of  1  R.  3.  cap.  4.  no  person  shall  be  re* 
tamed  upon  a  pannel  in  the  sheriff's  7\ernir,  unless  he  hath  209^ 
per  ann.  of  freehold,  or  M9.  ML  of  copy  hold,  and  all  indictments 
in  ifae  7\irn  taken  othertrise  shall  be  void. 

But  now  by  the  statute  of  1  E.  4.  cap.  9.  the  sheriff  cannot 

EToeeed  uponany -indictments,  for  felony,  or  otherwise  taken  in 
is  TVim,  but  must  send  them  to  the  sessions  of  the  peace,  ^nd 
the  justtees  there  are  to  make  process  and  proceed  thereupon. 

But  then  there  must  be  care  takeUi  1«  That  the  indiotments 
be  of  snch  matters  only,  as  are  within  the  jurisdic- 
tion of  the  sheriff's  Turn^  otherwise  the  justices  ma;V  [153^3 
not  proceed  upon  them,  4  E.  4.  31  a.  8  E.  4.  5.  A.(*} 
.  and  2.  That  they  l>e  by  indenture,  and  under  the-' seals  of  ifhe 
presenters,  according  to  the  former  statutes. 

III.  Indictments  taken  in  the  county  of  Lancaster  before 
the  sheriff  or  justices  against  any  person  inbltbiting*oulr>of  the 
same  county,  or  taken  in  any  other  county  against  inhabitants 
of  tlie  county  of  Lancaster^  ought  to  be  by  twelve  men,  and 


(t)  .C«6af  9  CM0  t«jMV,  p.  lel.  ill  mMu* 
VOL.  II*«— 13 


(lr)3C8w/Mltl.|».387. 
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each  indictor  to  have  lands  or  tenements  of  the  yearly  valne 
of  51.  by  the  statute  of  33  H.  6.  cap.  2.(t) 

IV.  Touching  mnrders,  &c.  committed  in  the  king's  palace, 
the  statute  of  33  H,  8.  cap,  19.  hath  appointed,  that  twenty-four 
of  the  king's  yeonoen  officers  of  the  cheque-roll  of  the  king's 
house  shall  be  returned  to  make  inqQiry,  and  the  trial  to  be  by 
n  jury  of  the  gentlemen  officers. 

V.  Concerning  inquiries  to  be  made  before  justices  ilioerant, 
the  course  was  this:  There  first  went  out  the  writ  of  the  com* 
mon  summons  of  the  ejfrCf  directed  to  the  sheriff  to  summon  d& 
qvdlibet  villd  quait$or  homin€$  ^  prsepo&iinm^  ^  de  quolibet 
burgQ  duodecim  legates  burgenses,  to  be  at  the  day  and  plac0 
for  the  eyreynnd  upon  that  day  the  sheriff  and  lords  of  liberties 
were  to  return  the  names  of  the  bailiffs  of  their  huodreds  and 
liberties,  and  those  bailiffs  were  sworn  to  elect  two  men  in  their 
several  hundreds,  atA  present  their  names  to  the  courts  and 
these  two  hundreders  for  each  hundred  were  to  choose  of  them- 
selves, and  the  rest  of  their  several  hundreders  respectively, 
ordinarily  sixteen,  qr  sometimes  only  twelve,  who  were  seve- 
rally sworn  upon  inquiries  and  presentfnents  of  things  done 
within  their  hundred,  as  so  many  grand  inqnests  for  every 
several  hundred,  and  the  twelve  returned  for  each  borougb 
were  the  grand  inquest  for  the  borongh ;  this  caused  a  vast 
and  chargeable  atteudance  upon  the  courts  in  «yre,  and  hatii 
been  long  disused,  and  therefore  I  shall  not  say  more  of  it. 

VI.  Colicerning  the  choosing  and  returning  of  the  grand 
jury  before  justices  assigned  to  keep  the  peace,  oyer  and  ier^ 
tnineti  and  gaoMeiivery,  I  shall  be  somewhat  more  large ; 
because,  before  these  justices,  ordinarily,  criminal  and  capital 
causes  are  beard  and  determined. 

Upon  the  summons  of  any  session  of  the  peace, 
[154^3  there  goes  out  a  precept  either  in  the  name  of  thekiog, 
or  of  two  or  more  justices  of  peace,  directed  to  the 
sh^rid',  that  non  omittas  propter  aliquam  libertatem  in  balliv& 
tuli,  quin  earn  ingrediaris,  &  venire  iae'  tali  die  ac  loco  viginti 
quatuor  liberos  £  legales  bomine8[l]  dequolibet  hundredo  ia 

(t)  PaH  I.  p.  286. 

[1]  Hawkini  allegM  the  ri|^ht  of  challenge  to  a  grand  juror  by  any  one  vnder 
proBCcuiion  for  a  crime*  before  he  is  indicted.  Bgalk  %  ekap,  35,  $icL  16.  This  ie 
denied  ito  be  law  in  Joy  on  **  Challenge  to  Jurors**  p.  12S.  In  Sheridan's  ease 
31  How.  Sti,  TrimU  543  the  eonrt  of  King's  fienoh  of  Ireland  after  feU  diKsoMoa 
decided  that  a  challenge  could  not  be  made  to  a  grand  jnror;  hot  objections  to 
them  must  be  pleade^.  No  autbolities  were  cited  beside  Hawktns*  opinion,  and 
the  cases  he -quotes;,  except  an  opinion  of  Lord  Holt,  holding  ae  was  decided  in 
this  case.  - 

Thie  right  of  challenge  has  been  reeognized  in  Ameritta  iibms.  JlBrr'e  IrieZ; 
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balMvl  tuft,  tiiiii  infra  libertates,  qu&m  extra^ad  faciendam  & 
e»que(idum  ea  9O0B  ex  parte  domini  regis  tunc  &  ibidem  eie 
ftijungantur,  and  a  seire  fac'  to  all  coroners,  constables,  and 
bailiffs^  &c.  to  be  there  at  that  day.    Lamb.  Lib,  II.  cap.  2. 

And  acording  to  othera.  Venire  fac'  figinti  qnataor  liberos 
&  legates  homines  de  quollbet  bundredo  in  ballivft  tul,  quoruoa 
quilibet  habeat  40^.  per  ann.  liberi  tenementi  ad  minus,  venire 
fac^  etiam  yiginii  quatuor  xijn  nniiites  qn^m  alios  probos  & 
legales  homines  de  corpore  com'  tai,  quorum  quilibet  habeat 
40^.  de  terris  &  tenementis  liberi  tenementi,  ad  inqnirend'  super 
iis,qQ8B  ex  parte  domini  regis  ad'  tunc  &  ibidem  eis  injunfferen- 
Uir,  prsemunientes,  omnea  justiciarios  ad  pacem,  constabuTarios, 
tec     CrompLf.  812.  a. 

And  in  cases  of  commissions  of  oyer  and  terminer^  and  gaol* 
delivery.  Quod  non  omittas  propter  ali^uam  libertatem,  quin 
earn  ingrediaris,  &  venire  fac'  xkm  vigmti  quatuor  probos  & 
legales  homines  de  quolibet  hundredo,  com'  prsedict',  ad  inqui- 
rendum, pFoesentandum,  faciendum  &  exequendum  ea  omnia, 
qusB  ex  parte  domini  regis  tunc  8f  ibidem  eis  injungerentur, 
tffxixa  alios  viginti  quatuor  probos  &  legales  homines  de  com' 
prasdict'  ad  faciend'  mratam  inter  domtnum  regum  &  ^risones 
prsedictos,  &c.     Co.  knir.  /  55.  a. 

Upon  this  precept  the  sheriff  is  to  return  twenty-four  or  more, 
out  of  the  whole  county,  namely,  a  considerable  number  out  of 
every  hundred,  out  of  which  the  grand  inquest  at  the  sessions 
of  the  peace,  offer  and  terminer^  or  gaol-delivery,  are  tak^n 
Mid  sworn  ad  inquirendum  pro  domino  rege  4*  corpore  eomi- 
taiiiSf  (not  as  antientiy  in  eyrcj  a  kind  of  grand  inquest  out  of 
every  hundred);  but  in  some  counties,  which  consist  of  gildable 
and  such  franchise,  where  antientiy  several  justices  of  gaoMe- 
livery  sat,  as  in  SujffoIkf{^  there  are  two  grand  juries,  one  for 
the  gildable,  another  for  the  franchise,  because  there  are*  two 
several  commissions  of  gaol-delivery. 

Now  touchit&g  the  grand  jury  thus  returned  before  [15$*] 
justices  assigned,  there  are  some  things  considerable. 

They  must  be  proU  it  hgaks  hominea^  and  there9»r6  if  any 
of  the  indictors  be  outlawd,  tho  in  a  personal  action^  it  13  a  suf- 

'  t 

(•)  Ft<Ief»jmi,i>.9& 


Ctmdk.  T.  teicA  9  JHoM*  107;  ¥m^  ▼.  JmmH  3  WmmI.  3)4;  Oomf^  t.  Olarik  $ 
UrMPM  (Pamo.)  393;  JBom  v.  tA«  StMU  1  Biael/.  300;  jMie4  ▼,  tiu  8Uit9  U  BUekf. 
476.  lo  this  laii  c«m  the  ComaMnwMlth  was  allowed  to  chtillen^,  mni  the 
priacMicr  wai  called  into  ooart  that  be  niffbt  have  hie  c^iallebgee  l^efore  the  grand 
jory  waa  eworo.  See  too  7  Htm.  8l  J\rial§  949,  where*  a  caae  is  reported  in 
which  the  crown  officer  is  said  to  have  challenged,  grand  jurors. 
.  ilk  Hew  York  9  JK.  &  794  sestf .  97«  93  ptofMee.  ohalkiige  to  grand  joron. 
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ficient  plea  to  avoid  the  indictment;  11  FI.  4.  41  b.  M.  4  Car^ 
JB.  B.  Croke^  p.  1 34.  Sir  William  WithipoU*8  case,  and  tl|e 
statute  of  11  £r.  4.  cap.  9.  hereafter  mentioned  fortifies  this,  de 
quo  ir\fra. 

And  therefore  if  any  of  them  be  attainted  in  a  conspiraqr^  or 
iteies  tanium^  or  of  perjury,  or  outiawd  in  any  personal 
action,  or  attaint  of  felony,  or  in  a  prmmunirey  they  are  not  to 
be  indictors,  because  in  law  they  are  not  probi  4*  kgcil^* 
Lamb.  Juatic.  391. 

Touching  their  annuus  census^  I  do  not  find  any  thing  de* 
termin^d,  but  freeholders  they  ought  to  be.  The  statute  of 
2  H.  5.  cap.  3.  that  requires  jurors  that  pass  upon  the  trial  of 
a  man's  life,  to  have  40^.  per  ann.  freehold,  hath  been  the 
Pleasure  by  which  the  freehold  of  grand  jurymen  hath  been 
measured  in  precepts  of  summons  of  sessions.(t}[2] 

By  the  statute  of  11  H.  4.  cap.  ultimo,  reciting,  that  inquests 
had  been  formerly  returned  of  persons  outiawd,  fled  to  sanc- 
tuary for  treason  or  felony,  fyc.  enacts,  <<  That  no  indictments 
be  made  by  such  persons,  but  by  inquest  of  loyal  subjects  r^* 
turned  by  the  sheriffs  or  bailiffs  duly,  without  denomination  of 
any  person,  but  only  by  the  sworn  bailiffs  and  ministers  of  the 
sheriff;  and  if  any  indictment  be  otherwise  taken,  it  be  void.'^ 

Upon  this  statute  it  hath  been  resolved  in  Sir  William 
Withipole*8  case,  above  cited.  1.  That  it  extends  to  coroners 
inquests.  2.  It  is  a  good  plea  upon  this  statute,  that  one  of  the 
indictors  is  outiawd  in  a  personal  action,  as  well  a»of  felony, 
or  that  any  of  the  jurors  were  impanneld  at  the  denomination 
of  any,  contrary  to  this  statute.[3] 

By  the  statute  of  3  H.  8.  cap.  12.  it  is  enacted,  ^  That  the 

(t)  Vide  infra,  p.  272.  in  noti$. 


m  See  2  Hawkin8,  eh.  25,  Beet$.  19  ^  21. 

In  Baster  Term  31«(  May  1810,  at  a  meeting  of  aU  the  judges  thej  were  of 
opinion  tliat  it  was  not  required  positively  by  law  that  the  grand  jury  should  be 
fireebotders ;  and  it  appearing  that  it  had  not  been  the  practice  of  London  to  retnm 
only  freeholders,  it  was  held  th«l  it  was  right  to  Jet  it  go  -on  as  it  had  thitherto. 
1  RuBB.  if  Ryan,  177. 

In  Kirwan'B  case  31  How.Sl  TridU  611  the  King*s  Bench  of  Ireland  held  that 
a  grand  juror  needs  not  to  be  a  freeholder.  See  Boyington  ▼.  Tlu  State,  2  PwrU 
100 ;  SUiU  ▼.  WUliamB,  5  Pert,  130.    Now  regulated  by  6  Gto.  IV.  sAop.  50. 

[3]  BrookeU  Abr.  Indict  2;  Wm,  JontB,  98;  2  Hawkins,  ck.  25;  Bae,  A^. 
Jwri€B,  A.;  StaU  v.  Duncan,  7  YergBr,  271 ;  ComfA.  ▼.  Cherry,  2  Va.  C—ec,  20; 
Cimak.  V.  8l  Clair,  1  Graitan,  556.  See  StaU  ▼.  McEniire,  2  Car.  Lam  RBpa.  267; 
where  it  was  held  that  objections  to  grand  jurors  must  be  pleaded  in  abatement; 
and  came  too  late  afler  pleading  to  the  indictment. 

In  Comth,  V.  Smith,  9  Mobb.  107»  it  was  held  that  objections  to  the  sufficiency  of 

fraud  jurors  muxt  be  made  before  indictment  found ;  and  PtapU  y.  JeKcU,  3  Wend. 
14.    See  Uiis  quesUon  fully  discussed  in  Bo^ngtan  ?.  The  Slate,  SI  Porter^  100. 
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justices  of  gaol-delivery,  and  justices  of  peace,  whereof  one  of 

the  ouorvm,  in  open  sessions,  may  reform  the  pannels  returned 

by  tne  shtMriff,  (which  be  not  at  the  suit  of  the  parties,} 

by  putting  to,  and  taking  out  the  names  of  the  persons  [156^  J 

returned,  and  shall  command  the  sheriff  to  return  the 

same  accordingly,  upon  pain  of  20/.  and  the  king's  pardon  to 

be  no  bar  to  the  prosecutor."[4] 

This  act  extends  not  only  to  pannels  of  grand  inquests  re- 
turned, but  also  to  pannels  of  the  petty  jury,  commonly  called 
the  jury  of  life  and  death,  which  may  be  reformed  ,by  the  jus- 
tices according  to  this  act,  and  the  sheriff  is  bound  to  return  the 
pannel  so  reformed. 

The  grand  inquest  returned  the  first  day  of  the  sessions,  and 
sworn,  commonly  serves  the  whole  sessions  of  the  peace,  oyer 
and  terminer  J  ot  gaol  delivery;  yet  the  court  may  command 
another  grand  inquest  to  be  returned  and  sworn,  which  is  done 
ordinarily  upon  two  occasions.[5] 

1.  If  before  the  end  of  the  sessions,  the  grand  jury  having 
brought  in  all  their  bills,  are  discharged  by  the  court,  and  after 
that  discharge,  either  some  new  felony,  or  other  misdemeanor 
ia  committed,  and  the  party  taken  and  brought  into  gaol;  or  if. 
after  the  discharge  of  the  grand  inquest,  some  offender  be  taken 
and  brought  in  during  the  sessions.  Ih  the  former  case,  there 
is  a  necessity  to  make  a  special  record  of  the  adjournment  of 
the  sessions  from  day  to  day,  because  otherwise  the  whole  ses- 
sions are  in  supposition  of  law  only  the  first  day,  and  therefore 
without  the  entry  of  such  adjournment^  the  offense  and  pro- 
ceedings will  be,  in  supposition  of  law,  after  the  sessions  ended, 
and  so  the  proceeding  will  be  erroneous :(*)  this  was  the  case 
of  Sampson{h\  who  being  arraigned  and  tried  for  a  murder 
committed  after  the  first  day  of  the  sessions,  and  before  the  ses- 
sions ended,  for  want  of  entry  of  an  adjournment  it  was  ruled 
erroneous.  And  the  same  is  to  be  observed,  if  upon  record  it 
appears,  that  the  grand  inquest  was  returned  after  the  first  day 
of  the  sessions,  unless  an  adjournment  be  entered  of  record. 

2.  The  second  ordinary  instance  of  a  new  grand  jury  re- 
turned, is  upon  the  statute  of  S  H.  7.  cap.  1.  namely,  a  grand 

{*)  Skiprm^  p.  94.  (&)  W,  Jbnet,  430. 


-  [4]  F.  B.  41  JET.  3. 96.    The  jutioet  lelbrmed  the  panel  df  jurors  hhtij  re- 
taraed  by  the  eheriC 

[5]  See  6  Ota.  IV.  chop.  50,  $eei.  49. 

Wliere  the  grand  jafy  bad  been  diichargred  and  left  the  court  but  had  not  left 
the  building  nor  aefiarated,  the  judges  directed  them  to  be  sent  for  back  into  Court 
Bhd  directed  another  biJl  of  iudietrnent  (the  witnesses  on  which  were  going  abroad) 
to  be  sent  belbra  tham«    Jl.  ? .  UMmMy^  S  C.  4r  Z'.  43. 
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inquest  impantielled  to  inqaire  of  the  coDceatoent  of  another 
^rand  inquest,  upon  which  defaults  presented,  the  former  grand 
inquest  is  to  be  amerced ;  and  this,  tho  it  mentions  mAy  an  in- 
quest thus  to  be  taken  by  justices  of  peace,  yet  it  extends  to  the 

king's  benchi  and  bath  been  practised  there  accord- 
[157^]  ingly  in  my  knowledge,  and  possibly  at  the  sessions 

of  of/er  and  terminer  and  gaol-delivery,  tho  that  can 
rarely  come  in  question,  because  the  sessions  o/  the  peace  ordi- 
narily accompanies  those  commissions. 

And  this  is  the  proper  and  legal  way  of  punishing  the  grand 
inquest,  if  they  refuse  to  present  such  things  as  are  within  their 
charge,  and  for  which  they  have  probable  evidence  to  make  a 
presentment;  but  of  this  more  in  the  next  chapter.[6] 


[6]  Ai  to  the  mbordinatioo  of  tho  gnnd  jury  to  the  control  of  the  court,  it  has 
been  said  in  Connecticut  that  the  grand  jury  are  now  a  more  independent  body 
in  their  action  than  £>rmerly  considered  iSUtU  v.  Fattit^  16  Connec,  468;  sea 
8earUe»  eaie,  Rem.  pL  13.  •.  98;  3  Hut.  83. 

In  the  StaU  y.  B9yd^fl  AtlZ't  &  Cur,  Rmb.  388,  it  ia  said  thai  the  court  witt  ia 
no  instance  inquire  into  the  character  of  the  testimony  which  lias  influenced  tho 
grand  jury  in  noding  an  indictment 

In  A,  ▼.  BuiMili,  I  C,  Sf  M.  347,  it  was  held  that  where  the  grand  jury  haYu 
found  a  bill,  the  judges  before  whom  the  case,  comes  to  be  tried  ought  not  to 
inquire  whether  the  witnesses  were  properly  sworn  previously  to  their  going  bO" 
fbre  the  grand  jury. 

But  in  JeUon  ▼.  T%b  fitefe,  Jlfe^s*  Rep§,  193,  such  inquiry  was  made.  And 
in  U,  &  ▼.  Coolidge^  3  OaUtson,  367,  the  bill  of  indictment  was  quashed,  it  being 
shown  to  the  court  by  affidavits  that  one  of  the  witnesses  who  had  been  beforo 
the  grand  jury  had  not  been  sworn;  sed  vidt.  See  Comtk*  ▼.  Crsns,  3  Penno. 
Law  Journ,  450. 

The  names  of  the  witnesses  who  are  to  support  the  bill  of  indictment  should  be 
endorsed  on  the  back  of  the  bill  The  witpessee  should  afterwards  be  sworn  ia 
court  by  the  crier  at  the  assizes  or  the  clerk  of  the  peace  at  sessions,  ready  to  go 
before  the  grand  jury  when  required.  3  Burn,  901.  There  is  no  objection  to  the 
examination  of  witnesses  at  the  trial,  who  were  not  sent  before  the  grand  jury; 
but  in  cases  of  felony,  where  the  prosecutor  does  not  think  proper  to  examine  any 
witness  whose  name  appears  on  the  back  of  the  bill,  the  court  will  usually  at  the 
desire  of  the  prisoner  require  such  witness  to  be  placed  in  the  box  as  the  witness 
of  the  crown,  in  order  that  the  prisoner  may  ha?e  the  benefit  of  questioning  him 
in  cross-examination.  This  is  not  the  practice  in  misdemeanors,  nor  is  it  a  right 
in  felonies.    H.  v.  Vineent,  9  C.  if  P.  9i ;  9/w  R.  y,  B^ezUy^  4  C.  if  P,  330. 

In  Massachusetts  the  grand  jury  usually  return  the  names  of  all  the  witnesses 
examined  by  them,  without  specifying  the  bills;  but  in  a  leading  case,  where  the 
prisoner*s  counsel  requested  that  a  list  of  the  witnesses  before  the  grand  jury 
should  be  gifen,  the  court  granted  the  application  without  doubt,  it  being  re» 
marked  by  Wilde,  J.  that  such  a  request  had  nerer  been  refused.  Cim.  r*  Km^p^ 
9  Pick.  498. 

In  Pennsylvania  the  act  of  1705  provides  that  no  person  or  persons  shall  bo 
obliged  to  answer  to  any  indictment  or  presentment,  unless  the  prosecutor^s  name 
be  endorsed  thereupon,  1  £biiM*s  JLoios,  56;  and  though  it  has  been  held  by  the 
Supreme  Court  that  the  act  does  not  go  so  iar  as  to  require,  that  a  prosecutor 
should  be  endorsed  in  cases  where  no  prosecutor  existf,  R,  v.  LukeM,  1  DaU,  5; 
yet  undoubtedly  the  spirit  of  the  common  law  requires  that  the  bill  itself  should 
affi)rd  the  defendant  the  means  of  knowing  who  are  the  witnesses  on  whose  evi« 
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deaee  the  tcomatioB^agmiiut  htm  U  ItmA,  Ank,  C.  P.  6y  /mrft.  13;  BatiwifH 
Crim,  Treat,  272. 

In  Miaeianppi  bnment  it  it  not  Moewary  that  the  gnnd  jury  should  retvra  • 
with  the  indictmeot  the  namee  of  the  witncaeet  examined  or  the  efideooe.  King 
w,  auUy  5  H§mmrd^  730. 

It  11  not  the  practice  in  the  coorta  of  the  United  States,  it  is  said,  that  the  name 
of  the  prosecntor  should  be  written  at  the  foot  of  the  indictment  IT.  8,  ▼.  Munr 
dU,  6  Gstt.  245. 

In  Virginia  the  role  is  the  contrary.  Hdmghi  w.  Com,  2  Va,  C^sss.  3 ;  Cam* 
T.  p9^,  ib,  29.  It  is  not  there  essential,  however,  in  an  indictment  for  a  trespass 
or  misdemeancrv  to  insert  the  name  of  a  prosecntor,  if  It  appears  that  the  indict- 
nent  was  firand  on  the  etidence^of  a  witness  sent  to  the  gfrand  j«ry,  eitlier  at  their 
reqoest  or  by  direction  of  the  court;  and  that  whether  uiere  was  a  prcTious  pre* 
•entment  or  not     Wortkingion  v.  Cssi.  5  Sand,  6^. 

In  Kentucky  it  is  held  that  the  omission  of  the  ntme  of  the  prosecutor,  his 
addition  and  residence,  in  eases  of  trespass  is  fiitaL  Csm.  t.  (Tors,  3  Dsim,  474; 
BmrtUU  V.  Hkmfkray^  Hardin.  513. 

By  the  ancient  practice  witnesses  to  be  sent  to  the  grand  jury  were  prcTiously 
•worn  in  open  eourt  If  a  witness  who  Is  sent  to  the  rrand  jury  be  thor  8worn« 
though  not  in  the  immediate  presence  of  the  judge  or  in  his  temporary  absenoe 
from  the  benc^  tt  is  good.    Jetion  t.  filMe,  Meigt,  192. 

In  Connecticut,  witnesses  before  a  grand  jury  according  to  settled  and  uniform 
practice  are  sworn  by  a  magistrate  in  the  grand  jury  room  and  not  in  court;  and 
this  is  pronounced  a  lawful  mode  of  administering  the  oath*  State  t.  l^sstl, 
16  Csnii.  457. 

In  the  U.  S.  Cireuit  Court  for  the  Eastern  District  of  Pennsylrania,  the  practice 
was,  it  is  said^  to  summon  a  justice  of  the  peace  as  One  of  the  grand  jury  and  to 
permit  him  to  swear  the  witness  in  the  jury  rooni,  7  8mUh*$  £itos,  ^6 ;  but  at 
present,  the  witnesses  are  sworn  by  the  clerk.  In  many  of  the  States,  however, 
express  power  is  given  to  the  foreman  to  swear  witnesses  whose  names  are  given 
to  him  for  the  prosecution.  Such  an  authority  is  given  in  Massachusetts  by  the 
statute  of  1807,  e,  140;  in  New  York  by  the  revised  sUtutes,  psrf  2.  ttt.  4.  e,  Z 
art,  1.  s«ef.  29;  and  in  Pennsylvania  by  the  act  of  April  5, 1826.  It  will  be  ob- 
served that  in  the  latter  State,  the  authority  is  expressly  limited  to  such  witnesses 
•  whose  names  are  marked  by  the  attorney  general  on  the  bill  of  indictment,*  and 
consequently  all  others  must  be  sworn  in  open  court**  Wharton^*  Amarkan 
Criminal  Law,  p.  123. 

P^paratory  to  the  trial  of  the  regicides,  A.  D.  1660,  it  was  resolved  by  the 
court,  2  St.  Triahj  302;  JTelyn*^.  8,  that  the  king's  counsel  had  a  right  to  man* 
age  the  evidence  to  the  grand  jury.  See  8  How.  SL  7Vie2s,  773,  where  it  is  aaid 
in  a  note,  that  at  the  Old  Bailey,  January,  1796,  the  grand  jury  refused  to  allow 
the  crown  oflloer  to  be  present  during  their  deliberations.  In  the  case  of  iCol. 
Nicholas  Bayard,  who  was  tried  at  New  York,  February,  1702,  under  a  special 
commission  of  oyer  and  terminer,  the  Solicitor  General  insisted  on  presenting 
the  evidence  to  and  continuing  with  the  grand  jury  during  their  deliberations 
against  their  wish.  But  the  ease  seems,  as  reputed,  to  have  been  condoeted 
with  such  indecent  desire  to  convict  on  the  part  of  the  eourt  as  to  prevent  its< 
being  authority.    5  State  THsZs,  419. 

Sir  John  Hawlee^  in  his  remarks  upon  CoIIedge's  trial,  4  St,  TVials,  173,  says, 
**  I  know  not  how  long  the  practioe  of  admitting  counsel  to  a  grand  jury  hath 
been.  I  am  sure  it  is  a  very  unjustiftaUe  and  insufferable  one.'  If  the  grand 
Jury  have  a  doubt  in  point  of  law  they  ought  to  have  recourse  to  the  court  and 
that  publicly,  and  not  privately:  and  not  rely  on  the  private  opinion  of  counsel, 
especially  of  the  king's  counsel,  who  at  least  behave  themselves  al  if  they  were 
parties.**  It  is  not  unusual,  says  Mr.  Chitty,  except  in  the  King's  Bench  where 
the  eierk  of  the  grand  juries  attends  them,  to  permit  the  prosecutor  to  be  present 
during  the  sitting  ot  the  grand  jury,  to  conduct  tlm  evidence  en  the  part  of  the 
crown.  1  Crim,  Lsid,  316. 

It  has  been  held  in  New  York  that  the  District  Attorney  has  no  right  to  be 
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mtoDt  with  Um  grand  jury  imlaM  «o  reqnsatodL  5  CSmmis  563;  flae  Dmm^ 
Prteedentt,  31. 

In  Gonneetient  no  onontel  on  the  ptrC  of  the  State  or  of  the  priioaer  are  ad- 
mitted to  the  grand  jury;  hot  the  prisoner  bimaelf  is  allowed  to  I»b  preeent  and  to 
crosa-ezamine  ^he  witnesaea.  Lung*9  case,  1  Comiee.  428;  and  aee  Tie  £Stale  ▼• 
Foeatlt,  16  Connt.  469. 

In  the  Court  of  Quarter  Seaaiona  of  Philadelphia,  May  Term,  1847,  it  wan 
aaid  in  the  charge  to  the  grand  jory,  Kelley,  J.  preaiding,  that  the  Attorney  Gene- 
ral or  hie  aaaiatant  had  a  right  to  be  preaent  with  the  grand  jory  during  the  ez>- 
amination  of  the  wttneaaea  for  the  Commonwealth. 

The  nanal  practice  is  for  the  foreman  to  sign  the  return,  and  the  words  **  true 
bill**  with  hia  name  attaohad  has  been  freqaemly  considered  a  good  finding. 
StQti  ▼.  Deetison,  13  Vermont^  300;  StaU  ▼.  ftttns,  Jfd^a  Aefw.  109. 

A  bill  of  indictment  endorsed  a  **tme  bill,**  where  to  the  signature  of  tho 
foreman,  the  letters  **  F.  6.  J.'*  were  added  waa  held  aofficient  to  indicate  that 
he  acted  aa  foreman,  where  it  appeared  from  the  record  that  he  waa  foreman  of 
the  grand  iury  when  the  bill  waa  foand.  It  waa  also  aaid,  that  if  no  lettera  bad 
been  added  aller  hia  name,  hia  anbacription  to  the  endoraemeot  eoold  only  be  re- 
forred  to  bis  official  act  aa  foreman  and  would  therefore  be  aufficient*  S^oU  t. 
Chandler,  3  Hatokg  439. 

It  seems,  however,  that  signing  the  name  of  the  foreman  to  the  endorsement 
**a  true  biU**  on  a  bill  of  indictment,  though  a  aahitary  practice,  is  not  eesential 
to  its  validity.  Bat  whether  this  be  so  or  not,  a  variance  between  the  name  of 
the  foreman  aa  appearing  upon  the  record  of  hia  appointment  and  hia  aignatnre 
upon  the  bill  is  immaterial,  for  hia  identity  must  necessarily  be  known  to  the 
court,  and  the  receiving  and  recording  the  lull  with  bis  endonement  estabUahen 
it    SM€  v.  CaOeon,  I  Dee.  Sf  Bat.  374. 

An  endoraement  by  the  foreman  of  the  grand  jtiiy  of  the  initial  letter  of  hia 
firat  name,  where  the  record  of  the  appointment  atatea  hia  name  at  foil  length,  is 
sot  a  material  variance.    SUU§  v.  CMm^  3  Daa,  117. 

Where  it  appeared  by  the  record  that  A.  B.  waa  sworn  aa  foreman,  anch  wan 
held  sufficient  evidence  of  his  appmntment  Woodndu  v.  Tk§  Slate,  3  How,  Jfiaa. 
R$p9.  655. 

Where  the  finding  is  in  writing  and  publicly  announced  by  the  clerk  in  the 
presence  of  the  grand  jory,  it  would  seem  io  be  sufficient  without  the  signatnra 
of  the  foreman:  Siaf  v.  CreighUm,  I  N,  Sf  Me,  356;  Cam.  v.  Tfoiltra,  6  Dene, 
390;  but  the  omission  of  the  words  **trae  bill*'  cannot  be  supplied.  Weh^ 
9Ur*9  case,  5  (Trtsni.  Rtf,  433;  iState  v.  S^re^  10  N,  Hamp,  558;  see  Whmr. 
ton*a  ilmartcen  Criminal  Lata,  s.  138, 

The  grand  jury  have  no  authority  by  law  to  ignore  a  bill  for  murder  on  the 
ground  of  insanity,  though  it  appear  clearly  from  the  teatimony  of  the  witneaaes 
aa  examined  by  them  on  the  part  of  the  proaecution  that  the  accoaed  waa  in  fiust 
insane;  but  if  they  believe  that  the  acta  done,  if  they  had  been  done  by  a  person 
of  sound  mind,  would  have  amounted  to  murder,  it  ia  their  dnty  to  find  the  biD; 
otherwiae  the  court  cannot  order  the  detention  of  the  party  during  the  pleeaure 
of  the  crown,  aa  it  can  either  on  arraignment  or  trial  under  the  Stat  39  A  40 
Geo,  III.  eh.  94.    R,  v.  Hodm,  6C.Sf  P.  195. 

Where  n  witneas  went  before  the  grand  jury  without  being  awom,  but  thin 
waa  not  diaoovercd  till  after  the  priaoner*a  conviction,  the  judgee  on  conanlta* 
tion  declined  deciding  the  validity  of  the  objection  but  reccMnmeoded  a  pardon. 
R.  V.  Diekinoon,  I  R.  ^  R,  Cretan  eaoeo,  401. 

It  was  held  in  Dr.  Dodd*$  case,  1  Leaeh,  C.  L.  184,  that  it  did  not  lie  m  the 
mouth  of  the  prisoner  to  object  to  the  proceedings  of  the  grand  jury  aa  informal 
and  the  evidence  aa  improperly  given  them. 

Two  indictmenta  for  the  aame  offence,  one  for  felony  under  a  statute  imd  the 
other  for  the  misdemeanor  at  common  law,  ought  not  to  be  preferred  or  found  at 
the  aame  time.    R.  v.  Doram,  1  LseeA,  538;  R.  v.  Smith,  3  C.  ^  P.  413. 

It  waa  held  in  R.  v.  Humphreyo,  1  Car.  ^  Jf.  601,  that  if  the  grand  jury  at 
the  aaaiiea  or  aeaalooa  have  ignored  a  bill,  they  cannot  after  fiiui  another  bill 
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sfMDit  the  MOM  peraon  ht  the  nine  ofience  et  the  fame  umes  or  leeiioiMU 
This  is  contradicted  in  R.  v,  Newton^  2  M,  if  Rob.  503. 

In  Massaohasetts  and  Maine  the  practice  is,  after  a  complaint  is  made  to  the 
grand  jery  for  them  to  hear  the  evidence  in  support  of  it,  before  a  bill  of  indict* 
ment  is  formally  presented  to  them  bj  the  Attorney  General;  and  if  upon  such 
inqoifT  tiiey  agree  that  a  bill  should  properly  be  found,  it  is  prepared  and  sent  to 
them  ror  their  formal  finding.     Wtbtter^M  case,  5  Oretrd,  433,  per  JUUon^  C,  J, 

The  Court  refused  in  WAlfe's  case,  9  Pick.  495,  to  instruct  the  grand  jury  at 
the  reqneet  of  a  prisoner  whose  case  was  coming  before  them,  what  CTidence  as 
to  confessions  of  the  accused,  it  would  be  proper  for  them  to  receive  and  find 
their  verdict  upon.    Contra  Burr's  JVial, 

In  Haldwiiii*9  case,  2  Tyier%  ( Verm)  473.  The  grand  jury  having  received  a 
complaint  against  one  of  their  own  number,  came  into  court  and  asked  that  he 
night  be  ordered  to  withdraw  from  their  deliberations.  The  court  said  they 
had  no  power  to  do  so,  but  advised  them  to  go  on  with  their  inquiry  in  his  pre- 
•enee,  if  they  tliought  proper.  Tbey  did  so,  indicted  him,  and  iie  was  after 
convicted. 

In  1 680  the  grand  jury  being  about  to  present  the  Duke  of  York  as  a  pwpitt 
were  discharged  by  the  court  (C.  J.  Soroggs)  to  prevent  their  so  doing.  The 
House  of  Commons  resolved  that  the  discharge  of  a  grand  jury  before  they  had 
finished  their  present  menu  was  a  hiffh  misdemeanor:  and  they  made  it  one  of 
the  charges  against  Scroggs  on  which  to  impeach  him.    7  St.  ZHoZs,  479. 


CHAPTER  XXII. 

COVCSRIIING    THE    DEMBAVOR    OF    THE    ORAND    IKQUSST,  IIT 
RELATION  TO   THEIR   PRESENTMENTS. 

The  coroners  inquest  may,  and  must  hear  evidence  of  all  hands, 
if  it  be  offered  to  theniy  and  that  upon  oath,  because  it  is  not 
80  much  an  accusation  or  an  indictnnent,  as  an  inquisition  or 
inquest  of  office,  quomodo  J.  S.  ad  moriefn  auam  deveniif  tho 
it  be  also  true,  that  the  offender  may  be  arraigned  upon  that 
presentment 

But  the  grand  inquest  before  justices  of  peace,  gaol-delivery, 
or  oyer  and  terminer^  ought  only  to  hear  the  evidence  for  the 
king;  and  in  case  there  he  probable  evidencey(a)  they  ought  to 
find  the  bill,  because  it  is  but  an  accusation,  and  the  party  is 
to  be  put  upon  bis  trial  afterwards.[l] 

(a)  This  sa«e  doctrine  is  hid  down  by  C.  J.  Pembertim^  in  the  case  of  the  earl 
of  Shafttbury,  Stato  TV.  Vol.  III.  p,  415.  Vido  tamen  Sir  John  HawUo  remarks 
cm  that  case,  StaU  Tr»  Vol.  IV.  p,  183.  wherein  he  unanswerably  shows,  that  a 
grand  jury  oofht  to  have  the  same  persoasion  of  the  truth  of  the  indictment,  as  a 
petit  jury,  or  a  coroner's  inquest:  Mo  oufra^p,  61. 


[1  ]  **  They  are  only  to  inquire  upon  their  oaths,  whether  there  be  sufficient  cause 
to  csJl  upon  the  party  to  answer  the  ebarge.  They  ought  however  to  be  thoroughly 
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But  if  a  bill  of  indictment  for  mafde^,  or  other  capital  of- 
fense be  presented  against  A.  if  npon  the  hearing  the  king's 
evidence,  or  upon  their  own  knowledge  of  the  incredibility  of 


perraaded  of  the  troth  of  ta  mdictment  00  ikr  ai  their  eridenoe  goes ;  and  not  to 
rest  latisfied  with  merely  remote  probabilitiea.*'    4  Blaeki,  Comm$,  303.  * 

In  Lord  8kafte^my*»  case,  the  grand  joiy  were  instracted  **  If  there  be  prtu 
hahU  ground  it  is  as  much  as  yon  are  to  enqnire  into.**—**  Whether  there  be 
cause  or  reason  to  put  the  party  to  answer." — **  You  do  not  condemn  nor  is  there 
euch  strict  enquiry  to  be  made  by  you  as  by  othe/s  Uiat  try  the  fact** — **  If  yoa 
doubt  of  the  crimes  upon  the  evidenoe  given  yoQ,  (in  point  of  law)  you  must  ad- 
vise with  us  and  We  will  direct  you  in  matters  of  law.** — **  The  jury  are  officer* 
and  ministers  of  the  court**  And.it  was  held  that  the  grand  jury  were  not  to 
judge  of  the  eredibilUy  of  the  witnesses  sent  to  them.  3  SUite  Tnatt,  417. 

Sir  Charles  Hedges  at  the  admiralty  sessions  Oct  1696,  6  SiaU  'MaU,  1«  hi 
his  charge  to  the  grand  jury  says  "  You  are  not  obliged  in  all  cases  to  require  a 
clear  and  ftill  evidence,  but  onlv  to  examine  till  you  find  and  are  satisfied  in  yonr 
consciences  that  there  is  sufficient  and  just  cause  to  pot  the  party  accused  upon 
his  trial.**  Sir  John  Hawles  in  his  remarks  on  the  Karl  of  Shanesbpry*s  grand 
jury  in  4  State  TVurIt,  183,  controverts  the  opinion  of  the  chief  justice  in  that 
case,  that  the  grand  jury  are  not  to  judge  of  the  eredibilUy  of  the  witnesses  sent 
to  them;  because  he  says  the  grand  jury  axe  to  judge  by  their  own  knowledge  ae 
well  as  by  the  evidence  of  witnesses. 

In  Reojmb,  v.  Shaffer^  1  DaUao  136.  It  was  said  to  be  the  duty  of  the  grand  jury 
diligently  to  inquire  into  the  eredibilUy  of  the  witnesses.  In  that  case  the  grand 
jury  asked  that  witnesses  should  be  sent  to  them  oh  behalf  of  the  defendant  in 
order  that  they  might  diligently  inqqire  into  the  whole  truth  of  the  charge. 
McKeasi,  C,  J.  held  that  no  such  evidence  could  be  submitted  to  tJiem ;  they  could 
not  enquire  upon  what  foundation  the  charge  was  denied,  but  only  upon  what 
foundation  the  charge  was  made.  For  the  biUs  or  presentments  found  by  a  grand 
jury  amount  to  nothing  more  than  an  official  accusation  in  order  to  put  the  party 
accused  upon  his  trial.  It  is  the  duty  of  the  mnd  jury  to  enquire  into  the  nature 
and  probable  grounds  of  the  charge.  See  AdaioanU  {Penna,)  Rtfo.,  App,  p.  39-40. 
And  see  Lung*o  csose,  1  Connte,  4d8. 

Evidence  heSsato  the  grand  jury  must  be  under  oath  and  the  best  evidenoe  not 
hearsay  or  second  band.  3  Havak,  eh,  25,  ^  13^139.  In  Denby^o  cess,  Lmc&,  580« 
it  was  held  that  the  grand  jury  must  not  take  before  them  the  affidavits  of  the 
committing  magistrates  and  judge  upon  them,  when  they  can  get  the  witncasea. 
Bee  State  v.  Boyd^  3  Alii  (A  C.)  388.    See  Jerv.  Arek.  C.  L.  9th  edU.  63. 

It  is  said  in  12.  v.  RuueU^  i  C,  ^  H,  247,  that  it  would  be  improper  for  the 
court  to  inquire  afler  a  bill  has  been  found,  whether'  the  witnesses  before  the 
^rand  jury  had  been  properly  sworn,  because  such  error  would  not  vitiate  the  hWjL, 
u  as  much  as  the  jury  may  find  a  bill  «poii  their  oton  hnowUdge  merdy.  And 
Sir  John  Hawles  eontends  in  his  remarks  on  the  Earl  of  Shaftesbury*s  grand  jury* 
4  St.  TVtais,  183,  that  they  should  find  the  truth  according  to  their  knowledge  or 
as  it  is  presented  them  by  witnesses.  In  T\teker*e  ease^  8  Jllass.  286,  it  was  ob- 
jected to  one  of  the  grand  jurymen  that  he  had  been  an  accuser  in  a  case  of  mur- 
der which  would  come  before  the  grand  jury  for  consideration;  he  was  a  neighbor 
too  of  the  accused.  The  court  said^**  Those  who  live  in  the  vioinity  of  this  ao- 
eused  are  probably  better  knowing  than  others  to  the  general  character  of  the 
parties  and  of  the  witnesses;  and  on  this  aooount  are  perhaps  the  more  proper 
members  of  the  grand  jury.  If  however,  any  individual  jurcv  should  be  sensible 
of  such  a  bias  upon  his  mind  that  be  eould  not  give  an  impartial  opinion  in  any 
case  under  the  discussion  of  the  jury,  such  juror  would  feel  it  his  duty  as  it  would 
be  his  right  to  forbear  giving  an  opmion  or  perhaps  to  withdraw  himself  fi-om  the 
chamber  while  the  discussion  oontinoed.** 

In  the  charge  ia  the  gr^nd  jury  in  the  court  of  qoarter  aesnons  of  Fhiladelphift 
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the  witnesses  they  are  dissatisfied,  they  may  retura  the  bill 
igjutramtis. 

If  t^.  be  killed  by  B,  ao  that  it  doth  consiare  de  per* 


SepCember  lit  1845,  at  wai  held  by  Pf  rwni,  J.  that  where  any  member  of  the 
grand  jury  ia  aware  of  a  crime  havio^f  been  committed  within  the  county  he 
le  bound  to  gi?e  that  information  to  hk  fellowa!  And  althongh  under  the  Coo- 
•titution,  no  proeeea  can  laeae  to  apprehend  a  citisen  except  the  lame  it  founded 
on  oath  or  affirmation  i  yet  when  a  preeentment  ie  made  on  the.pereonal  informa* 
tion  of  a  grand  juror,  it  ia  on  hia  own  oath,  taken  before  he  enters  on  the  dutiee 
of  his  office  to  make  communication  of  what  he  knows;  and  it  is  on  this  the  court 
direct  preoese  to  issne  to  apprehend  the  accused. 

Bat  see  the  opinioo  of  King,  FrestdenI,  in  the  same  court,  as  given  ui  Wharton's 
Am.  Crim.  Law,  115.  where  the  court  refused  their  process  to  assist  in  the  invee* 
ligation  of  a  charge  made  by  an  indiridual  member  of  the  grand  jury.  It  it  said, 
*«  the  right  of  eyery  member  of  a  body  like  the  grand  jury,  to  charge  what  crime 
he  pleases,  on  whom  he  pleases  in  the  secret  condate  of  the  grand  jury  room, 
might  produce  the  worst  results;**  and  in  that  case,  although  it  was  said,  **  that 
the  charge  preferred  by  the  grand  juror,  alluded  to  in  the  communication  was 
dear  and  distinct  f  *  yet  the  court  revised  their  process  for  its  investigation  be- 
eaose  the  ofience  aOM^ed  was  one  <*  over  which  every  committing  magistrate  of 
the  city  and  coanty  efJ*hiladelphia  had  jurisdiction ;  any  one  of  that  numerous 
body  might  issue  Ms  warrant  of  arrest  against  the  accused,  his  snbpmna  for  the 
persons  and  papers  named  and  compel  their  appearance  and  production;  and  if 
sufficient  probable  cause  is  shown,  that  the  accused  have  been  guilty  of  the  crimes 
charged  against  thttn  he  may  bail^  or  commit  them  to  answer  to  this  court** 
^  The  diffisrences  to  the  accused,*'  continues  the  learned  judge,  **  between  thie 
procedure  and  that  proposed,  are,  that  before  a  primary  map^istrate  the  defendante 
have  a  responsible  accuser,  to  whom  they  may  look,  if  their  personal  and  official 
characters  have  been  wantonly  and  malidoosly  and  ialsely  assailed.  They  have 
the  (^portonty  of  hearing  the  witneeses  fiice  to  face.  They  may  be  assisted  by 
counsel  in  crose-ezaminiog  those  witnesses  and  si  fling  from  them  the  whole  truth. 
And  not  the  least,  they  by  this  means  know  what  crime  b  precisely  charged 
•gainst  tliem;  and  when,  where  and  how  it  is  said  to  have  been  perpetrated: 
rights  which  we  admit  and  ftel  the  vahie  of  and  of  which  we  would  most  rduo» 
tantly  deprive  them,  even  if  we  had  the  legal  authority  to  do  so.'*  Whether  the  eourt 
meant  to  say  in  this  case  as  was  said  in  the  Carolina  case.  State  v.  Cain,  1  Hawkg 
852,  that  the  accusing  and  judicial  function  are  incompatible,  and  that  where  the 
grand  juror  wishes  to  become  an  accuser  he  must  take  the  new  oath  of  the  wit- 
ness and  cease  to  be  a  judge,  does  not  distinctly  appear.  It  was  said  that  the 
grand  jury  have  no  power  **  to  receive  individual  accusations  from  any  source  not 
preferred  before  them  by  the  responsible  public  authorities,  and  not  resting  in  their 
own  cognizance  sufficient  to  authorize  a  presentment**  On  the  other  hand  a 
widely  aifTerent  construcUon  of  the  powers  of  grand  juries  seems  to  have  been 
adopted  m  Ward  v.  Th§  Slate,  3  JKittourt  Rep.  130;  it  was  there  held  that  to 
9ay  that  grand  jurors  **  are  not  to  be  trusted  with  the  power  to  send  for  witnesses, 
till  some  malignant  prosecutor  or  some  injured  person  shall  cause  an  indictment 
to  be  sent  up  to  them,  would  strip  them  of  their  greatest  utility  and  convert  theok 
into  a  mere  engine  to  be  acted  upon  by  circuit  attorneys  or  those  who  might 
chooee  to  nee  them.** 

In  the  ataU  v.  Cain,  1  Hawka  Repe.  359,  it  was  held  that  the  grand  jury  can- 
Bot  find  on  the  testimony  of  one  of  their  own  body  it  would  be  finding  without  an 
oath:  the  grand  jnry  may  make  presentments  on  the  knowledge  of  their  own 
members  or  one  oif  them,  and  upon  such  a  preeentment  the  attorney  general  may 
frame  a  bill  of  indictment  and  esnd  it  to  them,  but  they  can't  find  it  except  the 
grand  juror  becomes  an  accuser,  is  sworn  in  oonrt  and  gives  again  his  statsment 
on  oath  to  the  grand  jury.    And  see  StaU  v.  RobertB^  3  N,  Car,  Rapa.  543,  to 
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9ond  accisi  ir  oci;idenii9f  and  a  bill  of  murder  be  presented 
to  them,  regularly  they  ought  to  find  the  bill  for  murder^ 
and  not  for  mantslaughter,  or  se  defindendo^  because  otherwise 
offenses  may  be  smothered  without  due  trial;  and  when  the 

Earfy  comes  upon  his  trial,  the  whole  fact  will  be  examined 
efore  the  court  and  the  petty  jury,  and  in  many  cases  it  is  a 
great  disadvantage  to  the  party  accu»ed.(*)  For  if  a  man  kills 
JB.  in  his  own  defense,  or  per  infortunium^  or  possibly  in  exe* 
outing  the  process  of  law  upon  an  assault  made  upon  him,  or 
in  his  own  defense  upon  the  highway,  or  in  defense  of  his 
house  against  those  that  come  to  rob  him  (in  which  three  last 
cases  it  is  neither  fdony  nor  forfeiture,  but  upon  not  gnilty 
pleaded  he  ought  to  be  acquitted,)  yet  if  the  grand  inquest  find 
an  ignoramus  upon  the  bill,  or  find  the  special  matter,  whereby 
the  prisoner  is  dismissed  and  discharged,  he  may  nevertheless 
be  indicted  for  murder  seven  years  after. 

But  if  the  grand  jury  had  found  the  bill  for  murder  (yea  or 
for  manslaughter,)  and  the  party  pleading  not  guilty,  the  spe- 
cial matter  is  given  in  evidence,  and  the  petty  jury  find  the 
special  matter;  (or  in  the  three  last  cases  find  him  not  guilty, 
as  they  may)  this  acquittal  upon  this  finding  will  be  a  good 
plea  of  autrf/oiU  acquit,  and  he  shall  never  be  arraigned  for 
It  again. 

If  a  bill  be  against  A.  for  murder,  and  the  grand  inquest 
upon  the  evidence  before  them,  or  their  own  knowledge  be 
satisfied  that  it  was  but  per  infortunium^  or  ae  defendendo^ 
and  accordingly  return  the  bill  specially,  the  court  may  remand 
them  to  consider  better  of  it,  or  may  hear  the  evidence  at  the 
bar,  and  accordingly  direet  the  grand  inquest;  but  I  have 
known  a  judge  blamed  for  setting  a  fine  upon  the  grand  in* 
quest  for  such  a  return,  because  in  truth  it  comes  not  up  to 
felony. 

But  if  a  bill  goes  out  against  B.  for  murder,  and  it  doth  co/i* 
Btare  de  peraond  occidentis,  may  the  grand  inquest  find  the  bill 

(*)  NotwithstandiDj^  this,  according  to  lord  Cohi,  9  Co,  119.  a.  indictmentfl, 
which  concern  the  life  of  a  man,  ought  to  be  framed  aa  near  the  trath  aa  may  be. 


same  point  By  the  North  Carolina  act  of  1797.  cA.  9.  tecf.  3,  a  person  cannot, 
be  arrested  upon  presentment  of  a  grand  jury,  bat  not  until  after  indictment 
found.    See  V,  8,  ▼.  Mundel^  6  CaW$  Rejf.  347. 

In  King  ▼.  The  StaU,  5  Houford  (JHtti.)  Rep9.  730,  Turner,  J.  says,  ••  we  see 
no  reason  why  the  person  appointed  by  the  court  as  the  ^ueman  of  the  grand 
jury,  may  not  be  a  prosecutor  aa  weH  as  any  other  one  of  the  grand  jurr.  Unfees 
expressly  disqualified  by  law  he  is  as  competent  to  prosecute  as  any  other  person. 
Any  one  member  of  a  mnd  jury  may  be  a  prosecutor  or  an  informer.  It  is  their 
peculiar  province  to  inform  against  aiid  to  present  all  ofibnden  against  the  crimi- 
nal laws  of  Uw  SUte.*' 
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for  oaanslaughter,  and  ignoramtis  for  the  murder?  and  is  the 
court  bound  to  receive  such  a  returo.[2] 

In  this  case,  of  all  hands  it  is  agreed,(A)  that  the 
grand  jury  is  to  blame,  because  they  take  upon  them  [  159  ]] 
to  anticipate  the  evidence  that  is  to  be  given  to  the 
petit  jury,  and  so  determine  matter  of  law,  which  belongs  to 
the  court  to  determine,  and  by  this  means  many  murders  may 
escape  under  the  disguise  of  manslaughter,  and  so  escape  with 
their  clergy. 

Some  therefore  have  made  it  a  practice  to  set  a  fine  upon  the 
grand  jury  in  this  case,  and  it  hath  proceeded  so  far,  as  to  fine 
petit  juries  also  in  such  like  cases ;  whereof  hereafter. 

That  which  I  think  herein,  and  in  other  conceahnents  of 
grand  inquests,  is  as  follows,  viz. 

1.  That  the  court  may  receive  such  a  return  from  the  grand 
inquest,  and  it  is  a  matter  of  discretion,  especially,  if  upon  in- 
quiry from  the  indictors  or  witnesses,  or  upon  view  of  their  ex- 
aminations it  doth  plainly  appear,  that  the  crime  amounts  to 
DO  more. 

2.  That  barely  upon  such  a  return  no  fine  can  be  set  upon 
the  grand  inquest,  unless  the  evidence  to  the  grand  inquest  be 
given  at  the  bar  in  the  presence  of  the  court;  fojr  othei'wise 
the  court  cannot  understand,  whether  the  grand  inquest  doth 
well  or  ill  in  such  case. 

3.  That  if  the  evidence  to  the  grand  inquest  be  given  at  the 
bar  upon  an  indictment  in  the  king's  bench,  and  the  grand 
inquest  will  not  find  a  bill  according  to  the  direction  of  that 
court;  as  for  instance,  will  find  a  man  guilty  only  se  d^en^ 
dendOf  or  of  manslaughter,  when  it  is  murder,  that  court  may 
set  a  fine  upon  the  grand  inquest,  and  so  it  hath  been  prac- 

(6)  This  is  far  from  being  agreed  of  all  hands,  for  raeh  ao  anticipation  of  the 
evidence  by  the  grand  jary  is  what  they  cannot  avoid,  they  being  bound  by  their 
oath  as  moch  as  the  petit  jnry,  to  pre$ent  the  whole  truth,  and  nothing  but  the 
truih;  nor  do  they  in  this  case  so  properly  determine  matter  of  law  as  matter  of 
fiict ;  for  whether  murder  or  not  depends  upon  a  preconceived  malice,  which  (tho 
it  is  to  be  presumed,  where  no  provocation  appears,)  is  matter  of  fact,  and  proper 
for  the  consideration  of  a  jary ;.  and  tho  judges  have  sometimes  fined  jurors  for 
not  finding  such  bills  for  murder,  yet  such  proceedings  have  been  generally  cen- 
wned,  as  in  the  case  o£  Sir  H.  Wyndham,  and  others,  P.  19.  Car.  3.  who  were 
fined  by  Keeling,  C.  J.  for  not  findmg  a  bill  of  murder,  albeit  they  were  satisfied 
the  man  died  by  the  hand  of  the  party  indicted ;  but  upon  complaint  in  parlia- 
ment,  the  chief  justice  was  fain  to  submit    2.  Keb,  180. 


(2]  It  seems  to  be  generally  agreed  that  the  grand  jury  ipnst  either  find  binm< 
verm  or  ignaramue  for  the  whole ;  and  that  if  they  take  upon  them  to  find  spe. 
cially,  or  conditionally,  or  to  be  true  for  part  only,  and  not  for  the  rest,  the  whole 
is  void  and  the  party  cannot  be  tried  upon  it,  but  ought  to  be  indicted  anew. 
2  Uamkme,  210. 
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tised;  far  it  is  the  highest  conn  ki  England  of  fjitiinnTY  jamtice, 
especially  in  crimiDat  causes. 

4.  That  if  the  justices  of  aj^er  and  terminer,  ar 
[.  160  3  gaol-delivery  baviDg  heard  the  erideuce  at  the  bar, 
the  grand  inquest  will  not  find  according  to  their 
directions^  the  justices  may  bind  them  over  by  recognizanee 
into  the  king's  bench,  and  upon  an  information  against  them 
they  may  be  fined. 

5.  That  in  such  a  case  justices  of  peace,  oj/er  and  terminerf 
or  gaoMelivery  may,  according  to  the  statute  of  3  H.  7.  cap.  I. 
impanel  another  inquest  to  inquire  of  their  concealments^  and 
thereupon  set  fines  upon  them. 

6.  But  in  my  opinion  fines  set  upon  grand  inquests  by  jus- 
tices of  the  peace,  oyer  and  iermineTf  or  gaol-deUvery  for  con- 
cealments or  non-presentments  in  any  other  manner,  are  not 
warrantable  by  law ;  and  tho  the  late  practice  hath  been  for 
such  justices  to  set  fines  arbitrarily,  yea  not  only  upon  grand 
inquests,  but  also  upon  the  petit  jury  in  criminal  causes,  if  tbejr 
find  not  according  to  their  directions,  it  weighs  not  much  with 
tne  for  these  reasons;  1.  Because  I  have  seen  arbitrary  practice 
still  go  from  one  thing  to  another,  the  fines  set  upon  grand 
inquests  began,  then  they  set  fines  upon  the  petit  juries  for  not 
finding  according  to  the  directions  of  the  court;  then  after- 
wards the  judges  of  nisi  priua  proceeded  to  fine  jurors  in 
civil  causes,  if  they  gave  not  a  verdict  according  to  direction 
even  in  points  of  fact;  this  was  done  by  a  judge  of  as8ize,(<!) 
in  Oxfordshire^  and  the  fine  estreated;  but  I,  by  the  advice  of 
most  of  the  judges  of  England^  staid  process  upon  that  fine; 
the  like  was  done  by  the  same  judge  in  a  case  of  burglary,  the 
fine  was  estreated  into  the  Exchequer;  but  by  like  advice  I 
stayed  process;  and  in  the  case  of  WagstaffJ^d)  and  other 
jurors  fined  at  the  Old-Bailey^  for  giving  a  verdict  contrary  to 
direction,  by  the  advice  of  all  the  judges  of  England  (only 
one  dissenting,)  it  was  ruled  to  be  against  law;  but  of  this 
hereafter.(e)    2.  My  second  reason  is,  because  the  statute  of 
S  H.  7.  cap.  1.  prescribes  a  way  for  their  fining,  which  would 
not  have  been,  if  they  had  been  arbitrarily  subject  to  a  fine 

before.  3.  It  is  of  very  ill  consequence,  for  the  privi- 
ly 161  3  i%^  ^^  ^^  Englishman  is,  that  his  Ufe  shall  not^be 

drawn  in  danger  without  due  presentment  or  indict- 
ment, and  this  would  be  but  a  slender  screen .  or  safe-guard,  if 
every  justice  of  peace,  or  commissioner  of  oyer  and  ierminert 
or  gaol-delivery,  may  make  the  grand  jury  present  what  he 

(e)  Juttice  Hyde  at  Oxford,  Vaugh.  145. 

{d)  VQugh.  153.  (<}  Cap.  4SL 
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pleases^  or  otherwifle  flue  tbem^  and  ttmre  is  no  parity  of 
reaaon  or  example  between  inferior  judges  and  the  court  of 
king'^  bench,  which  is  the  supreme  ordinary  court  of  justice 
in  such  cases;  and  thus  far  concerning  fining  of  grand  in- 
quests. (/) 

They  are  sworn  to  keep  the  king's  counsel  undiscoyered,[d} 

(/)  The  court  of  king*!  bench,  it  it  true,  may  much  more  mfelj  be  trusted, 
than  other  inferior  coorto,  bat  yet  our  author's  arguments  do  sufficientlv  erince, 
that  no  court  whatever  ought  to  have  such  a  power  of  making  juries  find  what 
thej  please,  nor  has  the  law  vested  such  a  power  in  any  court;  for  as  to  matter 
of  ftct,  the  jury  are  the  sole  judges,  and  herein  are  to  be  guided  entirely  by 
their  own  judgments  and  consciences;  indeed  in  matters  of  law,  the  court  is 
the  proper  judge,  and  the  jury  are  not  to  find  contrary  to  their  direction;  but 
even  here  they  are  not  bound  to  ibilow  the  direction  of  tlie  court,  but  if  they 
eannot  assent  thereto,  oufht  to  find  the  fiiot  specially;  indeed  where  the  fiiet  ii 
agreed,  if  they  will  obstmately  find  matter  of  law  contrary  to  the  direction  of 
the  court,  there  may  be  some  reason  why  they  should  be  fined,  See  Hood*$  case, 
Kelyng  50.  but  barely  finding  matter  of  met  against  the  direction  of  the  court, 
is  no  sufficient  cause  to  fine  a  jury,  Bu$k9p$  case,  Vaugh.  153.  and  this  distinc- 
tion is  fi>unded  on  the  antient  maxim  of  the  common  law ;  ad  quattiomm  JurtM 
non  r€9pandeni  jurmiore9j  $edjudiee$;  ad  qu^utiiMnem  faeU  nen  tupondent  judicu, 
$ed  jurat9re$.  Co.  Lit  ^  366.  4r 't^rot  <M. 


[3]  The  form  of  the  grand  juror's  oath  is  given  in  Shaftesbury's  case,  Nov.  1 681. 
3  Harg,  StaU  TViaU  417.  **  You  shall  diligently  enquire  and  true  pressntmenis 
make  of  all  such  matters,  articles  and  things  as  shall  be  given  you  in  charge,  as 
•f  all  other  matters  ami  things  as  shall  oome  to  your  own  luMwledge  tonchioir 
this  present  serviee;  the  king's  counsel,  voor  fellows  and  your  own  you  sbaO 
keep  secret;  you  shall  present  no  person  n>r  hatred  or  maliqe*  neither  shall  yoa 
leave  any  one  nnpresented  fiur  Ihar,  iavor  or  afieetioa,  for  Inore  or  gain  or  any 
hopes  thereof;  hot  in  all  things  you  shaD  present  the  truth,  the  whole  truth  and 
IMtbing  hut  the  truth  to  the  best  of  your  knowledge.    So  help  yon  God." 

In  the  BwJi  of  Oath$  p.  206,  (quoted  in  a  note  to  8  How,  St.  TVuijs  773),  the 
oath  as  fbrmeriy  used  is  gifen  **  Ye  shall  truly  enquire  and  true  presentment 
make  of  all  such  things  as  you  are  eharffsd  wiihaU  on  the  queene's  behalf,  the 
queene's  counoell  your  owns  and  your  fimowes'  vou  shall  well  and  truly  keepe; 
and  in  all  other  things  the  tratk  prasenlt  so  help  yon  God  and  by  the  eontenta 
ofthisbooke." 

The  form  of  oath  as  given  in  Addison's  (Penna.)  Reports,  App.  37,  is  like  to 
that  first  above  except  that  instead  of  the  clause  requiring  presentment  **  of  such 
things  as  tkaU  comt  to  their  own  knowledge,"  the  words  used  are,  *"  as  of  those 
things  which  they  may  know  of  their  own  uiowledge." 

In  Lord  Shaftesburv's  ease,  the  king's  counsel  desiring  that  the  evidence 
should  be  given  jw^ticw  to  the  grand  jury,  it  was  hekl  that  such  was  their  right} 
and  this  although  the  jury  requested  that  it  should  be  given  them  privately.  It 
was  said  tlie  grand  jury  are  officers  and  ministers  of  the  court  and  evideoce  was 
always  given  to  them  formerly  in  court.  And  it  was  unanimously  held  that  the 
elaimiog  a  hearing  puUioly  in  oourt  was  an  undoubted  right  of  the  crown;  that 
the  provision  of  seerecy.  being  for  the  advantage  of  the  crown,  its  officers  had  a 
right  to  waive  it  and  it  was  every  day  so  done,  and  see  ante  159.  See  Mr.  Chris* 
tian*s  note  to  4  Blacks.  Cammt.  303.  1 6  Car,  1,  before  Foster  J.  CUyi.  84  pL  14, 
(cited  13  Vwer  Ev,  H,  1.)  The  judge  would  not  suffer  a  grand  juryman  to'  be 
produced  as  a  witness  to  swear  what  was  given  in  evidence  to  them  because  he 
Is  swcra  not  to  reveal  the  seerets  of  his  companions.    The  reporter  makes  a 
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the  revealing  or  dieclosing  whereof  was  heretofore  taken  for 
felony,  21  Jiss.  63.  but  that  law  is  antiquated,  it  is  now  only 
fioeahle;  if  there  be  thirteen  or  more  of  the  grand  inquest,  a 


qwere;  **  for  if  the  witness  be  qoestioned  for  «  false  oath  to  the  grand  jory,  bow 
•halt  it  be  proved  if  some  of  the  jury  be  not  sworn  in  sacb  case  7" 

A  few  years  affo,  says  Mr.  Christian  in  a  note  to  4  Bf.  CorniM,  126,  a  gentle* 
man  of  tlie  grand  jary  beard  a  witness  swear  in  court  apoo  the  trial  of  a  prisoner 
directly  contrary  to  the  cTideoce  which  he  had  giren  before  the  grand  jury.  He 
immediately  communicated  the  circumstance  to  the  judge,  who,  upon  con. 
suiting  the  judge  in  the  other  court  was  of  opinion  that  public  justice  required  in 
this  case  that  the  evidence  which  the  witness  had  ffiveu  before  the  grand  jury 
should  be  disclosed  and  the  witness  was  committed  for  perjury  to  be  tried  upon 
'  the  testimony  of  the  gentlemen  of  the  grand  jury.  It  was  held  the  object  of  thii 
concealment  was  only  to  prevent  the  testimony  produced  before  them  from  being 
counteracted  by  subornation  of  perjury  on  the  part  of  the  persona  against  whom 
bills  were  found.    This  is  a  privilege  which  may  be  waived  by  the  crown. 

In  JR.  V.  J&rsA.  6  il.  4r  -^^  ^36*  '^ he  court  refused  to  allow  a  grand  juror  to 
swear  as  to  what  passed  in  the  grand  jury  room  as  to  the  number  that  found  the 
bill. 

In  R,  V.  Hughe$  1  Car.  ^  K.  &19.  A  person  who  had  been  in  the  room,  not  a 
member  of  the  grand  jury,  was  admitted  to  give  evidence  of  what  passed  before 
them. 

In  Freeman  ▼.  Arkel  1  C,  ^  P,  135.  One  of  the  grand  jurors  was  called  and 
proved  who  was  prosecutor  on  a  bill  of  indictment;  it  is  said  in  a  note  "that  a 
grand  juror  may  be  caHed  to  prove  any  substantive  fact  within  bis  knowledge  but 
not  any  thing  which  he  hears  as  a  grand  juror  or  which  oomes  within  his  oath  of 


•ecrecy.*' 


In  Wat9on^9  eaee  92  Bno.  St.  TriaU  107.  Lord  ElUnbonmgk  doobted  whether 
a  witness  could  be  asked  as  to  matters  that  passed  in  the  grand  jury  room,  he  not 
being  a  grand  juror. 

In  Syk€9  V.  Dunbar  (quoted  in  2  8elwyn*9  N.  P.  Wharton*9  edit,  p,  260.)  Iior^ 
Kenyan  is  said  to  have  held  that  a  grand  juror  could  be  called  to  prove  who  was 
the  prosecutor  upon  an  indictment  ^cause  it  wav  a  question  of  fact  tb»  disclosaie 
of  which  did  not  infringe  the  grand  juror's  oath. 

Mr.  Greenleaff  quoting  from  C.  J.  Weston  in  1  Shepl,  86,  sajs  of  this  secrecy, 
"^For  the  same  reason  of  public  policy  in  the  furtherance  of  justice  the  proceedinffe 
of  grand  jurors  are  regarded  as  privileged  eommaiiications.  It  is  the  policy  of  the 
law  that  the  preliminary  enquiry  into  the  guilt  or  innocence  of  the  party  accused, 
should  be  secretly  conducted;  and  in  furtherance  of  this  object  every  grand  juror 
is  sworn  to  secrecy.  One  reason  may  be  to  prevent  the  escape  of  the  party  should 
he  know  that  proceedings  were  in  train  against  him ;  'another  may  be  to  secure 
freedom  of  deliberation  and  opinion  among  the  grand  jurors  which  would  be  im- 
paired, if  the  part  taken  by  each  might  be  made  known  to  the  accused.  The  mlo 
includes  not  only  the  grand  jurors  themselves,  but  their  clerk,  if  they  have  one  and 
the  prosecuting  officer  if  he  is  present  at  their  deliberations;  all  these  being  equally 
concerned  in  the  administration  of  the  same  portion  of  penal  law.  They  are  n^ 
permitted  to  disclose  who  agreed  to  find  the  bill  of  indictment  or  who  did  net 
agree;  nor  to  detail  the  evidence  on  which  the  accusation  was  founded.  But 
they  may  be  compelled  to  state  whether  a  particular  person  testified  as  a  witness 
before  the  grand  jury;  though  it  seems  they  cannot  be  asked  if  his  testimony 
then  agreed  with  what  he  testified  upon  the  trial  of  the  indictment  Grand 
jurors  may  also  be  asked  whetiier  twelve  of  their  number  actually  concurred  in 
the*  finding  of  a  bill,  the  certificate  of  a  foreman  not  being  ooncluuve  evidence  of 
that  fact**    1  Greenleaff'  on  Evidence  287  §  252,  and  see  for  oases  cited. 

In  Lno*9  ca$e  4  Qreenk  B^.  439.  it  was  held  that  a  grand  juror  may  be  caBed 
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presentment  by  less  than  twelve  ought  not  to  be;[4]  hot  if 
there  be  twelve  assenting^  thp  some  of  the  rest  of  their  number 
dissent,  it  is  a  good  presentment;  for  if  twelve  agree,  it  is  not 
necessary  for  the  rest  to  agree.    Lamb.  Justice  400. 

But  in  case  of  a  trial  by  the  petit  jury,  it  can  be  by  no 
more  nor  less  than  twelve,  and  all  assenting  to  the  ver- 
dict,(^)  accordingly  it  was  adjudged,  M.  A2  E.  3.  RoL  16. 
Suff.  Rex.{h)  the  judgment  was  reversed,  because  but  eleven 
indictors. 

But  if  a  presentment  be  delivered  into  a  court  of  ses- 
sions, and  received,  no  amercement  lies,  that  it  was  [  162  3 
not  assented  to  by  twelve,  but  otherwise  it  is  in  case 
of  a  presentment  by  a  leet,for  the  party  distrained,  fyc.  may  aver 
that  it  was  not  presented  by  twelve.  45  E.  3.  26.  b,  B.  Ltet  7. 

ig)  See  the  inconveniencies  hereof,  Prtf/l  to  State  TV.  p.  7. 

(A)  This  caae  proves  nothing  as  to  the  petit  jury,  it  being  an  indictment  on 
the  coroner's  inquest,  as  appears  by  the  record,  which  is  as  follows:  "Jo^n  Cahat 
of  fynoUk^  was  indicted  by  the  coroner's  inquest,  consisting  only  of  eleveUi 
qa6d  die  Sabbati  prox'  ante  festum  Sancti  Petri  ad  Tincula  anno  regni  regis, 
E.  3.  post  conquestnm  tricesimo  quinto  insaltum  fecit  Johanni  U  Swon  servienti 
Prioris  sanctie  Trinitat.  CHppewiei  in  snbarbio  libertat'  Tillie  presdicts  in  quodam 
campo  juzta  TnmotW  Htgg  and  dictum  Jakanntm  U  Swon  ibidem  cum  quadam 
arm&  Tocat'  Spartk*  precii  qoatuor  denar,  verberavit  felon'  de  qui  quidem  Terbe- 
ratione  dictns  Johanne$  U  Sunm  moriebatur,  sed  languebat  &  dicto  die  Sabbati 
prox'  ante  festum  Ssncti  Petri  ad  vincula  usque  ad  diem  jovis  tunc  prox* 
sequent,"  the  which  indictment  was  afterwards  in  MicA'  term  anno  42  of  the 
same  reign  removed  into  the  king's  bench,  **  Sl  continnato  inde  processa  Tersis 
prsBfat'  Johannem  usque  k  die  Pascbso .  in  xv  dies  anno  regni  reeis  nunc  Anglui 

Soadragesirao  tertio,  ad  quem  diem  coram  domino  rege  apnd  H^tto'  Ten  it  pre* 
ictos  Jokaniue  Cohat  per  man',  it,  viso  dt  diligenter  examinsto  per  cur'  indicta- 
Diento  pnedicto,  pro  eo  quod  compert  est  in  eodem,  quod  fuerunt  nisi  undecim 
joratores  tanttim  in  inquisitione  predicts,  ubi  in  qualibet  inqnisitione  de  jure  fore 
deberent  xii  jurati,  &  sic  videtor  cur',  quod  indictamentum  prsedictum  minus 
sofficiens  est  ad  prsBfat'  Johannem  Cobat  olterins  inde  ponere  responsnr.'  Ideo 
idem  Jokannea  Cobat  ad  prosens  eat  inde  sine  die,  salvo  semper  jure  regis,  &c" 


to  testily  that  twelve  did  not  concur  in  the  finding.  (The  jurors  had  been  nnder 
a  misapprehension  that  a  majority  of  their  number  could  find  a  bill.) 

In  Connecticut  the  prisoner  may  be  present  during  the  examination  of  witnesses 
befiyre  the  grand  jury.  But  the  secresy  of  their  pro^edings  is  held  to  be  perpetual 
and  to  comprehend  all  others  who  are  present  as  well  as  the  jurors  themselves. 
See  State  v.  Fanet^  16  Conru  464. 

In  MeLeUan  v.  Riehardmm^  I  Skepl.  83,  it  was  refused  by  the  court  that  the 
attorney  general  who  was  present  should  testify  as  to  the  proceedings  of  the  grand 
jnry. 

**  The  secresy  of  the  oath  was  never  intended  to  punish  the  innocent  or  obstruct 
the  course  of  justice;*'  per  IhuUm  J,  in  Huidekoper  v.  Cetton  3  Watte  57.  See 
itddtaen't  Repa,  App,  p,  45. 

In  the  proceedings  upon  bill  of  attainder  against  Sir  J.  Fenwick  A.  D.  1696, 
the  house  of  oommoos  admitted  evidence  by  grand  jurymen  of  what  witnesses 
vere  before  them  and  what  they  said.  5  StaU  TriaU  73. 

[4]  Low^s  case,  4  Oreenl.  439. 

VOL.  M. — 14 
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The  iBdictors  are  presumed  in  law  to  be  indifferetit,  unless 
the  contrary  appear;  1.  Because  returned  by  the  sheriff.  2.  Be- 
cause sworn  by  the  court  to  present,  and  therefore  shall  never 
be  charged  by  writ  of  conspiracy  for  any  conspiracy  before  their 
being  sworn,  tho  the  party  be  acquit.  7  H.  4.  31.  ft.  19  H*  16. 19. 
o.  Bat  81  A  3. 17.  by  /?.  Th.  it  is  a  good  replication  to  say,  be 
procured  himself  to  be  returned  of  the  grand  inquest. 

If  a  bill  of  indictment  be  for  murder,  and  the  grand  jury  re- 
turn it  billa  vera  quoad  manslaughter,  4"  ignoramus  quoad 
murder,  the  usual  course  is  in  the  presence  of  the  grand  jury  to 
strike  out  malitiose  fy  ex  maltiid  sud  praBcegitaid  and  niurd^ 
ravity  and  leave  in  so  much  as  makes  the  bill  to  be  but  bare 
manslaughter,  and  so  to  receive  it.[5] 

But  the  safest  way  is  to  deliver  them  a  new  bill  for  mai^ 
slaughter,  and  they  to  indorse  it  generally  billa  vera;  for  the 
words  of  the  indorsement  make  not  the  indictment,  but  only 
evidence  the  assent  or  dissent  of  the  grand  inquest,  it  is  the  bill 
itself  is  the  indictment  when  affirmed.  And  so  in  like  cases, 
where  the  bill  contains  two  offenses,  as  burglary  and  theft,  for* 
cible  entry  and  detainer.  H,  4  Jac.  B.  R.  Yelverton  99,  FonPs 
ease. 

The  grand  jury  are  sworn  ad  inquirendum  pro  eor* 

[  163  3  P^>^  comitaiaSf  and  therefore  regularly  they  cannot 

enquire  of  a  fact  done  out  of  that  county  for  which 

they  are  sworn,  unless  specially  enabled  by  act  of  parliament, 

but  only  in  some  special  cases.  Mich.  9  Car.  B.  R.  BeWa  case. 

If  a  man  had  been  stricken  in  the  county  of  Jl.  and  had  died 
in  the  county  of  B.  the  offender  had  not  been  indictable  of  mur- 
der, 8^c.  in  the  county  of  Jl.  because  the  death  was  in  the  county 
of  B.  neither  had'he  been  indictable  in  the  county  of  B.  because 
the  stroke  was  given  in  the  county  of  Jl.  hut  by  the  statute  of 
2  S^  S  E.  S.  cap.  24.  he  may  be  indicted  in  the  county  where 
the  party  died,  tho  the  stroke  were  in  another  countv;  and  also 
the  offender  shall  be  tried  there,  but  an  appeal  may  t>e  brought 
in  either  county.  7  Co.  Rep.  2.  a.  Bulwer^s  case. 

So  if  «/^.  had  committed  a  felony  in  the  county  of  D.  and  JB. 
had  been  accessary  be/ore  or  a/ier  in  the  county  of  C.  B.  could 
not  have  been  indicted  as  accessary  in  either  county  at  common 
law,  but  by  that  statute  he  is  indictable,  and  shall  be  tried  ia 
the  county  where  he  so  became  accessary.  Siamf.  P.  C.  Lib.  L 
cap.  46. 

[5]  9  HawkiM  ch.  95  fleet  9;  1  Chitty,  a  L.  399.  Where  tbeie  are  two  oonats 
ID  an  indictment  u  one  ton  a  riot  another  for  an  aaeanlt,  the  eame  may  be  oon. 
sidered  as  two  diatinct  indictments  and  the  Jnry  may  affirm  the  bill  aa  to  one  of 
the  coqdU  and  reject  it  aa  to  the  other.  R.  ▼.  fVeUAtati,  1  Cawp.  395.  See  SM§ 
T.  WiUmrne^  9  Brevard,  996. 
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'  So  if  a  stroke  were  giren  super  aUum  mare,  and  the  party 
came  into  tbe  body  of  the  county,  and  there  died,  this  is  easne 
mniMus,  and  the  party  is  neither  indictable  by  the  jury  of  the 
county  where  he  died,  nor  before  the  admiral,  by  the  statute  of 
d8  H.  8.  cap.  15.  Co,  P.  C,  cap.  7.  p.  48. 

If  jl.  robs  B.  in  the  county  of  C.  and  carries  the  goods  into 
tbe  county  of  D.  A.  cannot  be  indicted  of Tobbery  in  tbe  county 
of  Z>.  because  the  robbery  was  in  another  county;  but  he  may 
be  indicted  of  larceny  or  theft  in  the  county  of  D.  because  it  is 
theft  wherever  he  carries  the  goods;  the  like  law  in  an  appeal, 
4  H.  7.  5  b.  7.  Co.  Sep.  2  a.  Buhoer^s  case. 

But  by  the  force  of  some  acts  of  parliament,  treasons  and 
felonies  committed  in  one  county  may  be  indicted  and  tried  in 
another  county. 

By  the  statute  of  33  H.  8.  cap.  83.  upon  examination,  as  in 
Chat  statute  is  provided,  treasons,  misprisions  of  trea- 
sons, and  murders  committed  in  any  place  witliin  the  [  164  ] 
king's  dominions,  or  without,  mav  be  enquired  of,  heard 
and  determined,  in  any  county  wnere  the  king  by  his  commission 
shall  appoint. 

This  statute,  at  least  as  to  the  trial  of  treasons  and  misprisions^ 
is  repealed  by  the  statute  o{  \  8^  2  P.  fy  M.  cap.  10.  Siamf.  P. 
C  Lib.  II.  cap.  26.fol.  89,  90.  Co.  P.  C.  cap.  2.  p.  27. 

But  it  seems  that  statute  stands  in  force  as  to  indictments  and 
trials  of  morder,  the  circiunstances  required  by  that  statute  being 
observed. 

By  the  statute  35  H.  8.  cap.  2.  because  some  doubt  was  cout 
ceived,  whether  foreign  treasons  committed  out  of  this  realm 
naight  be  enquired  of,  heard  and  determined  within  the  realm, 
it  is  enacted,  that  such  offences  shall  be  enquired  of,  heard  and 
determined  in  the  king's  bench,  or  in  such  counties  where  the 
king  shall  issue  his  commission  by  the  good  men  of  the  same 
county. 

This  statute  stands  in  force,  not  repealed  hy  I  ^  2  P^  ^  M. 
cap.  10.  Co.  P.  C.  cap.  2.  p.  24. 

By  the  statute  27  Eliz.  cap.  2.  treasons  by  priests  or  Jesuits 
coming  into  Englandj  and  felony  for  receiving  them;  and 
by  tbe  statute  1  Jac.  cap.  11.  felony  for  taking  a  second 
husband  or  wife,  the  first  living,  are  inquirable  and  deter* 
minable  where  the  offender  is  apprehended;  the  like  for  felony 
in  exportation  of  wools,  by  the  statute  of  14  Car.  2.  cap.  18. 
But  yet  it  was  held  at  common  law,  that  treason  in  ad- 
hering to  (he  king's  enemies  beyond  the  sea,  was  inquirable 
and  triable  where  the  offender  had  lands,  ^ide  Coke  supdr  Lit* 
ileion^  Sect.  440.  p.  2«1.  b.  5  B.  2.  Trial  54.  but  this  is  now 
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-settted  by  the  statute  of  36  H,  8.  cap.  2.  vide  Co.  P.  C.  cap.  1. 

p.  11. 

If  •/}.  by  reason  of  tenure  of  lands  in  the  county  of  B.  be 
bound  to  repair  a  bridge  in  the  county  of  C.  if  the  bridge  be 
in  decay,  he  may  be  indicted  in  the  county  of  C.  that  he  is 
bound  raiione  ienuras  of  lands  in  the  county  of  S.  to  repair 
the  bridge.   5  H.7.S.SE.3.  Jlasise  446. 


The  powers  of  the  gnnd  jury,  as  ruled  by  modem  cases  and  in  this  country, 
do  not  seem  to  be  very  accurately  or  certainly  defined,  indeed  the  institution 
itself  tested  by  our  constitutional  and  other  guaranties  of  freedom,  and  whick 
whether  they  are  better  or  not  than  those  of  Magna  Charta  may  at  any  rate 
be  said  to  intend  and  purport  the  largest  personal  liberty  and  security  which 
is  compatible  With  government,  is  somewhat  anomalous  in  its  character.  If  it 
be  a  iudidal  tribunal,  its  secresy  is  at  variance  with  all  experience  and  theory  of 
English  law;  and  its  power  to  adjudge  upon  the  knowledge  of  its  own  members, 
without  oaUi  and  without  evidence,  **accusator  et  iodez,*'  is  at  variance  with  all 
modern  EInglish  theory  of  judicial  proceeding.  If  it  be  only  an  informing  and 
aceuiing  not  a  judicial  tribunal,  its  entire  independence  of  the  court,  which  it  ie 
the  tendency  of  modem  decisions  to  establish,  contradicts  the  theory  of  the  judi* 
dal  system  of  the  E2nglish  law,  and  its  irresponsibility  again  contravenes  as  weU 
that  as  the  American  constitutional  and  statutory  guaranties. 

Sir  William  Blackstone,  as  do  most  modern  law  writers,'  lauds  it  as  the  soul 
of  English  liberty ;  Jeremy  fienthamt  condemns  it,  as  deforming  English  judi- 
cial proceedings,  whose  publicity  is  their  honest  boast 

The  antiquity  of  juries  has  been  disputed  by  learned  men  with  much  porting* 
ciousness.  Some  have  claimed  for  them  a  Saxon  and  probably  a  much  earlier 
origin.!  Mr.  Reeves  thinks  there  is  no  great  reason  to  believe  that  the  Saxons 
had  any  juries  of  twelve  men  ;§  that  the  jury  of  the  present  day  is  of  Norman 
origin,  having  been  introduced  into  Normandy  by  the  Scandinavians  under  RoUo 
about  the  year  890,  by  the  Normans  brought  into  England  and  endeavoured  to 
be  substituted  for  the  Saxon  sectatores,  to  which  it  bore  some  diatant  resemblance  J 
and  it  may  be  doubted  whether  the  sectatores  ever  acted  as  an  inquest  to  make 
ioquirles  of  crimes  and  delinquents  as  juries  did  ailer  the  conquesLf  How* 
ever  disputed  in  its  remote  origin  and  ancestry,  the  trial  by  iury  which  has 
grown  into  the  present  system,  bears  more  immediate  date  m  the  reign  of 
Henry  the  Second,  when  it  is  supposed  to  have  been  introduced  more  generally 
by  statute  into  England  and  to  have  been  an  accompaniament  of  the  Norman 
Itinerant  courts  which  were  the  production  of  that  or  the  preceding  reign.**  In 
matters  of  property  it  was  called  assisst  recognitio ;  in  other  instances  jurata 
patrio  or  vicineti,  inquisitio,  juramentum  legalium  hominum. 

Jurors  and  grand  jurors,  as  at  present  distinguished,  are  oonibunded  in  thdr 
origin;  the  jury  which  accused  is  found  as  early  in  the  English  law  as  that 
which  tried  offenders;  the  word  inquest  seems  to  have  been  equally  applied  to 
both.  When  to  proffer  an  accusation,  or  as  it  would  now  be  called  to  become  a 
prosecutor*  was  to  proffer  the  duel  to  the  accused  if  he  chose  it,  the  accusing 
inquest  may  have  been  an  essential  medium  for  the  prosecution  of  oflfendera, 

»  9  Ha1e*s  History  of  the  Com.  Law;  3  Wilson's  Works,  361 ;   per  Day,  J. 
81  How.  St.  Trials,  565. 
t  Rationale  of  Judicial  Evidence,  vol.  9,  p.  314. 
t  3  Blacks.  Comms.  ch.  93;  Ca  Litt.  155  h.;  Prefiice  to  8  Reps. 
§  History  of  the  Ei^lish  Law.  vol  1»  p.  99. 
U  Reeves,,vol.  ^,  p.  84. 
.  Y  1  Reeves,  99;  contra,  3  Blacks.  Comnw.  ch.  93. 
••  1  Reeve*  85;  4  Blacks.  Commi.  499. 
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wheve  the  party  haviogf  the  immediate  knowledge  of  the  erhne  was  unwillingf  to 
incur  so  dangeroua  and,  except  where  personal  honour  demanded  it,  lo  oncalled 
for  a  rielc. 

GlanviUe,  who  was  Chief  Jostice  in  the  reign  of  Henry  the  Second  and  wrote 
learnedly  and  profoundly  of  part  of  the  laws  of  England,  and  out  of  the  fair 
fields  of  whose  labours  Lord  Coke  acknowledges  himself  to  have  gathered 
much  fruit,*  in  the  part  of  his  treatise  **  De  placitis  criminalibns  ad  coronam 
domini  regis  spectantibus,*^  speaks  of  cases  where  "  nullus  appareat  certus  ac- 
Gosator,  s^  ikma  solummodo  publica  accusat"  He  gives  no  explanation  of  this 
**  foma  publica,**  but  it  has  been  fairly  supposed  to  mean  the  '*  sacramentum. 
legalium  hominnm**  of  the  statute  of  Northampton;!  and  to  be  the  samtf  *'iama 
patrifB*'^  of  which  Bracton  gives  a  much  foller  account  Glanville  describes  the 
criminal  trial  to  be  after  accusation  as  follows :  **  deinde  autem  per  multas  et 
▼arias  in^isitionet  et  interrogationes  coram  justieiis  faciendas  inqniretur  rel 
Veritas  et  id  ex  verisimilibns  rerum  indiciis  et  conjecturis,  nunc  pro  eo  nunc  con- 
tra euro  qui  accusatur  iacientibus.**|t  The  meaning  of  inquisitiones  is  some- 
what explained  by  reference  to  Lib.  9,  ^  11,  when  speaking  of  the  offence  of 
purpresture,  he  says»  **  inquirentur  autem  coram  justieiis  regis  ad  tales  inquUu 
(tones  faciendas  in  diversas  regoi  partes  transmissis  per  juntam  pMtrim  sifts 
vtsensli.*' 

Bradottf  who  is  supposed  to  have  finished  his  work  in  the  end  of  the  reign  of 
Henry  the  Second,  whose  copiousness,  learning  and  profoundness  place  him^ 
says  Mr.  Reeves,  very  high  above  the  other  antient  law  writers  and  entitle  him 
to  the  praise  of  being  the  father  of  English  legal  learning,  gives  the  following 
fuU  and  satisfactory  account  of  the  inquest  of  his  day : 

"  When  the  itinerant  justices  meet  at  a  certain  time  and  place,  of  which  there 
is  to  be  not  less  than  fifteen  days*  notice,  they  begin  with  the  pleas  of  the  crown. 
First,  the  king's  writ  is  read  giving  them  authority.  Then,  if  they  choose,  one 
of  them,  [quidam  major  et  discretior]  makes  a  public  address  upon  the  necessity 
of  peace  and  good  order  and  the  utility  of  this  institution.  Which  done  the  jus- 
tices betake  themselves  to  a  secret  place,  [in  aliquem  locum  secretum]  and  having 
called  to  them  four,  six  or  more  of  the  principal  persons  of  the  county  [majores, 
qui  dicuntur  busones  oomitatus]  they  sIulU  hold  discourse  with  them  and  explain 
to  them,  how  it  is  provided  by  the  kmg  and  his  council,  that  all,  as  well  knights 
as  others,  who  have  arrived  at  the  age  of  fifteen  years  should  swear  that  they  will 
not  conceal  or  assist  criminals  and  offenders,  but  will  point  them  out  to  the  sheriff 
and  bailift  and  cause  them  to  be  arrested;  that  if  th^  hear  of  hue  and  cry  made 
they  will  immediately  follow  it  with  their  family  and  workmen ;  that  if  any  one 
is  killed  by  misfortune  or  design  hue  and  cry  should  immediately  be  raised  till 
the  offender  is  taken ;  that  they  will  not  harbour  suspected  persons  but  will  inform 
of  them ;  that  they  will  not  receive  into  their  houses  by  night  any  person  that  ie 
not  well  known,  and  if  they  should  thus  receive  any  one  for  hospitality,  they  will 
not  aUow  hitn  to  depart  till  broad  day-light  and  with  the  witness  of  three  or  four 
of  their  neighbours.  After  that  there  shall  be  called  together  the  tenanU  and 
bailiffs  of  the  hundreds,  and  they  shall  be  enrolled  in  order  of  their  hundreds  or 
by  wapentalses,  and  the  names  of  the  tenantit  of  whom  each  one  shall  swear  that 
firom  his  faimdred  he  will  elect  four  knights,  who  shall  at  once  appear  before  the 
justices  to  obey  the  order  of  the  king,  which  knights  shall  be  sworn  to  elect 
twelve  knights  or  free  and  upright  men,  if  knights  cannot  be  found  who  aocuse 
no  man  [qui  appellant  neminem]  nor  are  themselves  accused  or  suspected  of  crime« 
and  by  whom  the  business  of  the  king  may  the  better  and  more  usefuiijr  be 
despatched.  And  the  names  of  tliese  twelve  they  shall  cause  to  be  enrolled  in  a 
schedule  and  tfaey  shall  deliver  the  schedule  to  the  justices.  The  twelve  knights 
when  they  appear,  shall  be  swdrn  in  this  form;  the  first  shall  say,  *Hear 

*  Pre&ce  to  8  Reps.  t  Lib.  14,  cap.  1. 

t  1  Reeves,  195;  see  too  Mr.  Bearoes'  Note  to  his  edition  of  Glanville,  where 
this  opinion  is  corroborated  and  well  enforced. 
.   V3  Reeves,  31.  ||  Lib.  14,  cap.  1. 
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this,  O  ye  jadgvs,  that  I  will  speak  the  truth  of  that  eonoemiogr  which  jo« 
■hall  inquire  of  me  on  behalf  of  the  kingr  and  wiU  fkitfafally  do  that  wbieh 
you  command  me  on  his  behalf,  nor  for  any  ode  will  I  omit  to  do  eo,  bat 
1  will  do  it  to  the  best  of  my  power,  so  may  God  help  me  and  theaehie 
holy  gospela*'  And  after  him  each  one  of  the  others  separately  and  for  him- 
self shaH  swear  '  the  oath  which  A.,  the  first  jaror,  has  sworn,  I  wUI  opoo  my 
part  keep,  so  nwy  God  help  me  and  these  his  holy  gospels.**  After  this  the  tiea<l« 
of  those  thingTB  shall  be  read  to  them  in  order,  concerning  which  they  shall  answer 
to  the  judges.  And  let  it  be  told  them  that  upon  each  bead  they  are  to  answer 
flsparately  and  sufficiently  in  their  verdict,  which  they  are  to  have  ready  at  m 
certain  day ;  and  let  it  be  told  them  secretly,  so  that  if  there  be  any  one  in  their 
hundred  or  wapentake,  who  is  suspected  of  any  crime,  they  may  immediately 
arrest  him  if  they  can,  bat  if  not,  then  let  them  secretly  deliver  the  names  of 
such  to  the  judges,  and  of  all  those  who  are  suspected,  in  a  certain  schedole ;  and 
it  shall  be  commainded  to  the  sheriff  that  he  immediately  take  them  and  brin^ 
them  before  the  judges,  that  justice  may  be  done  ooncerning  them.  The  heads 
of  charge  to  the  twelve  jurors  should  be  varied  according  to  time  «nd  plaoe^ 
firaeton  then  gives  .the  heads  of  charges  to  the  jurors;  including  every  sort  of 
eriminal  offenee,  offences  against  statutes,  the  revenue,  or  aftecting  injurioosly 
the  administration  of  the  government'** 

In  chapter  39d  **  De  indictatis  per  fiimam  patrie  ex  suspitione,**  Bracton  treats 
of  the  tried  of  those  who  have  b^n  thus  accused.  But  Ubfore  the  accused  is  pot 
upon  his  trial  be  gives  the  duty  of  the  judge*  which  we  quote  for  the  purpose  of 
showing  the  entire  subjection  of  this  irresponsible  inquest  to  the  supervision  amt 
control  of  the  judge.  **  Justiclarius  igitur  si  discretus  sit*  com  propter  fiimam  et 
suspitionem  per  patriam  debeat  Veritas  inquiri,  si  indiotatos  de  criming ei  tmposito 
colpabiiis  sit  vel  non,  imprimis  debet  inqnirere,  si  forte  dubitaverit  et  jurata  sus* 
pecta  iuerit,  a  quo  vel  a  quibus  ill!  dnodecim  dedioerunt  ea  qius  in  veiedicto  soo 
proforunt  de  indictato;  et  audita  super  hoc  eorum  responsione  de  focill  perpendere 
poterit,  si  dolus  subfuerit  vel  iniquitas.  Dtcet  forte  aliquis  vel  major  pars  jurato* 
mm  quod  ea  que  ipsi  proforunt  ih  veredicto  sue  dedicerunt  ab  uno  ez  conjura- 
toribus  suis  et  qui  interrogatns  forte  dicet  quod  Ilia  didieit  ab  iUo  tali  eit  sio  de- 
soendere  poterit  tnterrogatio  et  respcmsio  de  persona  in  personam  usque  ad  aliquam 
vilem  et  abiectam  personam  et  talem  eui  non  erit  fides  aliqoatenus  adhiitenda.  Et 
ita  inquirst  justiciarius  in  hujusmodi  quod  gloria  sua  et  laudis  son  titolns  cumo* 
letur ;  et  mature  dicetur  Jesus  crucifigitnr  et  Barabas  liberator ;  par  kujustmodi 
sstm  inquimiunuB  si  dUigtnUr  st  cmute  non  fadm/mrini  mvlNs  tmwmri  paUntmt 
meonvemeniim/* 

After  the  exercise  over  the  inquiring  inquest  of  this  power  of  purgation  by  the 
bench  in  cases  where  it  may  seem  called  for,  the  jury  who  are  to  try  are  sworn« 
**  Hoc  auditis  josticiarii  quod  veritatem  dioemoi  de  iis  qu«  a  nobis  requiretos  ex 
parte  domini  regis,  et  pro  nlhilo  omittemus  quin  veritatem  dicemus,  sie  nos  0eos 
adjuvet,"  6lc  Mr.  Reevest  considers  this  second  the  same  jury  put  to  reconsider 
Iheir  verdict,  sworn  again  in  different  form  of  oath  and  who  are  under  the  dtreo* 
tion  of  the  justices  and  upon  review  of  the  matter  to  give  their  verdict  finally. 
The  array  of  jurors  summoned  was  bat  one  for  inqoesto  to  aeeose  as  weU  as  to 
try;  whether  this  second  jury  was  oomposed  in  Bracton*s  tine  of  the  tery  sams 
jorors  who  found  the  accusation  seems  however  deubtftil.t 

Britton,  who  is  supposed  to  have  written  onder  Henry  the  Third,  and  whose  book 
was  published  under  Edward  the  First.^  in  chap.  9d.  •^Do  Evres**  after  giving 
much  the  same  acoount,  though  not  so  much  at  length,  wita  Braeton  of  tm 
ooming  into  the  county  of  the  Justioiarii  Itlnerantes  and  the  summoning  of  tho 
jurors  and  the  inquests  to  discover  offenders,  with  wfaieh  they  are  charged ;  gives| 
an  account  of  the  triml  of  the  persons  so  prasenlsdL    It  would  appsar  from  Britloa 


»  De  Corona,  cap.  1.  fVoLft.]i.33.  t  And  see  ^  Reeves,  M9.- 

§  As  M.  Howard  considers  **d«ns  la  voe  dtsftkcer  les  impnysionsqoe  les  juris- 
oonsuUes  dont  la  FMta  n'  6toit  que  rabbr6vialeur  av^nt  cssayji  de  donner  an 
people  oontre  Pautorit^  mooarchique.^'    But  see  Selden*s  note  to  HsnghaB^oapk  S. 
jl  Chap.  4.  **  De  iaaseours  et  de  monoye.** 
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that  thoQfh  the  umy  whiob  ttpMned  wu  tbtt  iame  wiUi  that  which  after  triad, 
the  jurora  iniffbi  be  different;  indeed  thai  having  heea  an  iildictor  wai  a  suffix 
cient  cauae  of  challenge,  if  the  accnied  choae  to  avail  himeelf  of  it*  firittont 
makee  applicable  to  thii  aecood  jury  very  much  the  same  tettt  and  inquiries  aa 
to  the  meana  of  their  knowledge*  which  Sracton.  aa  before  given,  aaya  it  is  the 
duty  of  the  joatices  to  apply  where  they  eofpecl  or  donbt:  bat  Bracton  appliea 
theee  inqoiriea  to  the  first  jury.  The  charge  of  an  offence  by  a  private  accuser 
and  the  righta  of  the  accused  in  that  event ;  the  accusation  by  an  ioquiring  jury, 
our  present  grand  jury;  and  the  trial  by  inquisition  or  inqnest;  aa  they  are  re- 
apedively  detailed  in  the  old  law  books,  are  so  strikingly  ani^ogouB  to  the  accusing 
processes  in  the  cannon  law  of  o^cifsaitoit,  d^nuneialian  and  in^oiUimit  that  they 
would  seeas  certainly  to  have  been  derived  from  the  same  sooroe.  The  object  of 
the  denunciatitm  was,  that  an  offimoe  being  thua  made  known  to  the  jndge,  ha 
■bonid  have  the  power  of  making  farther  inqairy  concerning  the  truth  of  it. 

What  we  now  call  the  grand  jury  would  seem  to  have  originally  consisted,  like 
all  other  inquests  in  the  English  law,  of  twelve  only.  Bracton  apeaks  of  this  aa 
their  number  within  each  hundred  :t  Britton  says$  **et  a  ohescun  doxeyn€ 
■oieat  lea  cbapitres  severamment  liverea:"  the  Mir  roar  says  of  the  duty  of  the 
eoroner  which  was  to  hold  most  or  many  of  the  pleas  of  the  crown  **•  lea  jurors 
aoient  severte  per  douaactiia,  si  qoe  nul  doussein  ne  parle  a  autre,  eins  respoigne 
ehsecan  jurey  per  soi.*'il  Spelman,  at  a  later  day,  says  **  Jorata  ddatoria  azc^at 
duodenum  quoiis  judici  plaeufrU  ;  non  autem  deficiat**T 

Wiiaiever  may  be  the  magic**  of  the  number  twdve  aa  legal  antiquarians  have 
endeavoured  to  trace  it,  its  unanimity,  which  is  peculiar  to  the  English  junr, 
aaema  always  to  have  been  required  in  criminal  cases  ;tt  although  not  so  certainly 
settled  in  questions  of  property  till  the  reign  of  Edward  IILtt  **^The  unanimity 
of  twelve  men,  saya  Mr.  Christian,^  so  repugnant  to  all  experience  of  human  con* 
duct,  passions  and  understandinga,  could  hardly  in  any  age  have  been  introduced 
into  practice  by  a  deliberate  act  of  the  legislature.*'  The  ancient  doctrine  of 
affiwciament  may  have  accommodated  in  practioe  t!hi8  theoretical  difficulty  in  the 
jury  to  try ;  and  the  want  of  thia  doctrine  in  the  practical  operation  of  the  jury  to 
inquire,  aa  we  do  not  find  it  applied  to  them,  may  have  eaused  the  aubaequent 
increase  of  their  numbers  quodt  judiei  placutrU  ;  twelve  being  still  required  for 
%,  finding  in  accordance  with  **  immemorial  antiquity.'' 

The  two  juriea  are  dtstinguished  by  SpelmanlUI  aa  jurata  dslatoria  and  jurats 
judiciaria,  **  Jurata  delatoria  ea  est  que  delinqoentes  rimatur,  eorum  que  nomina 
una  cum  delictis  ad  judicium  defert,  ut  in  ezamen  vocati»  juria  anbeant  senten* 
tiam,  sive  ad  condempuationem  sive  ad  deliberaticnem  :*'  **dicitur  hoc  et  in- 
quisitio."  **  Jurata  judiciaria  ea  eat  que  de  aumma  litis,  quoad  factum,  discernlt 
priusquam  judex  de  jure  pronunciat."  Of  the  jurata  delatoria,  he  says,  there  are 
two.— Magna  Inquisition  the  grand  jury  or  g'Mt  inquest  and  Minor  Inquisitio ; 
the  one  summoned  for  the  county,  the  o&ier  ror  the  hundred.  The  **  jurata  judi- 
ciaria," he  alao  dividea  into  civil  and  criminal;  the  latter  called  also  **  the  jury  of 
life  and  death." 

The  name  grand  jury  was  used  in  its  origin  not  as  now  to  distinguish  the  jury 
which  accused  from  that  which  tried ;  but  to  distinguish  the  jury  aummoned  from 
the  whole  county  from  that  summoned  from  tlie  hundred  only.  The  following 
account  is  given  by  Mr.  Reeves  of  the  change  from  this  inquest  for  the  hundred 
to  the  inquest  for  the  county,  the  present  grand  jury.  **  In  the  time  of  Bracton 
the  presentment  of  cMffenoea  was  by  a  jury  of  twelve  returned  for  every  hundred 
in  the  county.  But  that  practice  had  now  received  some  small  alteration,  for 
towards  the  doee.  of  the  reign  of  Edward  the  Third,  we  find  at  a  commisaion  of 


*  Aad  see  stat  95  Edw.  3.  ohapw  9.  which  aftarwarda  so  enacted. 
t  Chap.  4.  f  116,  a.  i  Chapw  9. 

II  Chap.  L  seet  19.  T  Gloss.  •*  Co.  Litt  155,  a. 

ft  9  Reevea,  970,  tt  3  Reeves,  105. 

M  No'ic  to  3  Bbeka.  CoBuna.  376.   See  9  Hale's  Hist  of  the  Com.  Law,  p.  150, 
note  F.  Ul  Gloss. 
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oyer  and  termiDer  that  betide  th6  reiom  of  an  inqneat  ior  every  hondred  by  Ihd 
bailiff,  the  sheriff  likewise  retorned  a  panel  of  "kniirhts,  which  sa^s  the  book  are 
U  frrautide  inqueMt,    The  inquests  for  the  hundreds  still  made  their  preeeBtments 
as  in  Bracton*s  time;  and  if  they  presented,  they  likewise  no  doubt  found  indict- 
ments ;  but  these  were  eonfined  to  their  different  hundreds.    The  grand  inquest 
probably  was  to  inquire  at  large  for  every  hundred  in  the  county*  and  the  baa- 
dredors  became  jurors  in  inquests  de  bono  et  malo  or  ex  officio  when  called  upon  ; 
and  if  a  commission  of  assize  and  nisi  prius  were  sitting,  they  filled  the  place  of 
jurors  occasionally  in  assizes  and  juries  in  civil  causes.    When  the  practios 
began  of  returning  a  grand  inquest  to  inquire  for  the  whole  body  of  the  oouotyv 
the  business  of  the  hundred  inquest  must  naturally  decline,  tiU  at  length  the  whole 
burthen  of  presenting  and  finding  indictments  devolved  upon  the  grand  inqueal 
and  the  hundredors  continued  to  be  summoned  merely  for  trying  issues.*'* 

The  criminal  jury  which  tried,  as  well  as  that  which  accused,  w^e  in  their 
origin  but  witne8ses,t  summoned  from  the  neighixHtrhoodI  for  their  supposed 
knowledge,  sworn  to  speak  the  troth  and  responsible  under  the  severest  penaiUea 
for  the  integrity  of  their  verdict.}  If  some  of  the  jury  declared  their  ignorance 
of  the  matter  given  them  in  charge,  such  of  them  were  to  be  withdrawn  and  otbera 
substituted  in  their  stead  ;|i  and  BrittonT  applies  this  doctrine  of  affcfciamnU  te 
the  jury  who  tried  in  criminal  cases.  The  consent  of  the  prisoner  to  be  tried  by 
the  jury  thus  afforced  being  required :  and  if  he  would  not  consent,  he  was  pot  to 
penance,  ^  peine  forte  et  dure,"  till  he  consented.** 

The  change  in  the  nature  of  trial  by  jury,  radical  and  entire  as  it  appears 
viewing  the  system  now  and  then,  was  of  course  gradual  and  progressive  in  its 
aecomplishmeot,tt  and  brought  about  by  the  extension  of  the  requirements  of  so- 
ciety and  property.  When  written  evidence  came  to  exist,  its  use  in  many  eases 
became  necessary  to  the  ends  of  justice;  one  admission  led  to  another,  till  the  trial 
by  a  jury  of  witnesses,  whose  competency  oonsistsd  in  their  knowing  all  about 
tbe  case,  has  been  changed  into  the  present  trial  by  jurors,  whose  best  oompeteney 
consists  in  their  knowing  until  sworn  nothing  of  the  case.  In  seventh  Henry  the 
Sixth,lt  full  knowledge  by  a  juror  of  the  thing  in  issue  and  his  haring  expressed 
bis  opinion  upon  that  knowledge  was  held  no  cause  of  exception  to  him.  It  waa 
not.  says  Mr.  Reeves,  till  the  times  of  Edward  the  l^xth  and  Mary  that  the  merely 
judicial  character  of  jurors  was  entirely  established.^  Indeed  the  doctrine  of  the 
present  day  of  finding  upon  the  evidenoe  and  exploding  their  own  undisclosed 


*  3  Reeves,  p.  133. 

t  3  Reeves,  270;  vide  Fortescue  de  laud.  caps.  90  and  31  and  Selden  and 
Waterhouse*s  notes ;  ''Eisdem  enim  modis  amoveri  poterunt  juratores  a  sacra* 
mento  quibus  et  ttetes  amoveri  a  testimonio.**  Fleta  lib.  4.  cap.  8;  *'the  books  of 
Fieft,  consuetudines  fondorum,  contain,  says  Mr.  Doponoeau  in  his  notes  to  But* 
ler*B  hone  juridlcfB,  the  best  means  of  becoming  acquainted  with  the  feudal  law 
and  show  clearly  as  lord  Kaims  contends  that  the  trial  by  jury  was  originally  a 
trial  by  twelve  witnesses,  who  deposed  of  foots  within  their  own  knowledge.** 
See  Law  Tracts,  p.  85. 

t  See  sut  S8  Edw.  1.  chap.  9 ;  and  34  Edw.  3.  chap.  4. 

§  See  34  Edw.  3.  chap.  7. 

It  Glanv.  lib.  3.  cap.  17;  Bracton,  187,  b.;  Mirrour,  chap.  4.  sect  34;  Fleta  lib. 
4.  cap.  9.  sect.  9.  T  Cap.  4. 

*<  See  sUt.  8  Edw.  1.  chap.  13;  Fleta  lib.  4.  cap.  9.  speaking  of  the  assise  says 
it  shall  beiiktke  ehoiee  of  thejudgu  thus  to ^faret  or  **compeUere  ad  ooncordiam," 
videlicet,  **  quod  vicecomes  ipsos  sine  cibo  et  poto  custodiri  foeiat,  donee  unanimes 
fuerint  et  Concordes.'* 

tt  Hek)  in  37  Henry  6th  that  the  inquest  ought  to  be  foil  without  the  witnesses; 
and  if  any  one  of  the  witnesses  shall  be  retdrned  upon  the  inquest,  he  shall  be 
ouste,  and  if  the  inquest  and  the  witnesses  canH  agree,  the  verdict  of  tiie  inquest 
alone  shall  be  Uken.  Bro.  Abr.  370. 33  As.  Fl.  11. 

tt  Year  Book,  p.  85.  ^2  Reeves,  373. 


flISTORIA  PLACITORUM  CORONifi.         164» 

feftonml  knowledge  from  all  influttice  in  the  findings  of  the  jary,*  would  seem  to 
hv  of  still  later  establisbibeat.  Sir  Matthew  Hale  sayst  that  a  jnry  may  find  on 
their  own  knowledge  of  the  fiiet  and  diffisrently  from  the  evidenoe.  The  form  of 
oath  was  then  as  now  to  find  according  to  the  evidence.  It  was  held  by  Lord 
Holt  in  1698  thai  in  case  a  jnry  give  a  verdict  on  their  own  knowledge  they 
might  to  tell  the  conrt  so;  hot  the  &rest  way  would  be  for  such  of  the  jurors  as 
luid  knowledge  of  the  matter,  before  they  are  sworn,  to  inform  the  court  of  the 
thing  and  be  sworn  as  witnesses.!  In  Henry  Care's  *^  Eogltsh  Liberties*'  pob- 
]isb«i  in  1719,^  it  n  said,  **  The  grounds  upon  which  grand  juries  are  to  proceed 
in  givinff  their  verdicts  are  either  1.  From  their  own  knowledge,  and  so  they  may 
lind  an  indictment  against  a  person  though  there  be  never  a  witness  at  all  to  it ; 
and  a  petty  jury  may  in  like  manner  find  a  person  guilty  of  a  felony  or  murder 
whereof  be  stands  indicted,  though  no  witnesses  appear  to  prove  it;  and  the  rea. 
•on  thereof  is  because  the  juries  being  always  of  the  vicinage,  the  law  supposes 
they  may  know  the  matter  <>f  their  own  knowledge ;  and  therefore  in  all  such 
cases  when  a  jury  is  charged  whb  a  prisoner  and  afier  the  indictment  read,  wit- 
nesses fitil  to  appear,  the  court  always  speaks  thus  to  the  jury,  *  Gentlemen, 
Iiere  is  A.  B.  stands  indieted  of  a  crime,  but  here's  no  witnesses  come  against 
him,  so  that  unless  on  your  own  knowledge  you  know  him  guilty,  you  must 
acquit  him.'  9.  The  other  ground  upon  which  grand  juries  are  to  proceed  is 
tlie  testimony  of  witnesses."  Whatever  may  be  Uie  authority  of  this  book,  and 
whatever  may  have  been  even  at  the  date  of  its  publication  the  legal  soundness 
of  the  position  which  it  assumesjj  it  shows  strongly*  that  the  finding  upon  their 
own  knowledge,  which  seems  to  have  survived  to  the  grand  jury  though  no  longer 
to  the  petit  jury,  was  until  a  late  day,  the  attribute  of  both  in  common,  and  for 
the  same  reason;  and  if  the  grand  jury  is  to  be  considered  tt  judicial  tribunal,  no 
reason  can  be  given  why  this  attribute  should  be  continued  to  the  one  jury  more 
than  to  the  other.  WbUe  jurors  as  well  as  grand  jurors  partook  of  the  character 
of  witnesses,  more  than  of  the  jurors  of  the  present  day,  but  little  can  be  expected 
to  solve  the  question,  how  far  they  may  find  upon  their  own  knowledge ;  still 
some  light  upon  this  subject  appears  long  before  the  jurata  judiciaria  so  com- 
pletely changed  its  nature  and  even  then  individual  accusation  by  the  members 
does  not  seem  to  have  been  the  object  of  or  permitted  to  the  inquest.  BractonT 
gives  as  the  proper  persons  to  be  charged  with  the  capitula,  thosi  who  accuse  no 
man,  *'  qui  neminem  appellant,"  Britton  too  says,**  **  de  nos  mortels  enemy s  de- 
moraunts  en  noetre  terre  nuly  presentement  proprement  ne  poit  estre,  mes  encus^ 
ment  et  appel,  si  come  appara  entre  les  appels." 

The  ieerety  of  the  grand  jury  which  might  fairly  startle  a  philosophical  in- 
quirerH'  into  English  law  considered  as  a  jWiciaZ  tribunal  and  independent  of  the 
control  of  the  GOurt,tt  is  not  at  all  startling  on  the  pages  of  Bracton  where  it  ap. 
pears  only  as  an  accuting  and  infirming  tribunal  and  entirely  subject  to  that 
control.    Mr.  Christian§§  is  quotediJil  as  giving  the  tnie  reason  of  this  secresy,  and 

*  See  King  e.  Sutton,  4  M.  &  S.  533;  Pennsylvania  v.  Leach,  Addison's  IJeps; 
353. 

1 2  Hist  of  the  Com.  Law,  149. 

t  The  King  v.  Perkins,  Holt's  cases  404;  and  see  Bushell's  case,  Vaughan's 
Reps.  149,  and  cases  cited;  Bennet  v.  Hartford  Hundred,  Styles  233,  Mich.  A.  D. 
1650. 

^  4th  ed.  p.  S53. 

I  It  appears  to  have  been  written  in  support  of  the  powers  of  jurors,  both  grand 
ftnd  petit  and  tbeir  independence  of  the  control  of  the  court 

T  Op.  1,  de  corona,  ib.  Fleta,  lib.  1.  cap.  19. 

••  Chap.  3,  0e  Chapitns.  tt  See  Jeremy  Bentham  ut  supra. 

tt«ee  R.  v.Kussell  1  C.  &  M.  947;  Low's  case  4  Greenl.  Reps.  439;  State  v. 
Boyd  9  HUl's  (S.  Car.)  Reps.  988;  Irolay  v.  Rogers  9  Halst  Reps.  347;  Comth. 
T.Clark  9  Browne  (Penna.)  Reps.  393;  Ridgway's  case  9  Ashmead  (Penna.)  958; 
Jones  V.  The  State  9  Blaekf.  Reps.  476;  State  v.  Faseett  16  Conn.  Reps.  464. 

K  Note  to  4  BUcks.  Comma.  156.  ,     DD  1  Chitty's  Crim.  Law  317. 
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fi»r  which  h«  qnole*  an  nnreporled  ease^  m  htang  '^to  pravoBt  the  tetliinon^  pr» 
duoed  before  the  grand  jurj.  firoin  being  eontradieted  by  enboraation  of  perjury  on 
the  part  of  the  penona  agaiaet  whom  faUla  are  found.*  Bracton's  account  woaM 
■eem  much  more  reasonable:  ^et  aMr«te  dioatnr  eia,  quod  si  eit  altquie  in  hnii» 
dredo  vel  wapentakio  too,  qui  male  creditns  sit  de  maleficio  aliquo,  illam  stiatim 
oapiant  si  poasint,  si  antem  noo,  tnne  •eereio  habere  fiioiant  jnstitiariie  nomina 
talium  et  omnium  illomm  qui  male  credit!  snnt  in  jjoadam  sbednla,  at  prsoi* 
lUetur  vicecomiti  quod  iUoe  statim  capiat  et  captoa  Tenirefiiciat  coram  jnslitiariia 
ot  juBtitiitfii  de  iis  fiunant  jostitiam.**!  In  the  aceoont  contained  in  Fleta  of  the 
oomiog  into  the  county  or  the  Jnstitarii  itioerantee,  no  injunction  of  seeresj  la 
spoken  of  in  char^ng^  the  inquiring  jury  with  the  capitnia,  but,  what  perhaps 
well  explains  it,  it  is  given  as  part  of  the  oath  of  the  **  ballivi  servienlea  et  beddli*' 
[who  Braclon  says  are  sworn  to  elect  the  knights  who  are  to  select  the  jurorsl 
that  ^^arcaum  c§neelabuiU,**  they  wiU  keep  secret  things  proper  to  be  kept  secretj 
That  there  was  to  be  any  judieiu  sscrMy  for  the  protection  of  the  juror  or  indepea^ 
dent  of  the  court  is  contradicted  by  the  whole  4enor  of  its  injunction  and  indeed 
in  terms  by  the  passage  from  Bradcn  before  quoted  as  to  the  supervisory  duty  of  the 
judge.  S^rlet*s  ea8e§  shows  the  exercise  of  that  right  by  the  court  and  its  import 
ance  too.  In  Lord  Shaiiesbttry*s  oaseji  the  grand  jnrv  who  wished  that  the  evidenGn 
should  be  submitted  to  them  privately, argued  with  the  court  the  question  of  secresyt 
but  it  was  held,  and  apart  from  the  authority  the  reasoning  of  the  ease  is  satisfa^^ 
tory,  that  the  grand  jury  are  but  officers  and  ministers  of  the  court,  to  whom  the 
evidence  used  formerly  to  be  submitted  in  court,  that  their  private  hearing  of  it  had 
been  substituted  but  ibr  the  convenienoy  of  the  thing,  that  the  sseresy  of  the 
inquiry  was  but  for  the  benefit  of  the  crown  and  which  the  officer  of  the  crown 
well  might  waive*  It  is  plain  that  with  however  laudable  an  intent  and  however 
much  in  accordance  with  the  sympathy  of  some  later  law  wrtters,Y  the  grand 
jury  in  this  case  were  disposed  to  act  out  of  their  sphere  and  tngo  beyond  their 
proper  jurisdiction  for  the  protection  of  the  defendant**  That  the  inquiry 
should  be  secret  **  to  prevent  the  testimony  produced  before  the  grand  jury  fross 
being  counteracted  by  subornation  of  perjury  on  the  part  of  the  persons  against 
whom  hills  are  found**tt  would,  to  say  the  least,  be  an  eitraevdmary  reason,  on 
which  to  found  a  judicial  system  or  part  of  a  judicial  system.  That  *Mt  is  a  part 
of  the  policy  of  the  law**ll  or  that  it  is  ^  lest  a  timid  juror  might  be  overawed  bj 
the  power  and  connexions  of  the  individual  charged**^  would  certainly  be  to 
make  this  contradict  eveiy  other  part  of  the  policy  of  the  common  law,  whoae 
great  and  only  secure  basis  is  responsihilityllil  and  which  oShn  te  no  other  of  its 

*  See  McLellanv.  Richardson  IShepL  Saps.  69;  1  Giead.  on  Ev.  ^  853. 

f  De  corona  cap.  1. 

t  See  Fleta  cap.  16  liK  1  de  corcmatoffibos, 

i  7  Keps.pt  19  p.  98,  and  3  Inst.  33.  038tTriab42O. 

Y  See  Sir  Jno.  Hawle's  remarks  4  St  Trials  183;  and  Mr.  Christian's  note  to 
3  Blacks.  Comms.  303w 

**  See  3  St  Trials  p.  493  when  the  foreman  desired  to  see  the  warrant  of  com> 
mitment 

ft  See  Mr.  Christian's  note  le  4  Blaeks.  Comms.  I96»and  Crocker  v.  The  Slate 
Meig*8  Reps.  130. 

It  See  1  Greenleaf  on  Evidence  $  259. 

^^  See  per  Weston  C.  J.  McClellan  v.  Richardson  1  Shipley's  Reps.  86. 

nil  The  theory  of  the  English  law  that  there  shall  be  no  power  irresponsible 
and  that  where  there  is  no  responsibiUty  there  shall  be  no  power  was  stron|rlj 
shown  in  the  difficulty  between  the  king  and  the  commons  which  led  to  the  petition 
of  rights  and  which  arose  out  of  the  imprisonment  of  Hampden  and  the  others  who 
refused  to  pay  the  forced  loan  levied  by  the  king  of  his  own  aathority  without  act 
of  parliament  Upon  habeas  corpus  taken  to  have  theee  persons  bailed  **  their 
commitment  by  order  of  the  king"  was  returned  to  the  writ,  without  setting  forth 
farther  cause*  And  this,  whether  a  commitment  by  the  king  must  not  show 
a  cause,  was  one  of  the  questions  between  the  king  and  the  commons;  althoogh 
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■ 
I  

•ffioen  9o  vnworUiy  a  lore  to  doty.  That  it  it  **  nt  ai  ait  aliqoia  male  creditUi 
iUiun  aUtim  capiaDt***  would  aeon  taaaon  and  anough;  parttcolarly  whan  wa 
oooaider  that  uatU  lataly  all  arraat  hy  juttioaa  upon  aiiapicion  without  inquest  waa 
a  matter  of  mach  doubt  in  the  English  law.t  In  Conneoticut  the  prtaooer  ia 
admitted  to  the  crand  jury  room  and  to  cross  examine  the  witnesMs  prodnoed 
afainst  him,  yet  the  aeeresy  of  the  prooeeding  which  is  thns  annoUed  for  e? ery 
proper  and  original  purpose,  seetaa  to  be  atiU  need  to  mar  jostice  by  proTentiog 
the  disclosure  of  &ots  important  to  its  purposes.  See  the  mfe  ▼.  Fu990t,X  whera 
it  is  held  that  a  witness  may  be  indicted  for  perjuring  himself  before  the  grand 
jury,  but  every  possible  means  of  his  conviction  seems  to  be  taken  away.  When 
aeeresy  came  to  be  a  part  of  the  grand  juror's  oath  does  not  appear.  Tlie  more 
aatient  form  of  oath  aa  belbre  quoted^  la  not  materially  different  from  the  pre. 
aent  form  in  thia  reapect  Lambard  who  wrote  in  the  beginning  of  the  reign  of 
James  the  First  says  in  hia  adviee  to  grand  jurorajl  **  finally,  that  they  diaeorer 
not  their  own  doinga,/sr  it  ia  nmuMy  mpmrt  ^ their  aoM,  that  they  ahali  keep  tha 
king's  counsel  and  their  ftUowa." 

The  present  grand  jury  seems  to  have  been  in  its  origin  only  an  aeetmng  tri- 
bunal to  inform  the  justices  of  the  offenders  and  criminals  within  the  county  where 
they  were  holding  their  court,^  not  at  all  conaidered  as  now  a  privilege  aud  right 
of  the  subject  and  a  protection  of  his  liberty,**  but  on  the  contrary  a  meana  and 
power  of  tiie  govemmenttt  That  this  was  so  appears  from  the  early  writers  in 
tiie  English  Taw  before  quoted.  That  it  continued  long  so  is  shown  by  what 
Lambard  ssysti  in  speaking  of  this  jury  of  inquiry  for  the  county,  that  it  **ia 
made  up  with  us,  for  the  most  part,  of  the  cenataoUs  oniy."  Fortescue,  whoaa 
book  is  in  fact  aa  well  aa  by  title  **  de  laudUnu  legnm  anglis,"  although  he  treate 
folly  of  the  merit  of  the  trial  by  jury  and  extols  it  extremely,  in  criminal  caaes  aa 
among  the  *«  javamina  ob  favorem  vitn,"  says  nothing  of  the  judicial  protection 
of  the  aocosing  inquest  The  presentment  of  the  grand  inquest  wsa  but  one  of 
the  means  of  acaosation,  of  which  there  were  many:  it  would  appear  from  Brac- 
ton  that  where  there  waa  an  individual  accuser  who  laid  his  charge  before  the 
josticee  the  grand  inqoeat  took  no  cognizance  of  it ;  but  the  prisoner  was  pat 
upon  hia  tri^  and  that  trial  might  be  either  by  doal  or  by  what  w^now  oall  a 

the  lawyera  in  the  hooae  of  commons  went  further  and  contended  that  thera 
could  be  no  commitment  at  all  by  order  of  the  king.  In  a  letter  which  the  king 
addressed  to  the  lords,  7  St  Trials  198,  while  the  petition  of  righte  was  debating 
between  the  booses,  he  agreed  to  yield  the  point  of  foroed  loans  and  never  to 
make  another ;  but  he  would  not  give  up  the  point  of  **  shewing  the  cause  of  hia 
commitmente**  on  return  to  habeaa  oorpos,  because  it  often  happens  that  aliould 
the  cause  be  shewed  the  service  would  thereby  be  destroyed  and  defeated.  And 
Ihia  ia  the  aame  reason  that  would  formerly  appear  in  the  law,  for  the  seerat 
power  of  prooaaa  for  grand  juries.  Bat  the  commons  withered  thia  flower,  tha 
alleged  prerogative  of  the  crown.  In  the  debate  in  the  hoose  of  commons,  4  Car. 
upon  the  right  of  the  crown  to  imprison  in  any  case.  Sir  £.  Coke  denies  such 
right  beeauee  the  king  is  irresponsible  and  on  this  ground  contends  that  the  stat. 
IVeatoL  X,  which  gave  the  right  to  impriaon  on  the  ** prsceptam  domini  regie'* 
meant  and  had  alwaya  been  construed  the  prasceptum  of  hia  josticee  of  tlia  King's 
Bench  and  common  pleaa  who  are  Responsible. 

*  Bracton  at  sop. 

t  See  4  Inst  176.  9  Hale  108.  9  Hawkina  ehap.  IS  i  18. 

t  16  Connec  Rape.  464.  i  Book  of  Oatha  p.  906. 

D  Eirenarcha  Book  4  chap.  3  p.  409. 

T  An  indictment  is  '*an  accusation  by  the  jorie  of  the  offimder  and  ait  tn/br- 
wurtion  of  the  eoMfi,  from  whence  they  receive  their  charge  of  his  oflbnca.  Pulton, 
169.  b.  ind  aee  Lamhard,  lib.  4.  cap.  B,  pb  401. 

**  See  Hala,  Blackstone,  Wilson,  &c  ante. 

ft  Although  no  doubt  a  means  early  found  safor  and  belter  for  tha  sabject  than 
other  irrtapeneihU  aocoaatioos,  as  aee  atat  95.  Edw.  III.  ohap.  4. 

tX  Eiren.  lib.  4.  cap.  1.  p.  398. 
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petit  jury  at  the  option  of  tbe-  accused.*  Indeed  nntil  abolished  hy  statafe 
59  Geo»  III.  an  appeal  properly  began  and  ttfter  abandoned  or  otherwise  prevented 
from  completion  pat  the  accused  npon  his  trial,  as  an  indictment,  withont  any 
intervention  of  the  grand  inquestt  Lambard  says  that  these  justices  **  who  tak^ 
kwnoledge  by  the  labour  of  iurors  in  inquests,  may  have  understanding  also  by 
other  men,  and  that  is  to  be  done  either  by  the  presentment  of  public  officers  or  by 
the  information  of  private  persons;  in  some  cases  they  may  hear  one  another,  and 
in  such  case,  the  report,  of  one  of  the  justices,  hath  the  force  of  the  presentment 
of  twelve  men,  so  that  he  and  his  fellows  may  proceed  upon  it'*t 

*  De  Corona,  151.  a.  cap.  32. 

t  See  the  text  ante;  and  3  Hawkins,  chap.  25.  ^  10.  The  common  law  seems 
to  have  favoured  this  individual  accusation  over  that  of  the  accusing  tribonal,  for 
without  it  until  stat  21.  Hen.  VIII.  chap.  11.  there  was  no  restitution  of  the  goods 
npon  conviction  of  larceny,  except  where  the  individual,  not  the  inquest  accused. 

X  Eiren.  lib.  4.  cap.  &  p.  107. 


[165] 


CHAPTER  XXIII. 


CONCERNING  THE  FOBMS  OF  INDICTMENTS  IN  CASES  CAPITAL^ 
AND  FIRST  TOUCHING  THE  FORM  OF  THE  CAPTION  RETURNED 
UPON   A  CERTIORARI. 

It  will  be  a  business  of  too  much  length,  and  beside  my  inten- 
tion to  treat  of  all  indictments  in  cases  of  criminal,  but  I  shall 
confine  myself  only  to  those  that  are  capital. 

Touching  the  forms  of  indictments,  there  are  two  things  con- 
siderable :  1.  The  caption  of  the  indictment :  2.  The  indictment 
itself. 

The  caption  of  the  indictment  is  no  part  of  the  indictment 
itself,  but  it  is  the  style  or  preamble,  or  return  that  is  made 
from  an  inferior  court  to  a  superior,  from  whence  a  certiorari 
issues  to  remove;  or  when  the  whole  record  is  niade  up  iu 
form,  for  whereas  the  record  of  the  indictment,  as  it  stands 
upon  the  file  in  the  court,  wherein  it  is  taken,  is  only  thus: 
Juratores  pro  domino  rege  super  sacramentum  isuum  prae^ 
aentantj  when  this  comes  to  be  returned  upon  a  certiorari  it  is 
more  full  and  explicite,  viz.  in  this  form : 

Norff.  •Ad  generalem  sessionem  pads  tent*  apud  S.  in 
comit'  prmdicto  5  die  Octobris  anno  regni,  fyc.  25  co-- 
ram  A.  B.  C.  D.  4'  sodis  suis  justidariis  domini  regis 
adpacem  dicti  domini  regis  in  comit'  predict*  con^ 
servand%  neenon  ad  divers'  felonias  transgress'  4*  ^ii^ 
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mal^acta  in  eodem  coffiitaV  audientP  fy  terminancT 
aasignatisj  per  sacrament*  E.  F.  6.  H.  ^c.  proborum 
4r  iegalium  hominum  eomW  prxdici'  jurat*  fy  oneat* 
ad  inquirend*  pro  dido  domino  rege  4*  pfo  corpore 
comiV  prxdict*  existit  praeseniaium^  1  ] 

1.  First,  The  name  of  the  county  must  be  in  the 
margin  of  the  record^  or  repeated  in  the  body  of  the  [  166  3 
caption. 

2.  The  court  where  the  presentment  is  made,  must  be  ex- 
pressed, viz.  ad  generalem  sessionem  pads,  fyc.  or.  €id  gene^ 
ralem  goalm  regis  deliberationemy  ^c>[2] 

3.  It  must  appear  where  the  session  was  held,  and  that  the 
place  where  it  was  held  is  within  the  extent  of  the  commis- 
sion, and  therefore  if  Dorset  be  in  the  margin,  and  the  caption 
be  ad  generalem  sessionem  pads  tent*  apud  S.  and  says  not 
in  comitat*  prmdicto^  it  is  nought,  H.  42  Eluz  B.  JR.  Ludlow*s 
case,  CrokSj  n.  10..  p,  738.  P.  40  Eliz.  B.  JR.  Croke,  n.  4. 
p.  606.  C Hildas  case;  so  if  west-riding  in  comit*  Eborum  be 
in  the  margin,  and  caption  be  apud  S.  in  comit.*  prmdictoj  it 
shall  be  quashed,  because  it  doth  not  say  apud  S.  in  west* 
riding  in  comitatii  prmdict  T.  5  Jac.  B.  R.  and  P.  9  Jac.  B  R. 
Thorny*s  case,  Croke,  n.  6.  p.  276.[3] 

4.  The  justices  names,  H.  42  Eliz.  B.  R.  Ludlow^ s  case. 
But  it  is  not  necessary  to  name  all  the  justices  by  name,  bat 

the  rest  may  be  supplied  by  the  words  (^  sodissuisy^.)  But 
so  many  are  fit  to  be  named  as  are  enabled  by  their  commis- 
sion to  hold  a  session,  and  the  return  of  the  caption  is  supposed 
to  agree  with  the  title  of  their  sessions.  [4] 

5.  The  title  of  their  authority,  as  justii^  ad  gaolem  domini 
regis  com*  prmdict*  deliberand*. 

And  notCy  that  if  there  be  a  session  by  three  commissions, 
as  of  gaol-deli?ery,  oyer  and  terminer^  and  the  peace,  if  it  be 
returned  at  a  session  holden  before  them,  and  the  record  be 
made  up,  as  upon  all  three  commissions,  if  they  have  jurisdic- 
tion to  take  the  indictment  but  by  one  of  those,  it  is  good,  tho 
not  enabled  to  take  it  by  the  other.  9  H.  7. 9.  a. 


[1]  Arch.  C,  P.  S7,  (by  Ife;f6y,  1846,)  3  Bum'$  J.  869,  edit  1845 ;  R.  r. 
Feandy,  I  Leaek,  425;  4  Went.  PL  41,  105,  133, 150, 174, 332 ;  6  /<{.  1,  357, 
373»  Cr.  Cirt.  Com.  337  s  3  fTntoiL  e.  35, $,  118, 136, 137;  Saik.  605;  3  Ar.  865; 
B. ▼.  Wmm,  1  /tf.  698;  R.v.  UM,  XT.R.  320. 

[3]  3  Bifm'f  /.  870;  Dean  ▼.  Tie  SiaU^  Martin  if  Yerger^  137;  SHaU  ▼• 
2iile,  5  halat,  348;  McClure  ▼.  The  StaU,  1  Yerger,  308. 

[3]  See  Seeft  ▼.  Com.  8  Leigh^  731 ;  StaU  ?.  Lane,  4  LredeU^  113. 

[4]  The  ataUi.  Sutton^  I  Murfk.N.C.R^,fiSQ. 


■> 
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Ttni'  coram  justidariiB  ad  paeem^  without  saying  neenofM. 
ttd  divert  felonias^  4^.  audietuf  4*  ttrminand^  asaignatis^  is 
not  good  to  remote  an  indictment  because  tho  that  clause  be 
usually  added  to  all  commissions  of  the  peace,  yet  there  are 
not  thereby  justices  of  a^er  and  terminer ^  and  that  clause 
ought  to  be  added  to  their  return,  because  without  that  clause 
they  cannot  proceed  by  indictment.  28  E.  4.  18.  b.  2  R.  3. 
9.  a.  b. 

And  altho  in  all  commissions  of  oyer  and  terminer^ 
£  167  ]  gaol-delivery,  and  of  the  peace,  there  be  some  that  are 
« of  the  quorumy  without  which  there  can  be  no  sessioa 
held,  yet  in  the  caption  there  need  not  be  any  mention^  whether 
any  of  them,  or  which  of  them  are  of  the  qtufmmi  bnt  generally 
as  before,  for  it  i?  sufficient,  if  de  facto  the  session  be  held 
before  him  or  them  that  are  of  the  quaru$ih  tbo  not  so  met^* 
tiond  in  the  return,  and  so  is  the  usual  course. 

But  it  seems,  that  if  an  act  of  parliament  doth  expressly 
limit,  that  such  or  such  an  offense  sbaJl  be  heard  and  determined 
befow  two  or  more  justices  of  the  peace,  ^c,  whereof  one  to  be 
of  the  quorum,  the  caption  of  such  an  indictment  of  such  aa 
offense  ought  to  mention,  whereof  t^.  ^c.  is  of  the  quorum,  as 
is  used  in  the  return  of  orders  made  by  two  justices  touching 
bastard  children  upon  the  statute  of  18  Eliz,  cap.  3.  because 
the  act  of  parliament  precisely  limits  one  to  be  of  the  quorum^ 
and  therefore  must  be  pursued. 

6.  It  must  return^  that  the  indictment  was  made  per  sacra* 
mentum-lS] 

7.  It  must  name  the  jurors  that  presented  the  offense,  and 
therefore  a  return  of  an  indictment  or  presentment  per  aacra^ 
vuntum  A.  B,  C.  ^  D.  ^  aliorum  is  not  good,  for  it  may  be  the 
presentment  was  Jby  a  less  number  than  twelve,  in  which  case 
it  is  not  good.  H.  41  JS/tz.  B.  R.  Crake,  n.  16.  Clyncard*s 
case,  p.  654.  and  it  seems  to  me,  that  all  the  names  of  the  jurors 
ought  to  be  returned ;  for  the  party  indicted  may  have  an  ex* 
eeption  to  some  or  one  of  them,  as  that  he  is  outlawed,  in  whictL 
ease  the  indictment  may  be  quashed  by  plea,  tho  there  be  twelve 
besides  without  exception;  for  possibly  that  one,  who  is  not 
legalis  homo,  may  influence  all  the  rest,  and  so  vitiate  the 
whole  ipdictment. 

8.  They  must  be  returned  to  be  probi  8f  legates  homines, 
and  de  comitate  prsadicto,  and  this  holds  as  well  in  the  ease  of 
the  coroner's  inquest,  as  of  other  indictments  or  presentments. 
P.  80  Jac.  B.  R.  Croke  8.   Oity^s  case,  p.  635. 

[5]  1  Keb.  329;  9  Id,  676;  1  Sid.  140;  3  Mod.  203;  Hatdt.  e. 25. «.  136;  Bee. 
Abr.  iMdkL  1;  3  Bwm'B  J.  871. 
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9.  It  seems  requisite  also  to  add  this  claase,  oneraii  i^Juraii 
ad  inquirendum  pro  domino  regt  4*  pro  corpore  comii*  pras^ 
dicV;  and  if  it  be  a  presentment  by  the  grand  jury  of 

a  liberty,  ad  inguirend'  pro  domino  rege  ^  pro  liber'  [  168  3 
iaie  de  S.  vel  rapd  de  S. 

10.  If  it  concludes  qui  dicuntf  and  says  not  super  sacrament% 
4*0.  or  prmsentatum  existit^  and  says  not  per  sacramentum^ 
4-c.  prmseniaium  exisHt,  it  shall  be  quashed^  for  their  present** 
ment  must  be  upon  oath,  and  so  returned  j  so  ruled  7!  23  Car. 
1.  B.  R. 

And  thus  far  for  the  caption  of  the  indictment,  where,  note  1. 
That  if  the  caption  be  faulty  in  the  form^  yet  the  same  term  it 
may  be  amended  by  the  clerk  of  the  assises,  or  the  peace,  but 
not  in  another  term.  ' 

)e.  But  in  another  term,  the  clerk  that  returns  it  shall  be  fined 
for  his  informal  return.[6] 


[6]  In  R,  ▼.  AyUU,  6  iL  ^  £tt.  347.  «.  it  wai  objected  upon  error  that  the  eap. 
lion  did  net  eontain  the  iiamee  of  any  of  the  joron,  the  Hooie  of  Lords,  after 
•enettltktf  the  jadfMt  aiBrned  the  jadgmenU  And  in  J2.  ▼«  JfereA)  6  Id,  S36, 
the  ChiefJiMtice  agreed  that  the  iosertioo  of  the  names  is  not  neoessary.  Sec  A 
▼.  Z>aMs,  iC.if  P.  470;  2  Sir,  702;  4  Ba$t^  174.  In  OrttBon  ?.  StaU^  5  How, 
JKm.  Ai^.  dS,  it  appeared  by  the  record,  that  a  foreman  was  appointed,  and  the 
indkaUnent  was  retnmed  signed  by  him,  and  the  caption  stated  that  the  grand 
jury  retorned  the  bill  into  court  by  their  foreman,  it  was  held  sufficient.  It  is  not 
necessary,  in  New  Jersey,  to  aver  the  specific  qualifications  of  the  grand  jurors, 
if  they  be  described  as  good  and  lawful  men;  nor  that  tlie  grand  jurors  were  sum* 
dioned  and  reckoned  as  such.  SimU  ▼.  iVtee,  6  MaUL  SOS;  fiUff  r.  Jsnet, 
4  Id,  457.  In  New  York,  if  the  caption  states  that  the  grand  jury  were  ewom 
nnd  charged,  without  saying,  then  and  there,  the  judgment  will  be  arrested.  7^ 
People  Y.  Ouemoey,  3  Jokne,  365.  The  caption  must  show  that  the  venire  faci&9 
was  returned,  and  IW>m  whence  the  jury  came,  or  it  will  be  bad  on  demurrer. 
SlUe  ▼.  ihmUr,  Poefo  Term  Rep,  166;  iStele  ▼.  JFWUs,  U.  140;  SUU  y.  mU 
liame,  3  McCord^  301 ;  Tipion  w.  Suue^  Peck  Rep,  8 ;  Cornell  ▼.  SttUe^  Martin  if 
Terger^  147;  Wordeidee  ▼.  SUOe,  3  How,  BGet.  Rep,  655;  Chit.  C.  L.  337.  A 
■Utement  of  the  term  in  the  capUon  thus,  ••  Fall  Term,  1833,*'  and  in  the  body  of 
Ifae  indictment,  charging  the  time  of  the  oilbnae,  in  these  words,  **  on  the  first  day 
of  ▲ngust,  in  the  present  year,**  was  hekt  good;  and  it  was  said  that  there  waa 
no  necessity  for  stating  any  time  in  the  caption  of  an  indictment  found  in  the 
County  or  Supreme  Court  Ska/«  v.  Haddock^  3  Hawke,  461 ;  see  State  v.  Harrie^ 
ft  Balet,  361  {  H.  t.  Morgan,  1  Ld,  Raym.  710.  As  to  the  mode  of  rectifying  mis. 
takMi  in  the  caption,  see  iZ.  r.  JuHieee  of  MuLdUeex,  5B.if  Aid,  1113;  R,  t. 
Mdr9k,eAd,AEU.fMi  Penneylw,  Bell,  Add.  173;  State  v,Jone$.iHaUt.  4^7; 
see  generally  Sihifc  t.  Briekell,  1  Hawke,  354;  State  r.  Gt^r^  13  Verm.  ^ 
647;  StaU  v.  Smith,  3  HarHngton,  533;  U,  S,  w,  Ineurgente^  3  Dall,  348;  Pc 
T.  Jewett,  3  Wend.  319;  State  ▼.  Waeden,  N.  C  Term  Rep.  370;  1  Saund.  Rep. 

9«0^  <#Wr. 
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CHAPTER  XXIV. 

COKCERVINO  THE  BODT  OV  THB  INDICTMBHT  HT  CASKS  CAPI- 
TAL, AND  THE  SBYXBAL  PABT8  THEBBOV^  AHD  THB  VOBMS 
BEQ0ISITE   THEBBIB. 

This  is  a  large  and  tiDcertain  title,  and  hard  to  be  reduced  to 
any  certain  orders ;  1.  Because  the  parts  of  an  indictment  are 
many.  2.  The  strictness  required  in  indictments  is  great,  be- 
cause life  is  in  question.  3.  Therefore  very  nice  and  slender 
exceptions  have  been  of  latter  ages  allowd,  and  they  have  been 
with  too  much  facility  quashed  and  reversed.  4.  The  circum- 
stances offsets  and  crimes  are  very  various. 

Yet  I  shall  endeavour  to  reduce  this  title  to  as  much  cer- 
tainty, and  as  good  a  method  as  I  can,  confining  myself  to 
capital  causes,  tho  there  be  many  things  that  will  arise  equally 
applicable  to  causes  of  an  inferior  nature. 

An  indictment  is  nothing  else  but  a  plain,  brief,  and 
[  169  2  certain  narrative  of  an  offense  committed  by  any  per- 
son, and  of  those  necessary  circumstances,  that  concur 
to  ascertain  the  fact  and  its  nature;  and  therefore  I  shall  con- 
sider 1.  Some  generals,  that  concern  indictments  in  general. 
2.  I  shall  consider  the  several  parts  of  indictments  in  their 
order. 

Among  these  generals  these  will  come  to  be  considerd,  that 
follow. 

I.  Regularly,  every  indictment  ought  to  be  in  Laiiny  as  all 
pleadings  in  the  courts  of  law  ought  to  be,  and  it  is  of  excellent 
use,  because  it  being  a  fixed,  regular  language,  it  is  not  capa- 
ble of  so  many  changes  and  alterations,  as  happen  in  vulgar 
languages.(a) 

If  there  be  a  proper  Latin  word  for  any  offense  or  thing 
containd  in  an  indictment,  it  may  not  be  supplied  with  general 
words,  and  an  Anglich 

Therefore  an  indictment,  qudd  exercuti  quasdam  diabolicas 
artesj  %Snglicl  witchcraft,  was  quashed,  because  there  is  a  pro- 
per Latin  word  for  it;  viz.  Incantatio.  M.  2  Car.  B.  Dr. 
Lamb^s  case.(6.) 

(fl)  Thif  is  now  alter4  bj  4  Geo*  2.  mip.  26,  6  Oto.  2.  cap.  6.  which  raquirM 
all  indictmentt,  ^e,  to  be  in  the  Engli$h  tongue;  for  notwitnstandinff  the  excel- 
lency of  the  oie  here  mentiond  by  oar  anthor,  it  waa  thought  to  be  of  much 
greater  oie  and  importance,  that  they  ihoald  be  in  a  language  capable  of  being 
known  and  understood  by  the  partiee  concerned,  whoee  livet  and  libertiea  were 
to  be  afiected  thereby. 

(»)  JVby  d6.  Ltteh.  156.  W.  Joiwf,  143. 
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Regnlarlyt  false  Latin  doth  not  vitiate  an  indictment,  if  yet 
the  indictment  be  reasonably  intelligible,  5  Co.  Rep,  121.  a. 
Lang' a  case,  AT.  30  ^  31  Etiz.  Croke,  n.  3.  B.  B.  Brickett^s 
ca8e,(r)  as  prmfato  reginm,  where  it  should  be  prmfatm. 

Bot  if  the  words  be  words  of  art,  and  by  omission  or  mis- 
placing of  letters  become  insignificant,  they  vitiate  the  indict- 
ment, as  burgariter  for  burglariierj  feloniter  for  felonicly 
murdredavii  for  murdravii;  but  burgulariter  hath  been  held 
good,  4  Co,  Rep,  39.  b,  Brookes  case,  ibid.  41.  6.  HaydorCa 
case,  5  Co.  Bep,  121.  a.  Long's  case.  H.  45  Eliz.  B.  R. 
Crokeyn,  15.  Rj/le*s  CBiae,{d) 

So  if  it  make  the  indictment  insensible  or  uncertain, 
as  if  •a.  and  B.  be  indicted  for  stealing,  felonici  cepit  [  170  ] 
4"  asportavitj  where  it  should  be  eeperunij  it  shall  be 
quashed,  P.  42  Eliz.  B.  R.  Lane's  case;(6)  so  in  an  indictment 
of  murder,  the  stroke  laid  in  sinistra  bracio,  whbre  it  ought  to 
be  braehiOf  for  it  appears  not  where  the  wound  was,  the  words 
being  insensible.     T.  31  Eliz.  B.  R.  Webster's  case,(/)[l] 

Abbreviations,  that  are  usual,  are  allowable  in  indictments, 
as  well  as  in  other  pleadings,  and  shall  be  construed  to  the  best 
advantage  for  the  maintaining  of  the  indictment,  as  if  an  indict- 
ment be  maintainable  upon  one  statute  or  more,  a  conclusion 
tontra/ormam  itatut,  in  hujustnodi  casu  edit,  ^provis.  shall 
be  construed  singularly  or  plurally,  as  makes  best  for  the  main- 
tenance of  the  indictment.(^) 

Figures  to  express  numbers  are  not  allowable  in  indictments, 
tho  sometimes  literal  numbers  be  allowable  in  returns,  but  in 
indictments  the  numbers,  whether  cardinal  or  ordinal,  must  be 
expressed  in  Latin.[2] 

II.  An  indictment  grounded  upon  an  offense  made  by  act  of 
parliament  must  by  express  words  bring  the  offense  within  the 
substantial  description  made  in  the  act  of  parliament,  and  those 
circumstances  mentiond  in  the  statute  to  make  up  the  offense 

(c)  Cn.  Eliz.  108.    •  (d)  Cnt.  Eli*.  930.  (e)  Cro,  Elig.  754. 

(/>  By  the  name  of  GMen*«  cMe?    Ctb.  Elix.  137« 

(g)  This  IB  abo  alterd  by  4  (7m.  2.  cap.  26.  6  Oi^  2.  emp,  6.  wkiofa  prohibitt  all 
abbreviations  in  iDclictmenU,  S^e, 


[I]  See  SMe  ▼.  Wdiney^  15  Verm.  298;  Suae  r.  Holder^  2  JMbCohl,  377;  film- 
Men*  ▼.  Com.  1  RauUe,  142;  SUUe  v.  Dueetoe,  1  Bay,  377;  State  ▼.  Carter^  Conf. 
Bep.  210;  2  a«y,  140;  PeopU  ▼.  Warwr^  5  Wend,  271 ;  StaU  r.  JMbtev,  2  De9. 
450;  StttU  V.  Brady,  14  Verm,  353. 

[2]  Bat  eee  R,  ▼.  Jlfa#ofi,  1  Eaet,  180.  It  it  more  proper  to  write  the  figforee 
at  length  than  in  Arabic  characters,  bat  the  contrary  will  not  vitiate.  Slate  t. 
Baifard^  7  Port«r^  101 ;  SttAe  ▼.  Hodgeden^  3  Verm.  481 ;  Feck.  165.  As  jto  inter- 
liaeaUons,  see  iS.  ▼.  Dame^  1  C.SfF.  319. 
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gball  not  be  supplied  by  the  general  coodudion  contra  fyrmam 
siaiuii. 

And  80  it  iSy  if  an  act  of  parliament  oust  clergy  in  certain 
cases,  as  murder  ex  maliUd  prmeogitatdy  robbery  in  or  near 
the  highway,  stabbing  one  not  having  struck  first,  nor  haring 
a  weapon  drawn,  tho  the  offenses  themselves  were  at  common 
law,  yet  because  at  common  law  within  clergy,  they  shall  not 
be  ousted  of  clergy,  tho  convicted,  unless  these  cireurastaBcea, 
as  ex  malitid  prmeagUatd^  or  prope  aliam  viamj  ^e*  be  ex«- 
pressed  in  the  indictment  [3] 

But  where  an  offense  is  made  fdony,  or  otherwise  punisha- 
ble by  act  of  parliameiit,  tho  the  indictment  must  take  in  the 
circumstances,  which  in  the  body  of  the  act  make  np  the 
offense,  yet  if  by  a  proviso  in  the  same  statute,  or  by 
[  171  3  ^°7  subsequent  statute  some  cases  or  circumstances 
are  exempted  out  of  the  act,  the  indictment  need  not 
mention  and  qualify  the  offense,  so  as  to  exempt  it  out  of  thtt 
proviso,  but  the  party  shall  have  advantage  of  the  proviso  by 
pleading  not  guiltjf^  and  in  the  same  manner  shall  have  ad- 
vantage of  the  subsequent  statute  to  excuse  him  by  virtue  of 
the  statute  of  21  Jae,  cap.  4.[4] 

If  a  statute  prohibit  any  act  to  be  done,  and  by  a  substantive 
clause  gives  a  recovery  by  action  of  debt,  bill,  plaint,  or  inibr^ 
mation,  hut  mentions  not  indictment,  the  party  may  be  indicted 
npon  the  prohibitory  clause,  and  thereupon  fined,  but  not  to 
recover  the  penalty,  as  upon  the  statute  of  3  Jae.  cap.  5«  pro- 
hibiting recusants  to  baptize  their  children  by  a  popish  priest 
ff.  7  Car.  B.  R,  per  Cur^t  but  then  it  seemo  the  fine  ought  not 
to  exceed  the  penalty.  P.  22  Car.  B.  B.  College  ef  Phytic 
cianSj  vide  tanun  M.  20  Jac.  B.  B.  Croke,  n.  4«  Caeile^s 
case,  eonira.{h)l5'] 

(I)  Cro.  mix.  644. 

I         ■  -~^-^— ^^— ^^— ^^— ^— ^— ^^^-^-^-^— ^^■^— — — ^^^-^-^— — ^^■^^— -^— ^-^— ^-^— ^— ^^— 

[3]  1  Ltach,  946;  1  Ea§t,  P.  C.  419;  Li.  Baym.  lil ;  Buwr.  679;  1  T.  R. 
232;  Stater.  Giffbon$,  i  Simik,  51  i  SMe  v.  Cakrin^  ChariUm^  151 ;  U.S.i.Lmn. 
catttr^  3  McCUan'9  Rtp.  431 ;  Cem.  r.  Hornet^  15  Pick,  931;  Journey  ▼.  Sute, 
1  Mis$ouri,  304 ;  lU$p.  r,  Tryer,  3  Yeate9,  451 ;  Updegraf  v.  Com.  6  S.  A  JL  5; 
3  id.  273 ;  1  Rawle,  &0  ;  S  m<.  64 ;  3  Penn.  Rep.  180;  3  WaiU,  330;  7  id.  199 ; 
5  mmt.357;  19&  ^r  i^496;  SfiOTew.  11;  3  JftOord,  449;  1  BaiLlU. 

[4]  1  Siderf.  903;  1  Xw.96;  Bwr.  148;  id.  1037;  Ar.  UOl;  1  Eati,  648; 
5  T.  R.  BSi  I  Bl.  Rep.  330;  9  Hw*.  e.  95«  §.  119;  Bm.  Air.  Jhdiet.  M.  9; 
MMewv.Siaie,^  Yergtr,  ^9S;  8i4gie  r.  AdettM,  ^  N.  Hamp.  5SS ;  Slate  Y.Som^ 
men,  3  Verm.  156;  hniaee  Reynolde  ▼.  Siate,  9  N.i^ifcCmni,  365;  State  ▼.  ffar^ 
man,  3  Dev.  229;  State  r.  ^ftin,  2  Dev.  if  Bat.  31 ;  Cam.  r.  I%urlam^  94  Pick. 
374;  State  v.  WtMler^  5  HaUt.  293;  State  v.  Cr^t,  1  Walker,  409. 

[5]  R.  t.  BayaU,  Burr.  899;  R.  ▼.  Wrigkt,  id.  543;  It  t.  JbiKt,  SX^.  1146;  R. 
T.  Harris,  4,T.ML  905;  Moore  y.  State,  9  Yerger,  353. 
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But  if  the  act  be  not  prohibitory,  but  only  that  if  any  person 
shall  do  such  a  thing,  be  shall  forfeit  5/.  to  be  recoverd  by  ac* 
tion  of  debt,  bill,  plaint,  or  information,  he  cannot  be  indicted 
for  it,  but  the  proceeding  must  be  by  action,  bill^  plaint,  or  in- 
formation. P.  6  Car.  j8.  B,  Day^»  ca8e.[6] 

If  a  nmn  be  indicted  for  an  offense,  which  was  at  commoft 
law,  and  concludes  corUraformam  siaiuh\  but  in  truth  it  is  not 
brought  by  the  indictment  within  the  statute,  it  shall  be  quashed, 
and  the  party  shall  not  be  put  to  answer  it  as  an  offense  at 
common  law. 

As  if  a  roan  be  indicted  for  drawing  his  dagger  in  the  church 
upon  «AaK  contra formam  staiuiij  viz.  f  E.  6.  axp.  4.  but  omits 
these  words  with  an  intent  to  strike^  the  indictment  shall  be 
quashed,  and  the  party  not  put  to  answer  the  assault  at  com- 
mon law.  P.  33  Eliz.  B.  B.  Croke,  n.  23.   Penhallo's  case.(t) 

So  if  a  man  be  indicted  for  a  riotous  and  forceable  entry  con^ 
tra  formam  statuti^  viz.  8  H.  6.  cap.  9l  and  the  statute  is  mis* 
recited,  he  shall  not  be  put  to  answer  the  offense  at 
common  law,  but  the  indictment  shall  be  quashed*  [  172  1 
M.  35  ^  36  Bliz.  B.  B.  Crdkcj  n.  10.  Hall  and  Oa- 
wnj{k)  M.  41  Eliz,  B.  B.  Croke,  n.  10«  Eden^s  case(/)  yet  vide 
M.  10  Car.  Helmets  ca8e.(m)  A  man  indicted  for  felonious 
burning  of  a  house,  upon  not  guilty  pleaded  a  special  verdict 
was  found,  it  was  adjudged  no  felony,  as  the  case  was  founds 
yet  upon  the  same  indictment  he  was  adjudged  to  the  pillory, 
and  fined  500/.  and  bound  to  bis  good  behaviour,  but  gusere  of 
that  case,  for  it  seems  unreasonable,  because  being  tried  for 
felony,  he  hath  not  those  advantages  for  his  defense,  as  if  he 
were  indicted  only  for  trespass ;(n}  M.  10.  Car.  A  B.  Croke^ 
n.  3.  vid.  2  H.  7*  10.  h. 

If  a  statute  be  particular,  it  must  be  recited  in  the  indictment) 
and  proved  by  an  examined  copy  upon  the  trial.  [7] 

But  if  a  man  be  indicted  qubdfurat%ie  e#/,  and  says  not  fehh 
nidi  this  indictment  imports  but  a  trespass,  and  the  offender  may 
be  put  to  answer  it  as  a  trespass.   2  H.  7.  10.  b.  18  E.  4.  10  b. 

And  so  it  seems,  if  a  man  be  indicted  at  a  leet,  quddfelonicl 
rapuit  such  a  woman,  aiKl  this  indictment  is  removed  into  the 
king's  bench ;  because  the  leet  haUi  no  jurisdiction  to  take  an 

(t)  Oro.  EliMf.  331.  (1)  Oro.  Blie.  607. 

(ft)  Cf.  SUz.  307.  (M>  Ofu  Car.  37& 

(n)  For  instAiioe,  Im  coaM  not  lisve  the  gwirtwioe  of  covnnL 


[6]  A.  V.  IfoKfMon,  Burr.  805;  JR.  ?.  Buek^  Str.  679;  Com.  ▼.  Etans^  13  S.  % 
jr.  326. 

[7]  2  Bawl,  e.  25,  f.  103;  Bat.  Ahr.  IndieU  H.  2;  OUb.  Ev.  12;  R.  ▼.  Shaw, 
12  Ee$t.  479 ;  StaU  ▼.  CM^  I  Dt^  if  Bat.  115;  Ooahtn  ▼.  Stert,  7  Connact.  92. 
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indictment  of  rape  as  a  felony,  he  shall  not  be  put  to  answer  it 
as  a  felony,  but  shall  be  fined  as  for  a  trespass,  because  as  a 
trespass  the  leet  may  enquire  of  it  6  H.  7.  5.  a. 

If  it  be  a  general  statute,  it  need  not  be  recited,  but  it  is  suffi- 
cient to  conclude  contra  fonmam  siaiuii  in  hujusmodi  easu 
edW  fy  proy^Ufy  for  the  court  ought  to  take  notice  of  it,  and  all 
penal  statutes,  that  induce  a  forfeiture  to  the  king,  or  make  a 
felony  or  treason  are  general  statutes,  because  it  concerns  the 
king;  but  if  a  general  statute  be  recited  ii^  an  indictment,  and  be 
misrecited  in  a  point  material,  and  conclude  contra  formam  sta^ 
iutiprmdictiy  it  is  fatal,  and  the  indictment  shall  be  quashed,[8] 

but  it  seems,  that  if  it  conclude  generally  contra  for'- 
[  173  ]  mam  atatuti  in  hujusmodi  casu  ediV  4"  provi8\  it  is 

good,  for  the  court  takes  notice  of  the  true  statute,  and 
will  reject  the  misrecital  as  surplusage.  M.  7  Car.  B.  R.  Croke^ 
n.  14.  ^arn'^  case(o)  in  maintenance,  and  Af.  8  Car.  JB.  JR.  per 
Jones  super  stat.  de  cottages.{p) 

1.  If  an  act  of  parliament  making  a  felony  or  other  offense  bo 
but  temporary,  and  made  perpetual  by  another  statute,  the  in- 
dictment concluding  contra  formam  statuti  is  good. 

2.  If  the  former  statute  be  discontinued,  and  revived  by  an- 
other statute,  the  best  way  is  to  conclude  contra  formam  sta- 
tutorum,  M.Sl  4*  32  Eliz.  B.  B,  MilPs  case,  tho  there  is  good 
opinion,  that  it  is  good  enough  to  conclude  contra  formam  of 
the  statute,  as  in  case  of  the  statute  of  5  E.  6.  of  ingrossing, 
37  H.  3.  for  usury,  and  5  Eliz.  for  perjury,  which  were  discon- 
tinued and  revived,  yet  the  indictments  good  concluding  contra 
formam  of  the  first  statute.  T.  9  Jac.  Rot.  124.  C.  B.  IVest- 
wood^s  case. 

3.  If  one  statute  be  relative  to  another,  as  where  the  former 
makes  the  offense,  the  latter  adds  the  penalty,  as  the  statutes  of 
1  and  23  Eliz.  the  indictment  ought  to  conclude  contra  formam 
statutorum.  P.  42  Eliz.  B.  R.  CrokCj  n.  6.  Dingly  and 
Moore.(q)\9'\ 

(0)  Cn.  Cw.  S39.  (p)  31  SlU.  cap.  7. 


[8]  Butler  v.  State^  2  BicCord,  383;  SuUe  r.  Petty,  Harp,  59. 

[9]  As  to  indietmente  for  offences  created  by  statnte,  iee  BreughUn  ▼.  Mowt,  Ors. 
Jmc.  143;  R.  ▼. Margmn,  Sir.  10U6;  1  Sound.  135,  6.;  Lea  i.  Clarke,  3  Eaet,  333;  R. 
T.  Jurkea,  8  T.  R.  536;  R.  r.  Warehaner,  1  Mood.  C.  C.  466;  R.  t.  Donie,  Leaek,  556; 
R.  T.  Tkmer,  1  Mood.  C.  C.  239;  A.  r.  Coke,  2  Boot,  P.  C.  617;  Leaeh,  123;  A.  t. 
JhugUee,  1  Camp.  212;  R.  ▼.  CrnnpUm,  1  C.ig  P.  139;  R.  ▼.  Loom,  1  Mood.  C. 
C.  160i  R.  y.  Puddifoot,  id.  247;  R,  t.  Craven,  R.  A  R,  14;  R.  y.  Beany,  id.  416; 
R,  T.  Chalkley,  id.  256;  R.  ▼.  Hunter,  2  Leaeh,  624 ;  2  Boot,  P.  C.  928;  R.  ▼. 
Barton^  1  Mood.  C.  C.  141;  R.  ▼.  Thompeotk^  2  Leach,  910;  R.  ▼.  Boardwtan,  2  M. 
%  Rob.  147;  Spiora  t.  Parker,  IT.R.  141;  R.  v.  Earmkaw,  15  JBaei,  456;  jR.  f. 
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III.  Touching  the  joining  of  peraons  and  offenses  in  one  in* 
dictment. 

If  there  be  one  offender  and  several  capital  offenses  com-' 
mitted  by  him,  they  may  be  all  contained  in  one  indictment,  as 
burglary,  and  iarciny:  Larcinies  committed  of  several  things, 
tho  at  several  times,  and  from  several  persons,  may  be  joined 
in  one  indictment.  [10] 

(9)  Cro.  EL  750. 

JartfU,  I  id.  643;  R.  r.  JBotttM, 6  7.  R.  559;  R.  r,  Baxter,^  id. 8S;  R.  f.MatUn. 
I  B.  if  Aid.  3G2;  R.  r.  Pearee,  R.  ^  R.  174,  id.  331;  il.  r.  /foU,  I  T.  R.  330; 
Steel  ▼.  SmUh,  I  B.  Sf  Aid.  94;  R.  ▼.  Smith,  Dougl  441;  R.  ▼.  Richard;  8  7. 
R.  637;  U,  S.  v.  BaUhelder,  3  OaU.  15;  State  ▼.  mekman,  3  HaUt  399;  State  t. 
LiUle,  1  Verm.  331 ;  WkOing  ▼.  State,  14  CmnMt  487;  Com.  ▼.  Searle,  3  Btfin. 
839, 6  ui.  183;  U.  S,  y.  Sharp,  et  «<•  Peler*  C.  C.  12. 1 18;  IT.  S,  ▼.  Cij^n,  1  iShfrnncr, 
C.  C.  12.  194;  I/.  S.  v.  EUiott,  3.  Jtfaaon,  C.  C.  12. 156;  £7.  S.  i.  Clark,  1  Goti.  C. 
C.  R,  497;  ^Stote  ▼.  O'Bannon,  1  itfatZey,  144;  State  ▼.  Broum,  4  Fori.  410;  Ha- 
mOKm  ¥.  Com.  3  Fenn.  143;  fitete  t.  Va9ado$^  i  N.  Se  McC.  91;  Butter  ▼.  StaU, 
3  MeCard,  383;  iSkate  ▼.  llatfieo,  u{.  533;  Fec^  v.  FAd(ft,  5  ir«fu{.  9;  U.S,  w. 
Vickery,  1  Hoc  4r  /•  437;  iSitfllo  ▼.  Bougher,  3  fikcif.  307;  State  y.  CantroO, 
S  /fiU,  &  C.  389 ;  StaU  y.  Cheatwood,  id.  459 ;  I/.  &  y .  WiUon,  1  BoZi.  78 ;  Com.  y. 
Jlbai6oy,  3  Dono,  79;  Slkte  y.  FZtcnilref,  3  Stew.  11;  17.  &  y.  Gooding,  13  H'Am<. 
460;  Skate  y.  Felly,  Harpor,  59;  Aweil  y.  Com.  6  Dana,  339. 

[10]  If  they  be  joined  in  one  coonC,  it  will  be  bed  for  daplicity.  Areh.  C,  F. 
50 ;  Stark.  C.  F.  373 ;  3  Bum'o  J.  866 ;  Com.  y .  Gable,  7  &  ^  k  433.  And  it 
is  doubtful  whether  they  should  be  charged  in  different  counts;  for  if  an  objec- 
tion in  such  a  case  be  made  before  the  defendant  has  pleaded,  or  the  jury  are 
enlarged,  the  judge  in  his  discretion  may  quash  the  indietment;  or  if  it  be  not 
disc^yered  until  lUfler  the  jury  are  charged,  the  judge  may  pot  the  prosecutor  to 
bis  election  on  which  charge  he  will  proceed.  K.  y.  Young,  3  T.  12. 106;  but 
it  is  no  objection  in  arrest  of  judgment  3  7*.  R.  98 ;  Carlton  y.  Com.  5  Metealf, 
533;  see  Aane  y.  People,  9  Wend.  303 ;  Carey  y.  iSKols,  3  Porter,  186;  Harman 
T.  Com.  13  &  4  12.  69 ;  Com.  y.  GiUeopie,  7  id.  476;  12.  y.  IHifMi,  1  Mood.  C.  C. 
146;  12.  y.  i^tlA,  td.  395 ;  12.  y.  £/2t«,6  B.  ^  C.  145;  12.  y.  Coii^A,  3  Af!  ^  Bofr. 
71 ;  12.  y.  Smith,  3  C.  ^  F.  413;  12.  y.  Galloway,  1  Bhod.  C.  C.  334 ;  12.  y.  JMed. 
den,  id.  377 ;  R.  y.  Fhwer,  3  C.  ^  F.  413.  A  defendant  may  be  charged  as  acces- 
Miry  before  tbe  fact  in  one  count,  and  as  accessary  after  the  fact  in  another 
count,  to  the  same  felony,  without  putting  the  prosecutor  to  his  election,  and  may 
be  conyicted  on  both  counts.  12.  y.  Blackoton,  B  C.if  P.  43.  So  he  may  be  in. 
dieted  as  principal  in  the  first  degree  in  one  count  and  principal  in  the  second 
degree  in  another  count  R.  y.  Gray,  1  C.if  P,  174 ;  Com,  v,  Hope,  33  Pick,  1. 
And  a  receiyer  may  be  indicted  as  accessary  in  one  count  and  for  a  substantiye 
lelooy  in  another  count ;  and  the  judge  will  not  put  the  prosecutor  to  his  election, 
if  it  appear  that  there  is  only  one  ofience,  and  the  joinder  of  counts  cannot  preju- 
dice the  defendant  R.  y.  Auotin,  1  C.  ^  P.  796;  12.  y.  BartaU,  id.  475 ;  R.  y. 
VfheeUr,  id.  170.  So  a  felony  may  be  charged  in  different  ways  in  seyeral 
counts,  in  order  to  meet  tbe  facts  of  the  case.  12.  y.  Eggington,  3  B.  ^  F.  508; 
Eana  y.  People,  9  Wend.  303;  State  y.  Ifogan,  Charlton,  474;  see  iSitals y.  Early, 
S  Marring.  561 ;  State  y.  Hanoy,  3  Dev.  if  BaL  390 ;  I/.  &  y.  Diekinoon, 
S  MeClean'^o  C.  C.  12.  335.  Indictments  for  misdemeanors  may  contain  seyeral 
counts  for  different  offenoee, proyided  the  judgment  open  each  be  the  same.  R.  y. 
Yoang,  3  7.  12.  98.  106;  B.  y.  Tnole,  3  Maroh.  466;  12.  y.  Joknoan,  3  M.  if  8. 
539 ;  B.  y.  Btitf sfon,  8  East,  46 ;  B.  y.  Benfield,  Burr.  984 ;  B.  y.  Jones,  3  Camp. 
131;  State  y.  AeeU,  3  Hum.  338.  In  Maryland,  Alabama,  and  South  Carolina, 
it  has  been  held,  that  felonies  and  misdemeanors,  when  relating  to  the  same  sub: 
jeet4iiatter,  may  be  joined.    Buck  ?•  Stato^  3  Harr.  if  Jokn.  436;  StaU  ? .  Cols- 
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If  there  be  aeveral  offenden,  that  eonimit  the  same  offense, 
tho  in  law  they  are  seyeral  offenses  in  relation  to  the  seyeral 
offenders,  21  JS.  4.  yet  they  may  be  joined  in  one  indict ment, 
as  if  several  commit  a  robbery,  or  burglary,  or  murder. 

And  so  it  is,  if  the  offenses  are  of  several  degrees,  but  de« 
pendent  one  opon  another,  as  the  principal  in  the  first  degree, 
and  the  principal  in  the  second  degree,  viz.  prennij  aiding^ 
and  ctbeUing  the  principal,  and  accessary  before  or  after. 

IV.  Touching  the  joining  of  several  offenses  of  the 
[  174  3  same  nature,  but  distinctly  committed  by  several  of- 
fenders, some  have  been  ruled  insufficient,  as  an  indict* 
ment  of  several  persons,  qudd  non  escouraruni  Jbssdia  sepa^ 
ralia  ante  scparalia  sua  pomaria^  quashed  in  23  Car.  1.  B, 
R,  so  of  several  officers,  qudd  colore  aeparalium  officior*  9UO^ 
rum  separaliiir  extorsit^  ceperunty  fyc.  M.  33  4"  34  Eliz.  B. 
S.  Lakt^9  case  in  Hught^$  Rep.  and  so  if  two  are  indicted  for 
u$iog  a  trade  not  being  bound  apprentice,  it  is  not  good.  P.  16 
Car.  1.  B.  R.  Brooke^s  case.(r) 

But  yet  in  21  T.  21  Jac.  B.  R.  A.  B.  P.  and  D.  were  in- 
dieted  for  erecting  four  several  inns  ad  commune  nocumentutn^ 
it  was  ruled,  that  for  several  offenses  of  the  same  nature  several 
persons  may  be  indicted  in  the  same  indictment,  but  then  it 
must  be  laid  separalitlr  erexeruni,  and  for  want  of  that  word 
[eeparaliilr)  the  indictment  was  quashed. 

And  it  is  comipon  experience  at  this  day,  that  twenty  persons 
may  be  indicted  for  keeping  disorderly  houses,  or  baudy-houses, 
and  they  are  daily  convict  upon  such  indictments,  for  the  word 
separaliiir  makes  them  several  indictments.[ll] 

(r)S  A  ii.78.pt.  6. 


man^  5  Porter,  53;  State  r.  MotUague^  2  McCord^  387;  SUkU  t.  G^ffney^  Bkt^ 
431 ;  aee  S  BunCe  J.  863. 

[1 1]  Though  they  hive  aoCed  MMntely,  yet  if  the  grievance  ii  the  ree olt  of  th« 
acts  of  all  jointly,  all  may  be  indioted  jointly  for  the  offence.  R.  ▼.  TVi^erd, 
1  B.  4r  A^  874 ;  R,  ▼.  Yomng^  S  T,  R,  98;  R.  ▼.  Bei^eld,  Burr,  986 ;  JTcne  ▼. 
People,  9  Wend,  303.  But  two  or  more  cannot  be  jointly  indicted  for  perjury. 
R.  r,  PkilHpe,  Str.  931 ;  or  for  Mditions,  or  blatphemona  words,  or  the  like,  be- 
oaoee  such  offences  are  in  themselves  several.  Several  parUtors  cannot  be  indicted 
Jointly  for  exercising  their  trade  withoot  having  served  an  apprenticeship.  R.  v. 
Atkinoon,  Salt,  382 ;  R.  v.  Weot&n,  Str.  633.  In  conspiracy  and  riot,  where  one 
oanaot  be  indicted  alone,  the  acquittal  of  those  charged  in  the  same  indictment 
with  him  as  co-defendants^  most  extend  to  him.  R,  v.  Kinnuoly,  Str,  193; 
13  Mod,  363}  Salk,  593;  13  JSssf,  413;  Ld,  Raym.  484;  Slate  y.  Atlioon,  3  Yer- 
ger,  438 ;  PeepU  v.  Howell,  4  Johno.  396 ;  Turpin  v.  Siaie,  6  Blaekf.  73.  Upon 
an  indictment  against  two  for  a  joint  and  single  oflbnoe,  as  stealing  in  a  dwelling- 
house,  both  or  either  may  be  found  guilty,  but  tbey  cannot  be  found  gnilty  of 
separate  parts  of  the  charge;  and  if  they  be  found  guilty  separately,  jo^ment 
evuiot  be  potsad  upon  one  imless  a  paftloo  be  obtaioMl  or  a  iietta  prou^i  be  eiu 
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CHAPTER  XXV. 

CONCERNINO  THE  FOBMS  OF  INDICTMENTS  IN  PARTICULAR,  AND 

THE  SEVERAL  PARTS  THEREOF. 

The  most  considerable  parts  of  an  indictment  in  capital  i^enses 
are,  1.  The  name  and  addition  of  the  party  offending,  d.  The 
day  and  time  of  the  offense  committed.  3.  The  place  where 
it  was  committed.  4.  Upon  or  against  whom  committed. 
5.  The  manner  of  the  commission  of  it.  6.  The  fact  itself  and 
the  nature  of  it.    7.  The  conclusion. 

This  is  the  grammatical  order,  wherein  things  are 
set  down  in  the  indictment,  and  upon  these  parts  most  [  175  ] 
of  the  considerations  and  observations  touching  indict- 
ments do  arise,  and  those  that  are  not  reducible  tp  these  heads, 
are  partly  observed  before,  and  shall  be  more  fully  prosecuted 
in  the  end  of  this  chapter. 

I.  As  to  the  name  and  addition  of  the  party  indicted,  this 
regularly  ought  to  be  inserted,  and  inserted  truly  in  every  in- 
dictment. 

But  if  the  party  be  indicted  by  a  wrong  christian  name,  sir- 
name,  or  addition,  and  he  plead  to  that  indictment  not  guilty ^ 
or  answers  to  that  indictment  upon  his  arraignment  by  that 
name,  be  shall  not  be  received  after  to  plead  misnomer^  or 
falsity  of  his  addition,  for  he  is  concluded  and  estopped  by  his 
plea  by  that  name,  and  of  that  estoppel  the  gaoler  and  sheriff, 
that  doth  execution,  shall  have  advantage. 

JIf.  16  Jae.  and  A  17  Jac*  B.  JR.  Debt  was  brought  against 
Sir  Francis  Forteseue  knight  and  baronet,  and  he  appeard, 
and  judgment  given  against  him,  ruled  1.  That  he  shall  never 


lered  u  to  the  other.  R,  v.  HempatMd,,R,  if  R.  344.  So  if  two  be  charged 
jointly  witii  reoeiving  etolen  goods,  a  joint  aet  of  reoei?ing  must  be  preyed ; 
proof  that  one  received  in  the  absence  of  the  other  and  afterwards  delivered  to 
him  win  not  suffice.  R.  ▼.  Me99ifigham^  1  Mood,  C,  C,  357.  But  where  several 
are  indicted  for  burglary  and  larceny,  one  may  be  found  guilty  of  burelary,  and 
the  others  of  the  larceny  only.  R.  v.  BuUerwortk^  R,  Sf  R,  530 ;  see  K.  ▼.  Tur- 
ner,  1  &d,  J  71.  It  has  been  held  in  Masgachusetts  that  parties  to  the  crime  of 
adultery  may  be  indicted  iointly.  Com,  y.  £lteeU,  3  Mete.  190.  Misjoinder  of 
defendants  may  be  made  the  subject  of  a  demurrer,  motion  in  arrest  of  judgment, 
or  writ  of  error;  or  the  court  will  in  general  quash  the  indictment.  But  where 
there  are  different  counts  against  different  persons  in  the  same  indictment,  though 
a  ground  for  moving  to  quash  the  indictment,  is,  it  seems,  no  cause  of  demurrer. 
Jl.  V.  KinggUn,  8  JBa«t,  41 ;  provided  the  counts  be  otherwise  such  in  substance 
as  may  be  joined.  See  17.  SI  v.  MarehanL  12  YfAsffl.  480 ;  6  Cond.  588;  3  Burn'$ 
J.  860. 
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assign  for  error,  that  he  was  no  baronet,  tho  bi^ronet  be  parcel 
of  the  name.  2.  If  execution  be  sued  against  him  by  the  name 
of  Sir  Francis  Foritscue  knight  and  baronet,  and  he  brings 
false  imprisonment  against  the  sheriff,  the  sheriff  shall  have 
advantage  of  this  estoppel,  adjudged.(a) 

Therefore  be,  that  will  take  advantage  of  the  misnomer  of 
his  christian  name,  addition,  or  sirname,  must  do  it  upon  his 
arraignment,  and  the  entry  must  be  special,  viz.  super  quo 
venit  Robertus  Williams,  qui  indietatus  est  per  nomen  Johan* 
nis  Williams,  ^  dicit  qudd  ubi  in  indictamenio  supponitur^ 
qudd  quidam  Johannes  Williams  vi  4*  armisy  fyc.  ipsius/iomen 
sst  Robertus  4*  ^^n  Johannes;  for,  if  he  should  say  venit  prad- 
dicius  Johannes  Williams,  he  concludes  himself,  and  cannot 
plead,  that  his  name  is  Robert^  and  so  I  have  known  it  ruled 
against  the  book  of  1  E.  4.  2.  b. 

The  misnaming  of  the  sirname  of  the  offender  in  an  appeal  is 

a  good  plea  in  abatement,  but  tho  the  sirname  be  mis- 

[  176  ]  taken  in  an  indictment,  yet  it  shall  not  abate.    1  H.  5. 

5.  b,  per  Hankford.    Stav\f.  P.  C.  Lib.  III.  cap.  18. 

tamen  quaere. 

But  the  mistake  of  the  christian  name  is  pleadable,  as  well  in 
case  of  an  indictment,  as  an  appeal,  and  the  party  shall  be  dis- 
missed from  that  indictment.  1 1  //.  4. 41.  i.  Coron.  88.  St  am/. 
P.  C.  ubi  supra,  but  by  Boff.  3  H.  6.  26.  a.  it  is  no  plea  in  an 
indictment.(&} 

But  the  safest  way  is  to  allow  his  plea  of  misnomer  both  as 
to  his  sirname  and  as  to  his  christian  name,  for  he  that  pleads 
misnomer  of  either,  must  in  the  same  plea  set  forth  what  his 
true  name  is,  and  then  he  concludes  himself,  and  if  the  grand 
jury  be  not  discharged,  the  indictment  may  presently  be  amend- 
ed by  the  grand  jury,  and  returned  according  to  the  name  he 
gives  himself. 

By  the  statute  of  1  H.  5.  cap.  5.  in  all  indictments,  ^r.  the 
party  indicted  ought  to  have  the  addition  of  his  mystery,  de- 
gree, place,  and  county. 

Therefore,  if  the  party  indicted  have  no  addition,  or  a  false 
addition,  he  may  upon  his  arraignment  except  to  the  former,  and 
plead  to  the  latter. 

And  if  he  be  outlawed  upon  such  indictment,  where  there  is 
no  addition,  or  a  false  addition,  he  may  avoid  it  by  a  writ  of 
error,  4'C. 

But  altho  there  be  no  addition,  yet  if  he  appear,  and  plead 
not  guilty  without. taking  advantage  of  that  defect,  be  shall 
never  allege  the  want  of  addition  to  stop  his  trial  or  judgment, 

(a)  2  RoL  Rep,  50,  88. 

(6)  The  words  of  the  book  are,  U  i$  nspUa  inf4wif. 
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for  by  such  his  appearance  and  pleading  to  issne  the  indictment 
is  affirmed,  and  the  want  of  addition  salved,  and  the  statute 
satisfied.  H.  18  Jac.  B.  R,  Croke,  n.  5«  Johnson^s  C9L8ey{c) 
adjudged. 

The  addition  required  by  the  statute  is  of  his  degree,  as 
Yeoman^  OenL  Esq;  of  his  mystery,  as  husbandman^  sailor^ 
spinster^  ^c.  therefore  if  the  addition  be  only  general,  as  ser- 
vant, farmer,  citizen,  9  E.  4. 48.  a.  or  of  crimes  or  misdemeanors 
only,  as  extortioner,  vagabond,  heretic,  22  E.  4.  1.  a.  these  are 
no  good  additions. 

The  addition  ought  to  be  to  his  substantive  name, 
not  only  to  the  alias  dictus.  M.  33  4*  34  Eliz.  Croke,  [  177  J 
n.  11.  Leke^s  case(^  as  ^,  B,  alias  dictus  Jl,  C. 
butchery  because  regularly  the  addition  refers  to  the  last  ante- 
cedent, and  upon  the  same  reason  it  is,  if  the  indictment  run 
Sibilla  B.  nuper  de  C.  uxor  Johannis  B.  nuper  de  C.  spins ter^ 
because  spinster  is  an  addition  applicable  to  the  husband,  as 
well  as  to  the  wife;  but  an  indictment  of  John  B,  titr,  Emelin 
B.  nuper  de  C.  yeoman  is  good,  because  yeoman  is  not  appli- 
cable to  a  woman,  but  to  a  man.  P.  31  ^  32  H.  8.  JDyer  46, 
47.  adjudged,  and  4  H.  6.  4.  b. 

Single  woman  is  a  good  addition,  14  E,  4.  7.  ft.  so  is  undow, 
10  H.  6.  21.  a.  so  is  uxor  J.  S.  adjudged,  P.  42  Eliz.  B.  S. 
Eleanor  Oower^s  case. 

An  indictment  against  a  peer  of  the  realm  is  good  without  an 
addition,  because  no  process  of  outlawry  lies  against  him.  ilf. 
31  4*  32  Eliz.  B.  R.  Crokcy  n.  15.    Lord  Dacre^s  ca8e.(c) 

If  several  persons  be  indicted  for  one  offense,  misnomer  or 
want  of  addition  of  one  quasheth  the  indictment  only  against 
him,  and  the  rest  shall  be  put  to  answer,  for  they  are  in  law  as 
several  indictments,  and  so  in  trespass.    7  E.  4.  10.  b. 

Because  the  titles  of  misnomer  and  addition  are  general  titles, 
whereof  much  is  said  in  our  books,  as  well  in  cases  of  civil  suits 
as  indictments,  this  shall  suffice  in  this  place  touching  this  part 
of  the  indictment.  [  1  ] 

(c)  Cro.  EUg.  609.         (d)  Cro.  EUx.  349. 198.         (e)  Cro.  EUss.  14& 


[1]  The  inhabitsnts  of  a  paritb  may  be  indicted  for  not  repairing  a  hiffhwaj, 
withoat  naming  any  of  theni.  S  Roll  Abr.  79 ;  see  Com,  ▼.  Domutk,  IQ  &  Sf  R, 
389 ;  IZ.  T.  The  Birm.  ^  Olou.  R.  W.  Co,  3  Ad.  Sf  El,  323;  but  coiKra,  Com.  v. 
Stoift  Run  Oap  Ttirnp.  Co.  2  Virg.  C.  863;  StaU  t.  Great  Worko,  30  JMame,  41. 
A  leoond  ebriitian  name  cannot  &  given  to  a  man  after  an  aliao  dtctuo;  see  R. 
T.  Ntwham^  Ld.  Rmym.  563;  SeoU  ▼.  Soans^  3  Ea$t,  111 ;  but  if  a  man  has  ac 
quired  two  names  at  baptism,  or  one  at  baptism  and  another  by  confirmation,  be 
may  be  indicted  by  both;  and  if  these  be  misplaoed,  as  Jomeg  Richard  for  Richard 
Jame$^  it  is  a  misnomer.  Jonao  v.  MacquiUon,  5  T.R,  195;  I  Camp.  479.  Held 
in  New  York  that  the  law  norer  racognked  more  than  one  ohristian  name,  ud 
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11.  ToiicbiDg  the  lime,  tnz.  the  year  and  day,  whearein  the 
&ct  was  committed;  this  is  necessary  to  be  containd  in  the 
indictmeDt 

7ho  the  day  be  inserted,  but  not  the  year,  the  indictment  is 
insufficient,  and  it  shall  not  be  supplied  by  intendment  of  (uliz- 
moio  prseteriiOf)  unless  it  be  so  exprest,  but  if  it  be  so  ezprest, 
it  is  sufficient  ascertaining  the  year  by  the  day  of  the  sessions* 
Lamb.  49. 

If  the  sessions  be  held  the  20  day  of  May^  and  the  indict- 
ment suppose  the  offense  to  be  the  10  day  of  Mali 
[  178  ]  uliimi  prmterili^  it  relates  to  the  month,  if  uUimo 

therefore  when  the  middle  names  of  the  defendant  were  omitted,  the  omission  was 
ri^t  Ao0set)e(t  t.  Oardintr^  2  Cawen^  463.  Bat  it  was  held  a  misnomer  in  Mas- 
iaobusettfl,  when  T.  H.  P.  was  indicted  by  the  name  of  T.  P.  Com.  ▼.  PeffctMi 
I  Pick,  388.  If  there  be  a  doubt  which  one  of  two  names  is  the  defendant's  real 
surname  the  second  maj  be  added  ailer  an  aZurs  dtctus,  thus  "  John  Styles,  other* 
%ise  called  John  Smith.*'  Bro,  Ahr,  Mitnom,  37.  If  tlie  name  be  mis-spelt,  but 
idem  soaatis,  it  is  no  error.  16  £!s«t,  110 ;  Pefris  ▼.  Woodward^  3  Cuine$*  R9f.  219  ; 
SMe  V.  Upiin^  i  Dec,  513.  Where  surnames  with  a  prefix  to  them,  are  ordinarilyc 
written  with  an  abbreviation,  it  is  sufficient  to  write  them  so  in  an  indictment. 
Slate  t.  Kean,  10  JY.  Hamp,  R.  347.  Where  a  man  is  in  the  habit  of  usin^  initials 
for  his  christian  name,  and  he  is  so  indicted,  and  the  fkct  whether  he  is  ao  known 
is  put  in  issue,  and  he  is  oonvieted,  the  court  will  not  interfere.  Oily  Caun,  t. 
King^  4  MeCord^  487.  When  a  man  by  his  own  conduct  renders  it  doubtful  what 
his  real  name  is,  he  is  answerable  fbr  the  consequences.  Neufton  v.  Manoellt  2 
Crom.  ^  Jer.  215.  If  the  prisoner's  name  be  unknown  and  he  refuse  to  disclose 
it,  he  may  be  described  as  a  person  whose  name  is  to  the  jurors  unknown,  but 
who  is  personally  brought  before  them  by  the  keeper  of  the  prison.  R,  ^  R.  489* 
When  father  and  son  have  the  same  name,  they  should  be  distinguished  by  the 
M  elder,"  and  the  »  younger."  2  Hdtok.  C,  25,  s.  70,  id.  e.  23,  s.  106,  Salk.  7.  It 
has  howerer  been  said  that  jantor,  is  no  part  of  the  name.  Com.  t.  Perkins^ 
I  Pick,  388;  StaU  ▼.  Grant,  22  Mains,  171;  but  see  Stata  t.  VUtttm,  9  N.  Htmp, 
519 ;  Jaekion,  ex  dem,  PeU  v.  Proaos/,  2  Cainee  165.  Defendant  must  take  advan. 
tage  by  plea  in  abatement,  of  a  misnomer  of  his  christian  name ;  2  Hawk,  e*  25, 
a.  68;  and  of  his  surname,  R,  v.  Shakeepeare^  10  Eaet,  83.  The  addition  should  ba 
added  after  the  first  name,  and  not  afler  the  aHaa  dUtue,  2  /as.  699.  R.  t.  SempU, 
i  Leach,  420.  Servant,  is  not  a  {rood  addition.  12.  t.  OA^diEets,  6  AT.  4r  &  88.  AfU 
dition  of  **  lottery  vendor,"  when  defendant  was  a  lottery  broker,  held  bad.  State  t« 
^**^t  15  Maine,  122.  The  diffisrence  between  the  additions,  labourer  and  yeotnan 
is  sufficient  to  abate  the  indictment.  Gim.  v.  Sime,  2  Vtrg,  C.  374.  As  to  degrees 
and  mysteries  generally,  see  8  Mod,  51,  Str.  556,  Ld.  Raym.  1541,  id.  1179.  In 
regard  to  the  s^ddition  of  plaoe,  the  defendant  must  be  described  as  of  the  town,  or 
hamlet,  or  place,  and  county  of  which  he  was  a  resident  2  Ins.  669 ;  2  Hawk, 
e.  23,  s.  121;  he  must  also  be  described  of  the  county  in  which  such  town,  Slc  ia. 
If  his  plaoe  of  residenoe  be  known  he  should  be  described  of  it  according  to  ths 
truth ;  but  when  not  known,  it  is  usual  to  describe  him  of  any  parish  in  the  county 
where  the  otfenoe  was  committed.  Jre&.  C.  P.  26.  If  there  be  no  addition,  or  a 
wrong  one  it  can  be  taken  advantage  of  by  plea  in  abatement  only.  R.  v.  Warrvii, 
1  1^.  247 ;  2  Hawk.  e.  23,  s.  125 ;  2  /as.  670;  Csai.  v.  Cherry,  2  Ftrg.  C.  2n« 
Com.  V.  I.ei0ts.  1  Met.  151 ;  Smith  v.  Bswftsr,  1  Jtfsss.  76 ;  SlaU  v.  Bishop,  15  MaitUi 
122.  The  Stat  of  additions,  1  Asn.  5,  e.  5,  extends  only  to  defendants.  Bac.  Abr* 
Indict.  O.  2;  2  Leach,  861;  Com.  v.  ffsaf,  4  Piek.  252;  AC.^f  P.  579.  See  gene^ 
rally  2  Ino.  665;  2  Hawk.  c.  23,  s.  107,  id.  e.  25,  a.  68;  Bae.  Akr.  Mk^om,  & 
MndioUa.  2;  ChU.  C.  L.  167;  Arek  C.  P. 28-81;  3  Bvn'sJ.  879. 
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prxierUo  it  relates  to  the  day  by  the  necessary  grammatical 
constractioni  but  if  it  be  ti//'  prseteriV  with  an  abbrevi^^ 
ation  without  the  termination  of  the  genitive  or  ablative  case, 
it  shall  relate  to  the  day,  viz.  the  10th  day  of  the  same  Majfj  as 
if  it  were  in  Bnglish  the  10th  day  of  May  last  past,  it  relates  to 
the  day  and  not  to  the  month  regnlarly,  and  so  for  the  words 
next  ensuing,  vide  P.  03  Eliz.  B.  R.  Rot  39.  b.  Sir  Richard 
Shuttleworth^s  case,  M.  21  Jac.  B.  R.  Crohty  n.  14.  Buck* 
ley' 9  ca8e.(/) 

If  wf.  be  indicted,  that  he  in/esto  Sancti  Petri  anno  20  Car. 
kild  J.  S.  this  is  not  good,  because  there  be  two  feasts  of  Sti 
PetcTy  and  neither  without  addition.  3.  H.  7.  5.  &  viz*  St. 
Peier  ad  vineula,  and  St.  Peter  in  cathedrd. 

ItJi.  be  indicted,  qudd  primo  die  Maii  4*  ^ecundo  die  Maii 
apud  D.  he  made  an  assault  upon  B.  and  quandam  togam 
ipsitis  B,  adtune  4*  ibidem  invent*  /elonici  cepity  fyc.  this  in« 
dictment  is  not  good,  because  there  are  several  days  mentiond 
before,  and  it  is  uncertain  to  which  the  felonious  taking  shall 
relate.    2  /T.  7.  7.  A.  4*  10  i.  / 

Jl.  is  indicted,  qudd  primo  die  Maii  anno  21  Eliz.  in  quen'^ 
dam  B.  insultum  fecit  4*  ip^um  verberavitf  and  says  not 
adtune  4*  ibidem  verberavity  yet  ruled  good,  for  the  vi  fy  armisy 
day  and  place  named  in  the  beginning  refer  to  all  the  ensuiug 
acts.    5  H.  7.  17.  b. 

But  in  an  indictment  of  felony  there  must  be  adtune  4*  ibidem 
to  the  stroke  or  to  the  robbery,  and  the  day  and  place  of  the 
assault  is  not  sufScient,*  and  this  is  in  favorum  vitse.  P.  43 
Mlix,  B.  R.  Richardson^s  case.  And  therefore  it  is  usual  to 
repeat  the  adtune  4*  ibidem  to  the  several  parts  of  the  fact,  as 
in  larciny  or  robbery  from  the  person,  qudd  A.  B.  die,  fye.  annOf 
4*c.  apudy  fyc.  in  quendam  C.  D.  insultum  fecit,  fy  bona  4* 
catalla  ipsius  C.  D.  scilicet  unam  togam  ad  valenc%  fye. 
adtune  4*  ibidem  inventam  adtune  4*  ibidem  felonicd  cepit  4* 
asporiavit;  A.  is  indicted  quod  pritho  die  Maii  anno  2  Eliz» 
apud  C.  habens  in  manu  sud  dextrd  gladium,  4*^. 
percussit  B.  and  it  is  not  said  adtune  4*  ibidem  per-  [  179  ] 
cussit  quashed,  because  the  day  and  year,  and  place 
relate  only  to  the  having  of  the  sword,  not  to  the  stroke.  IL 
42  Eliz.  broke,  n.  11.  Co//on'*  case.  (^) 

Ifjl.  be  indicte^  of  murder  or  manslaughter,  as  well  the  day 
and  place  of  the  stroke  or  other  act  done  inducing,  death,  as  ai 
the  death,  must  be  exprest,  the  former,  because  the  escheat  or 
forfeiture  of  lands  relates  thereto,  the  latter  because  it  must 

(f)  Cro.  Jke.  677. 

*  BeeauM  It  m  the  itroke^r  robbery,  which  makes  the  felonT. 

(g)Cro.EUz.199, 


179         HISTORIA  PLACITORUM  CORONA. 

appear,  that,  the  death  was  within  the  year  and  day  after  the 
stroke. 

But  tho  the  day  or  year  be  mistaken  in  the  indictment  of 
felony  or  treason,  yet  if  the  oflfense  were  committed  in  the 
same  >county,  tho  at  another  time,  the  offender  ought  to  be 
found  guilty;  but  then  it  may  be  requisite,  if  any  escheat  or 
forfeiture  of  land  be  conceived  in  the  case  for  the  petit  jury  to 
find  the  true  time  of  the  offense  committed,  and  therefore  it  is 
best  in  the  indictments  to  set  down  the  times  as  truly  as  caa 
be,  though  it  be  not  of  absolute  necessity  to  the  defendant's 
conviction.  2  Co.  Inatii.  318.  P.  32  Eliz.  Syer^s  case 
adjudged.     Co.  P.  C.  p.  230. 

And  therefore,  if  for  that  variance  he  be  acquitted,  he  is  erro* 
neously  acquitted,  and  yet  that  erroneous  acquittal  shall  be  a 
good  plea  of  auterfoits  acquit^  for  if  he  be  afterwards  indicted 
for  the  same  felony,  and  the  day  truly  set  forth,  he  may  aver 
it  to  be  the  same  felony  notwithstanding  the  variance  in  the 
day.  2  Co.  Instit.  ubi  supra  in  felony,  and  the  same  law  is  ia 
treason.     Co.  P.  C.  p.  230. 

Where  the  time  of  the  day  is  material  to  ascertain  the  nature 
of  the  offense,  it  must  be  exprest  in  the  indictment,  as  in  an 
indictment  for  burglary  it  ought  to  say  iali  die  circa  horam 
decimam  in  node  gusdem  diei/elonici  ^  burglariter  fregit^ 
yet  by  some  opinion  burglariter  carries  a  sufficient  expression, 
that  it  was  done  in  the  night.   - 

So  upon  breaking  a  house  in  the  day-time,  to  oust  the 
offender  of  his  clergy  upon  the  statute  of  39  Eliz.  cap.  15.  it  is 
usual  to  add  tempore  diurnOy  for  the  statute  expresseth  it  so, 
otherwise,  tho  the  indictment  be  good,  yet  he  shall  not  b^ 
ousted  of  his  clergy.  [2] 


[2]  Every  material  fhct  must  be  averred  with  time  and  place.  R.  t.  HoUand^ 
S  T.R.  607.  R.  V.  Aylett,  1  id.  69.  R.  t.  HayMt,  4M.Sf8. 24.  State  ▼.  Becknilk, 
1  Sttw,  318;  bat  id  alleging  neglect  or  noa  performance  generally,  it  is  not  nece*. 
•ary  to  specify  time  or  place.  9  Hawk,  e.  35. «.  79.  Arch.  C.  P.  37.  The  worda, 
**then  and  there**  should  precede  every  material  allegation.  1  Leach,  529.  DovgL 
212.  1  Ea$L  P.  C.  346.  State  t.  Johtmn,  1  Walk.  Mi9$.  Rep.  392.  See  R.  y. 
Richmond,  1  Car.  ^  Ker.  240.  State  t  Cherry,  3  Murfky,  7.  Starre  f  State,  3  Ifo. 
Mtf rt,  45.  That  defendant  ^  on  divers  days*'  committed  an  offence,  it  bad.  10 
Mod,  249.  Ld.  Raym,  581.  StaU  t  Brimn,  2  Murphy,  224.  State  ?  Walker^ 
id.  229 ;  when  these  words  may  be  rejected  as  sarplosage.  10  Mod.  338.  State  v. 
Biay,  4  Den.  328.  People  ▼.  Adame,  17  Wend.  475.  U,S,Y£a  Coete,  2  Ma^n,  129. 
The  omission  of  the  words  ''year  of  our  Lord**  is  fataL  Whiteeidee  ▼.  People^ 
1  Breeze,  41;  but  A.  D.  in  initials  will  be  sofficient  State  t.  Hodgdon^  3  Verm. 
481.  See  13  Verm.  647.  Date  in  blank,  bad.  StaU  ▼  Roach,  2  Bayw.  552.  3 
JIftsMtf ri,  45.  See  Jaeohe  v.  Com.  &S.AR.  315.  Simmone  ▼.  Com.  1  RawU,  142. 
The  offence  may  be  laid  on  any  day  be^e  finding  the  bill,  if  it  be  within  the  time 
limited  for  prosecuting.  SheUon  v.  StaU,  1  <Stsio.  dp.  Por.  208,  People  f .  Vam 
Santvoord,  9  Cowen^  660.    See  it,  y.  Brvwn*  ilf.  4r  ^  163.     Petina.  v.  McKbo^ 


RISTORIA  PLACITORUM  CORONiB.         180 

III.  Touching  the  place  where  the  felony  is  committed;  regu- 
larly the  villy  or  hamlet  and  county  must  be  exprest  in  the 
indictment. 

And  herein  much  of  what  hath  been  said  of  the  time  will  be 
applicable  to  the  place,  for  where  the  time  must  be  repeated 
again  upon  several  acts  done,  yet  regularly  the  place  also  must 
be  repeated,  viz.  adtunc  fy  ibidem. 

In  some  crimes  no  viil  need  be  named,  as  upon  an  indictment 
of  barretry,  because  he  is  a  barretor  every  where,  and  it  shall 
be  tried  de  corpore  eomitaiHti.  71  43  Elix.  B.  R.  ThinstaWs 
case,  but  P.  3  Car,  B.  B.  ManrCa  case  the  indictment  was 
quashed  for  want  of  a  vill  alle^ged;  the  latter  resolution  ii 
fittest  to  be  pursued. 

Suff.  In  the  margin,  the  indictment  supposing  a  fact  done 
apud  S.  in  cam^  prmdicC  is  good,  for  it  refers  to  the  county  in 
the  margin. 

But  if  there  be  two  counties  named,  one  in  the  margin, 
another  in  the  addition  of  any  party,  or  in  the  recital  of  an 
act  of  parliament  recited  in  the  premises  of  the  indictment,  the 
fact  laid  apud  S.  in  cow?  prsedicio  vitiates  the  indictment,  be- 
cause two  counties  are  named  before,  and  it  is  uncertain  to 
vrhich  it  refers.  H.  48  Eliz.  B.  B.  Croktj  n.  12.  fVingfield'^ 
c»se.(A) 

Indictment  against  Ji.  B.  that  he  apud'H.  in  com*  prmdict' 
made  an  assault  upon  C  2>.  of  F.  in  com^  predict* ^  fy  ipsum 
adiunc  fy  ibidem  cum  quodam  gladio,  Sre.  percuBsitj  fyc,  this 
indictment  is  not  good,  because  two  places  named  before,  and 
if  it  refers  to  both,  it  is  impossible,  and  if  only  to  one,  it  must 
refer  to  the  last,  and  then  it  is  insensible.  2  H.  7.  10.  b.  P. 
44  Eliz.  B.  R.  Ogle's  case. 

«/?.  is  indicted,  qtidd  ipse  tali  die  4*  anno  apud  C.  in  quen* 
dam  B.  insultum  fecitf  fy  ipsum  cum  quodam  culiello,  ^c. 

(k)  Cro.  Eliz.  739. 


AddU.  BS.5&SfR.  315.  It  b  not  neoeaaarj  to  itate  the  hoar  at  which  the  aet 
was  done,  anleta  rendered  ao  bv  atatate.  2  Hawk,  e.  35«  a.  76.  See  Combe  ▼.  Pitt^ 
Bmrr.  1434.  State  ▼.  O.  S.  i  T^ar,  995.  If  the  preciae  date  of  a  fact  be  a  necea- 
saiy  Ingredient  in  the  ofibnce,  it  moat  be  traly  atated.  R.  t.  JVekeame,  1  Mood. 
C.  C.  298.  In  perjorjr  the  variance  of  a  day  ia  fatal.  U.  S.  t,  McNeal^  1  Oallit. 
387.  V.  &  V.  Bowman,  S  W.  C.  C,  R.  338.  If  the  time  be  repugfnant  or  oncer, 
taittf  it  will  be  bad.  Jane  (a  elave)  ▼.  State,  3  Mieoouri,  45.  ^te  t.  Hendricko^ 
Confer.  N.  C.  Rep.  369.  See  Serpentine  t.  State,  1  How.  JKaa.  Reo.  260.  To  lay 
the  offence  between  two  daya,  ia  bad.  Ld,  Raym.  581. 10  Mod.  249.  2  Hawk.  c. 
25.  a.  82.  CkU.  C.  L.  216;  bat  aee  V.  8.  w.  SrnUk,  2  Maoon'o  C.  C.  R.  143.  In  an 
indictment  for  roarder  the  death  moat  be  alleged  within  a  year  and  a  day  from 
the  time  at  which  the  atroke  ia  atated  to  have  iMen  given.  1  Hawk,  c  23.  a.  90. 
StaU  V.  OneO^  I  Deo.  139. 
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Jhhnicl  pertuBsitf  ocddiif  ^  murdrmnt  idtfacmt  saying  ad- 
iune  4*  ibidem  percusaii,  ocddit,  tr  murdruvity  the  iiidictmeiit 
is  not  good,  for  the  assault  may  be  at  one  day  and  place,  aod 
ihe  Icilliog  at  another.  P.  5  E.  6.  Dy.  66, 69.  1  R.  3. 1.  a. 

If  a  man  be  indicted  for  that  ratione  tenurm  of 
[  181  3  certain  lands  he  is  bound  to  repair  a  bric^,  and  thai, 
it  is  in  decay,  it  must  be  alleged  where  those  lands 
lie.[3]  5  H.  7. 3.  b. 

IV.  Touching  the  name  of  the  person  upon  whom  ihm 
offense  is  committed 

An  indictment  of  murder  cujusdam  igneii  is  good,  and  sq 
for  stealing  of  the  goods  cujusdam  ignotij  Flo.  Com.  85.  &. 
Partridge^a  case,  1  Mar.  Dy^  99.  a.  so  of  an  assault  in  quenr- 
dam  ignotumy  and  if  he  be  acquitted  or  convicted,  and  be 
afterwards  indicted  for  an  assault  or  murder  of  such  a  man  l^ 
name,  he  may  plead  the  former  conviction  or  acquittal,  and 
AVer  it  to  be  the  same  person.  11  Eliz.  Dy.  265.  a. 

But  an  indictment,  quod  invenii  quendam  hominem  mor- 
tuum^  ac  /elonici  furatus  ui  duas  itmieaSy  without  sayie^ 
de  bonis  Sr  eaiallis  ctffusdam  ignoii,  is  not  good.  llJS.2.  Ew- 
dittment  27. 

If  the  goods  of  a  chapel  be  stolen,  the  indictment  shall  say 
bona  fy  caialla  capelbs  in  custodid  prsepositorumy  if  it  b« 
done  in  time  of  vacation  bona  fy  caiaUa  captUm  tempore 
vaeaiionis;  but  if  the  goods  of  a  parish  church  be  stolen,  as 
the  bell,  the  books,  fyc.  it  shall  run  bona  parochianorum  de  £L 


[3]  If  the  place  be  withio  the  county,  or  other  eartent  of  the  court**  Joraedictioii, 
a  Tariance  between  the  indictment  and  evidence,  provided  the  place  proved  were 
within  the  jurisdiction  of  the  court,  will  not  be  materiaL  2  Hawk,  e,  35.  t.  84; 
jP«ofl(i  V.  Mather,  4  Wend.  229 ;  aee  Peopie  v.  Barreti^  IJohM.  66;  Stote  v.  Jimef, 
4  MiiUt.  357;  State  v.  Adame^  Murjhnf,  30.  But  tf  the  statute  upcm  whicb.tbe 
Indictment  is  framed  give  the  penalty  to  the  poor  of  the  parish  in  which  the 
offence  wae  committed,  the  parieh  muet  be  truly  stated.  And  where  the  place 
named  is  part  of  the  description  of  a  written  instrument,  or  is  to  be  proved  by 
matter  of  reoord,  it  muet  bo  truly  staled.  So  if  the  plaee  where  the  faet  ecourred 
be  a  necessary  in|fredient  in  the  offence,  it  must  be  truly  set  out.  Arch.  C.  P.  37. 
Where  the  place  is  stated  by  way  of  loml  deseriptiou  and  not  as  venue  merely,  % 
variance  is  fatal.  R.  v.  RedUy^it.  if  R,  515;  People  v.  Sieier^  5  Httf  N.  Y.  Rep. 
401.  Where  there  is  no  such  plaee  within  the  oounty  as  that  in  which  the  offimes 
is  kid,  the  iDdietment  is  void.  3  Camp,  11 ;  1  Ph,  E9,  206*;  but  oontra,  R.  ▼• 
Dewimg, R.  Sf  M,  K  F.433;  JR.  v.  Woedwsrd,  1  Maed.  C.  C.323;  R.  v.  B^ 
Mt,  id,  324%  An  indictment  for  a  capital  ofienoe  oujfbt  to  lay  both  the  eounty 
and  townw  Com,  v.  Sj^ngfiM^  1  Mate,  9.  In  an  hidietnieDt  ibr  misdemeanor, 
%  count  with  no  venue,  either  by  reference  or  otherwise,  is  bad  at  ooramon  law 
after  verdict;  though  there  is  a  venue  in  the  margin.  R,  v.  O^CeiMkor,  5  Ad.  % 
SI,  N,  S.  16.  Not  necessary  in  an  indictment  for  adultery  to  mention  the  town* 
•hip  in  which  the  defendant  resided.  Duncan  v.  Com,  4S,  ^  R.  449  ;  see  17.  & 
▼.  Oibert,  2  SmmnerU  C,  C,  Rep,  19 ;  A.  v.  iSiloie«a,  12  Imw  Jwtr%  N.  S.  Ill ; 
R.  V.  Qamperty^  9  Jnrtft,  401 ;  14  Law  Jeum.  N,  &  118. 
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in  cwiodid  gardUmonm  eedaim,  and  aball  not  snppose  them 
bona  eceksim.  1.  B.  4. 14|  15.M.SI^S»  EUz.  B.  R,  Hadnam 
4*  Qreen  venos  Bingtoaad.{i)  T.  36  EHz.  B.  B.  Met/uUd  ^ 
Barefoot^ 

If  the  goods,  which  Jl.  hath  as  executor  of  B.  be  stolen,  the 
Offlfonder  may  be  indicted,  qttdd  bona  B.  testaioHs  in  cusiodid 
A.  txetuiwru  efuiditn  B«  4^.  Latnb.  496:  or  it  may  be  general, 
bona  ip9U9  A. 

If  «i.  dyii^  be  Itaried,  and  B.  opens  the  grave  in  the  nigHt 
time  and  steals  the  winding<«heet,  the  indictment  cannot  sup^ 
pose  them  the  goods  of  the  dead  man,  but  of  the  executors^ 
admifiistTatoxs,  or  otdtnary,  as  the  one  falls  out  Co.  P. 
C.  \l(^{k) 

If  *8.  delirers  goods  to  JL  a  common  carrier  to  carry  for 
I,  and  B^  is  robbed,  the  indntment  may  suppose  them  the 
9oods  of  «&  or  the  goods  of  B.  at  election,  for  jB.  hath  a  kind 
of  special  property,  because  chargeable  for  them  to  ^A. 

An  indictment,  quod  felonicij  fyc.  cepii  guandam 
pedam  panni  eujusdatn  J.  S.  w^out  saying  de  bonU  [  182  J 
4r  cataltis  cujuadian  J.  S.  was  therefore  quashed. 
M.  38  4^  39^  Eliz.  A  JR.  Croke,  n.  6.  Long's  ca8e.(/) 

There  is  no  need  of  an  addition  of  the  person  robbed  or 
ttuidered,  4^.  unless  there  be  a  plurality  of  persons  of  the 
same  name,  neither  then  is  it  essential  to  the  indictment,  tho 
sometimes  it  may  be  convenient  for  distinction  sake  to  add  it, 
for  it  is  sufficient,  if  the  indictment  be  true,  mz.  that  J.  S.  was 
killed  or  robbed,  tho  there  are  taanf  of  the  same  nanie.[4] 

(t)  Cro.  JSZts.  145, 179. 

{k)  Aaifi«*«  case,  13  Co.  113.  (/)  Crv.  Elw.  400. 


[4]  Upon  an  indictment  for  the  murder  of  a  bastard  child,  it  cannot  be  de- 
scribed by  the  name  of  its  mother,  unless  that  name  has  been  gained  hy  reputa- 
tion. JR.  V.  CUrk^  12.  4r  !{.  358 ;  At.  Waterw,  1  Mood.  C.  C,  4pl ;  R.  t.  Smithy 
itU  403.  Goods  stolen  l^om  a  bailee  may  be  described  as  the  goods  either  of  the 
bailor  or  bailee.  R.  t.  RtmuatU,  R.  Sf  R.  136;  4  C.  ^  P.  391 ;  R,  v.  Ibdd, 
3  Matt^  P.  C.  658 ;  12.  t.  Taylor,  1  Leoch,  356;  12.  t.  Statham,  id.;  R.  r.  Doaken^ 
3  Etut^  P.  C.  653;  R.  t.  Woodumrd^  id.  1  Biiwk.  e.  33.  s.  47.  But  where  the 
bailor  steals  his  own  goods  from  his  bailee,  they  must  be  deserihed  as  the  goadi 
of  the  bailee.  R.  v.  WiUdMoih  R.  ^  R*  410 ;  R.  y.  BftmiZ^,  id.  478.  Possession 
of  a  servant,  not  anffiaient  to  lay  the  property  in  him.  3  East^  P.  C.  653;  R,  ^ 
HuUMnaony  12.  4r  12.  413;  3  Auoo.  158.  nor  a  married  woman.  12.  v.  l^encA. 
12.  4r  ^*  ^^t  ^*  ^17.  Goods  let  with  a  ready  furnished  lodging  must,  if  stojeii, 
be  described  as  the  goods  of  the  lodger,  it.  ▼.  BeUUad^  K.  4r  12.  411;  jR.  v. 
Brunawick,  1  Mood.  C.  C.  36.  Goods  seised  nnder  a  &  fa.  may  be  described  as 
the  goods  of  the  party  against  whom  the  writ  issued.  12.  r.  EcMthall,  3  12tcs«. 
158;  see  12.  ▼.  iUaley,  1  Mood.  C.C.I;  1  Loaeh^  464,  533;  3  Boot,  PJC.  65^. 
If  the  owner's  name  be  unknown,  he  may  be  described  as  a  **  certain  person  to 
the  jurors  albresaid  unknown.*'  3  Hawk.  e.  85.  $.  71 ;  3  JB^ct,  P.  C.  651.  781 ; 
Str.  186. 497;  12.  t.  AniM,  1  Jfoed.  C.  C.403;  3  Loacki  578;  iSltofe  t.  Fnma^ 
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y.  ToncbiDg  the  thing  wheieiD  or  of  wbidi  the  oflense  is 
committecly  there  is  required  a  certainty  in  an  indictment 

An  indictment  against  A.  that  he  is  comm,unu  latro^ 
29  Ass.  45.  cofnmuni9  ehampariorj  anupiratoTy  eo^fcuUra-' 
tor^  29  Ass.  45.  defamaior  banorutn  nominis  ^  famssy  M« 
14  Jac  B.  R.  Jones's  casef{m)  eommums  mak/aci^r,  22  Aas. 
73.  common  robber j  3  E.  2.  actum  sur  siaiuie  26  eommunis 
malegestds  4*  communis  periurbator  pacts  domini  rcgisy  M« 
6  Car.  1  B.  R.  Periam^s  case,(n)  are  not  good,  because  they 
are  too  general  and  contain  not  the  particular  matter,  wherda 
the  offense  was  committed* 

But  communis  barrectaior  4*  pods  domini  regis  periur^ 
bdtor  4*  litium  seminaior  is  good,  because  barretry  is  an 
offense  known  in  law,  and  consists  of  divers  particulars,  and 
the  rest  that  is  added  thereunto  are  but  the  aggravations  of  the 
offense,  for  barretry  itself  is  the  crime,  M.  15  Jac  B.  R,  Bow* 
ser^s  case;(o)  so  an  indictment,  that  he  is  nociivagus  is  good. 
H.  2  Car.  1  B.  i?.[5] 

An  indictment  against  A.  qudd  feUmidi  cepii  4"  asportavii 
bona  4*  catalla  B.  without  shewing  what  in  certain,  as  sciUeet 
unum  equum^  unum  bovem^  4*^.  is  not  good.  Lamb,  496. 

The  number  of  things  stolen  must  be  ezprest,  therefore  it  is 
not  sufficient  to  say  fehnici  furatus  est  aves  or  coiumbas  out 
of  a  dove«cote,  or  young  hawks  out  of  the  nest  without  express** 
ing  their  number. 

If  theft  be  alledged  of  any  thing,  the  indictment  mast 
[  183  ]  set  down  the  value,  that  it  may  appear,  whether,  it  be 
grand  or  petit  larceny.  Lamb,  497. 

(ffi)  2  R.  A.  79.  pL  1. 

(n)  Ibid,  79.  pL  10.  (o)  Bnd.  79.  fl  3. 


1  Overtom^B  Rtp,  434.    A  mistake  in  tlie  name  of  the  party  injured  will  be  fttaL 

2  JBflWt,  P.  C.  661. 764 ;  8  LtacK  774 ;  1  Chit,  C.  L.  317 ;  Hawora  w,  Slute,  Peek*9 
Tenn,  Eep.  89 ;  bat  if  the  name  proTcd  be  idem  tionaiu  with  that  ttated  in  the 
tndietment,  and  different  in  spelling  only,  tbe  Tarianoe  will  be  immaterial.  WU- 
Imim  ▼.  Ogle,  £Str.  889 ;  2  Taunt,  401 ;  JR.  ▼.  Fetter,  R.  A  K.  413;  but  aee  i?.  ▼. 
Taiifiet,  R.  ^R,ZSl;  JR.  t.  i^akupear,  3  Etut,  83 ;  Bingham  v. Dickie,  5  Tkuni. 
814 ;  Cam.  t.  GiUeepie,  1  8,^  R,  469.  See  generally,  R.  ▼.  Norton,  A.  ^  R.  519; 
R.  V.  Berrimen,  5  C.  ^  P.  601 ;  R.  ▼.  WiUiamM,  7  id.  298;  4  id.  579 ;  3  tVi.  230; 
S  Leach,  547;  1  Mood.  C.  C.  303;  StaU  v.  Haddock,  3  Haywood,  163;  Com.  t. 
Hunt,  4  Pick.  253;  Howard'o  case,  3  Sumner,  18;  StaU  ▼.  Gardiner,  Wrighi'a 
Ohio  Rep,  392. 

[51  R.  ▼.  Roberto,  4  Mod,  103;  R.  t.  Thyhr,  Sir.  849,  1346;  JR.  t.  Withering- 
fen,  u2.  3 ;  3  Hawk.  e.  35,  ee.  57,  59 ;  Com.  Dig.  Indict.  6.  3 ;  Bae.  Ahr,  IndieL 
O.l;  R.  T.  Higgmo,  3  Eaot,  5;  R,  ▼.  Rowed,  SQ.  B.  180;  3  OaU  Sf  Dariean'a 
Rep.  518;  1  Chimnan,  139 ;  Com,  ▼.  Davie,  11  Ptcit.  433,  6  Verm.  753;  Com.  v. 
Pray,  3  Pick.  3^;  Jameo  v.  Com,  13  S.Sf£L2S^;  9  CetDn.587;  S^ate  t.  Ame$t 
1  JrwMun,  378. 
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Where  theft  is  charged  in  an  indictment  for  a  living  thing,  as 
a  horse  or  sheep,  the  regular  way  is  to  say  preiii  5s.  ^e.  if  it 
be  of  a  dead  thing,  that  is  estimated  in  the  indictment  by  weight 
or  measure,  there  also  it  ought  to  be  pretiif  and  so  it  may  be, 
if  it  be  of  any  single  thing,  tho  dead,  and  not  estimated  by 
weight  or  measure. 

But  if  it  be  dead  Uiings  in  the  plural  number,  there  it  ought 
to  be  oJ  valenciam.  Lamb.  497.  but  this  I  take  t6  be  but  clerk- 
ship and  not  substantial,  for  ifpretii  be  set  instead  of  ad  valen* 
ciamj  or  e  conterso^  I  think  it  doth  not  vitiate  the  indictment, 
and  so  it  is,  if  one  pretii  or  ad  valenciam  be  added  to  several 
things,  where  in  true  clerkship  it  should  be  applied  severally,  it 
is  good  if  the  party  be  convict  of  all,  but  possibly,  if  the  party 
be  convict  but  of  part,  it  is  not  good,  because  it  will  be  uncer* 
tain  whether  grand  or  petit  larceny.  Noy^s  Rep,  115.  Wood 
and  Smithj  yet  vide  T.  23  Car.  1.  ^  M.  23  Car.  1.  B.  R. 
Brookes  case,  and  William  JlrundelPe  case  in  [action  of]  tres- 
pass, where  there  is  but  one  ad  valenciam^  where  diners  goods 
were  taken,  tho  it  be  aided  after  a  verdict,  yet,  if  the  judgment 
be  by  nihil  dicity  it  was  ruled  error,  and  indictments  are  not 
aided.by  verdict. 

An  indictment,  qudd/ehnich  cepit  20  eves  matrices  fy  agnos 
or  matrices  fy  verveces,  is  not  good,  because  it  doth  not  appear 
how  many  of  one  sort  and  how  many  of  another,  but  20  ove^ 
generally  might  have  been  good  without  distinguishing  matrices 
4"  verveceSf  as  in  case  of  replevin  or  trespass. 

But  an  indictment  de  quatuor  riscis  ^  cistis,  Jingli€^  chests 
and  coffers,  is  good,  because  synonymaj  P.*40  Eliz.  Drecot  6f 
Henshaw;  regularly  the  same  certainty  is  required  in  an  indict- 
ment for  goods,  as  in  trespass  for  goods,  and  rather  more  cer- 
tainty, for  what  will  be  a  defect  of  certainty  in  a  count  will  be 
much  more  defective  in  an  indictment,  therefore  for  this  matter 
vide  title  Count  fy  Breve  per  totum,[^'] 

VI.  The  fact  itself  must  be  certainly  set  down  in  an  indict-^ 
ment. 

(0)  J5M2.79.ii2.3. 


[6]  See  6  r.  !{.  267,  Ld.  Raym.  149 ;  1  Car.  4*  Kir.  699,  id.  190;  i2.  ^  R.  493 ; 
IC.SfP.  138;  1  Mood.  C.  C.  107, 343,  466;  /{.  ^  R.  374;  2  Rogert'  Recordef, 
168;  Cim  ▼.  Wentx,  1  A^tm.  369 ;  Com.  t.  Jamet,  1  Pick.  376 ;  StaU  t.  Dowell, 
3  Har.  ^  John.  310;  SiaU  ▼.  Logan^  I  AftMOurt,  377;  StaU  ▼.  TWie,  3  Barring. 
Dd.  Rep.  541;  Statt  t.  Brown^  1  Dee.  137;  Turley  ▼.  Slate^  3  Hump.  Rep.  333; 
SUU  ▼.  Saneom,  3  Brevard,5;  SiaU  v.  Seribner.uOiU.  Sf  John.  346;  Peo^  y. 
Payne,  6  Joknt.  J03;  SUU  t.  71%,  1  JV.  ^  MeCord,  9 ;  State  ▼.  7%oma«,  3  Me* 
Cord,  527;  StaU  ▼.  WHmm,  1  Port.  110;  StaU  t.  AUen,  CharlL5lS;  State  r.  Bry* 
MK,  3  Car.  Law  Repoe.  617}  PetfU  t.  WUey,  3  HUfe  N.  Y.  194. 
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An  itidictment  against  •/?.  quddfdoniee  abduxit  unum  equum 
without  saying  eepti  ^  abduxit  is  not  good,  for  he  might  have 
the  horse  by  bailment,  and  then  it  is  no  felony.  13  E.  4.  10.  a« 

An  indictment  of  poisoning,  wherein  it  is  alledged,  that  J.  S. 
Jideni  adhibens  to  the  prisoner,  fy  nesciens  poium  prwdietum 
cum  venenofore  intoxicatum  accepit  4"  bibit^  and  says  not  ve* 
nenum  prmdidum^  is  not  good,  and  shall  not  be  supplied  by 
the  implicatioA  of  other  parts  of  the  indictment.  4  Co.  Sep.  44. 
b,  Faux^ 8 case.'- 

An  indictment  of  rape,  qudd  felonice  fy  eamaliter  eognotni 
without  the  word  rapuii  is  not  good,  tho  it  concludes  eanira 
formam  statuiiy  9  E,  4.  26.  a. 

An  indictment,  that  A.  exoneranit  quoddUm  tormentumj  4*e. 
verauB  B.  dans  ei  unam  marialem  plagam  without  saying  jver- 
eusHty  is  not  good.  5  Co.  Rep.  Long^a  case,  122.  a. 

So  if  it  be  dedit  morialem  plagam  without  pereussity  it  is 
not  good.  P.  9  Jac.  B.  R,  BuUtrod^s  Rep,  p.  124. 

For  burglary,  the  offense  must  he /regit  4*  iniravii. 

y  II.  The  offense  itself  must  be  alledged,  and  the  manner  of 
H.{p) 

An  indictment  of  felony  must  always  allege  the  iact  Jte  be 
done  felonice;  an  indictment  of  burglary  must  lay  the  offense 
to  be  felonice  4*  burglariter  fregii  4*  iniravii;  an  offense  of 
high  treason  must  be  laid  to  be  done  proditorie;  petit  treason 
fdoniee  Sp  prodiiorie^  for  tho  he  be  acquitted  of  the  petit  treason, 
he  may  be  convict  of  the  manslaughter  or  murder. 

•^.  is  indicted,  that  furatus  e»l  unutn  cquufn,  it  is  but  a  tres- 
pass for  want  of  the  word  felonice.  Slamf.  P.  C.p.  96.  a. 

If  •/?.  be  indicted,  qudd  1  Decemb.  anno,  fyc  apudj  j*e.  fklo^ 
nice  4*  ex  malilid  aud  pt^ecogilald  in  8t  auper  B,  inauUum 
fecit  J  ^  cum  quodam  gladiOy  fyc.  adtunc  8^  ibidem  percuaaiif 
4*  dedit  eidem  B.  morialem  plaganiy  S^c,  whereof  he  died,  the 
&T8i  felonice  4*  ex  maliiid  aud  praacogiiaid  applied  to 
[  185  3  ^b^  assault  runs  also  to  the  stroke;  1.  because  placed 
in  the  beginning  of  the  sentence ;  2.  because  done  ad* 
tunc  4*  ibidem. 

An  indictment  of  murder  or  manslaughter  hath  these  cer- 
tainties and  requisites  -to  be  added  to  it  more  than  other  indict* 
ments,  for  it  must  not  be  only  felonice,  and  ascertain  the  time 
of  the  act  done,  but  must  also, 

1.  Declare  how,  and  with  what  it  was  done,  namely  cum 
quodam  gladio,  fyc. 

(p)  This  should  have  been  the  5th  head  according  to  our  author's  diyision  at 
the  beginning  of  this  eliapter,  but  oar  antbor  has  here  transpoasd  it,  and  added  % 
new  fifth  head  trucking  the  thing  wherein  the  ojfenee  is  cemmitled^  which  makes 
the  number  of  general  heads  in  this  chapter  eight  instead  of  seven. 
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Tet  if  the  party  were  kifled  with  another  weapon,  it  main- 
tains the  indictment;  but  if  it  were  with  another  kind  of  death, 
as  poisoning  J  or  strangling^  it  doth  not  maintain  the  indictr 
ment  upon  evidence.  2  Co.  Inst.  31-9.  Co.  P.  C.p.  48. 

And  if  ./f.  and  B.  are  indicted  for  murder,  and  it  is  laid,  that 
•/?.  gave  the  stroke,  and  B.  was  present,  aiding  and  abetting, 
y^t  if  it  falls  out  upon  evidence,  that  B  gave  the  stroke,  and 
«4.  was  present,  aiding  and  abetting,  it  maintains  the  indict- 
saent.  9  Co.  Rep.  Sanchar^s  case.(^) 

So  if  ^,  be  indicted  for  poisoning  of  B.  it  must  allege  the 
kind  of  poison,  but  if  he  poisoned  B,  with  another  kind  of 
poisoning,  yet  it  maintains  the  indictment,  for  the  kind  of  death 
is  the  same. 

2.  He  must  shew  in  what  hand  he  held  his  aword. 

If  an  indictment  runs  thus,  that  cum  quodam  gladioy  quern 
in  dextrd  sud  tenuity  percussit^  without  saying  in  dextrd 
tn^nuj  for  this  cause  an  indicto^nt  was  quashed.  P.  44  Eliz. 
£,  R.  Cuppledick*s  case. 

3.  Regularly  it  ought  to  set  down  the  price  of  the  ^word  or 
other  weapon,  or  else  say  nullius  valorisy  for  the  weapon  is  a 
deodand  forfeited  to  the  king,  and  the  township  shall  be  charged 
for  the  value  if  delivered  to  them. 

But  this  seems  not  to  bei  essential  to  the  indictment. 

4.  It  ought  to  si^iew  in  what  part  of  the  body  he  was 
wounded,  and  therefore  if  it  be  super  brachium^  or  manam, 
or  latus  without  saying  whether  right  or  left^  it  is  not  good. 
.5  Co,  Rep,  121.  6.  Long's  case. 

So  if  it  be  in  sinistra  bracio^  where  it  should  be 
brachio^  it  is  not  good,  because  insensible.  T,  31  Eliz,   [  186  ] 
B,  R.  Webster's  case. 

So  if  the  wound  be  laid  eirciter  pectus,  it  is  not  good.  T,  29 
Eliz.  Clenche's  Rep,  10.  Super  partes  pasteriores  corporis  not 
good.  H.  23  Car.  I.  B.  R.  Savage's  case.(r) 

But  super  /adem,  or  caputs  or  super  dextram  partem  cor- 
porisy  or  in  insimd  parte  ventris  are  certain  enough.  Long^s 
case,  5  Co.  Rep.  121.  b. 

5.  Regularly  the  length  and  depth  Of  the  wound  is  to  be 
shewed,  but  this  is  not  necessary  in  all  cases,  as  namely  where 
a  limb  is  cut  off,  4  Co.  Rep.  42.  a.  Haydon^s  case;  so  it  may 
be  also  a  dry  blow,  sxA,  plaga  is  applicable  to  a  bruise  or  a 
•wound. 

But  tho  the  manner  and  place  of  the  hurt  and  its  nature  he 
arequisite,  as  to  the  formality  of  the  indictment,  and  it  is  fit  to  be 

(9)  9  Co,  119.  a.  all  that  tbia  case  proves  ia  only,  thai  if  a  man  be  indicted  as 
aeoeisary  to  two,  apd  be  be  found  guilty  as  accessary  to  one,  the  verdict  is  good, 
(r)  SLt/L.  76. 
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done,  as  near  the  truth  as  may  be,  yet  if  npon  evidence  it  ap- 
pear to  be  another  kind  of  wound  in  another  place,  if  the  party 
died  of  it  is  sufficient  to  maintain  the  indictment. 

6.  It  is  usual  to  ailedge-  the  party  stricken  to  have  been  in 
pace  Dei  8^  domini  regisj  but  not  necessary  to  be  inserted. 
4  Co,  Rep,  41.6.  Hay  don*  8  case. 

7.  It  is  necessary  to  atledge  in  fact,  that  the  party  wounded 
died  of  that  wound,  and  also  the  time  and  place,  as  well  of  the 
death  as  of  the  wound  given,  that  it  may  appear,  that  he  died 
within  the  year  and  day  of  that  wound,  as  de  qud  quidetn 
plagd  idem  J.  S.  adtune  fy  ibidem  instanihr  obiit^  or  de  qud 
quidem  plagd  moriali  idem  J.  S.  languebaty  fy  languidus 
vixii  usque  ialem  diem  anno  supradiclo,  quo  quidem  die  idem 
J.  S.  de  plagd  moriali  pr«dict6  obiit. 

Altho  as  well  iu  the  indictment  of  manslaughter  as  murder 
the  stroke  is  to  be  alleged  to  be  'mortalis  plagOy  and  givea 
felonicey  and  in  both  cases  inter/ecil,  yet  in  case  of  murder 
there  is  somewhat  more  to  be  laid,  or  otherwise  it  will  amount 
but  to  an  indictment  of  manslaughter,  and  the  offender  shall 
have  his  clergy. 

And  the  special  words  in  an  indictment  of  murder 
[  187  ]  are,  1.  Ex  malitid  pramcogitatd,^2.  Murdravit^  this 
word  murdravit  is  a  word  of  art,  and  cannot  be  other* 
wise  exprest,'  therefore  murderavil  instead  of  murdravit 
vitiates  an  indictment  of  murder,  H.  45  Eliz.  Croke,  n.  15. 
JSj/le's  case.(^) 

Tho  murdravit  be  in  the  indictment,  yet  if  it  want  the  words 
ex  malitid  sud  praascogiiatd,  the  party  shall  have  his  clergy. 
jDy.  224.  b,  1 1  Co.  Sep.  87.  a. 

An  indictment  of  treason  for  counterfeiting  the  king's  coin 
ought  to  shew  particularly  what  kind  of  coin,  viz.  groats,  or 
shillings.  27  H.  6.  Enditement  10.  but  altho  it  is  usual  to  ex- 
press the  numbers  of  each  kind,  yet  it  is  not  of  absolute  neces- 
sity in  the  indictment.  M,  38  8r  39  EKz.  B,  R.  Long^s  case. 

An  indictment  of  high  treason  for  conspiring  the  king's  death 
ought  not  only  to  contain  the  compassing  or  conspiring  to  do 
the  act,  but  must  also  set  down  an  overt  act  in  pursuance  of  it. 

As  in  all  indictments  of  felony  there  must  be  felonice,  and  of 
treason  there  must  be  proditorie,  so  it  must  be  laid  to  be  done 
vi  4*  armis  at  common  law.  Stamf,  P.  C.  94.  a. 

But  the  statute  of  37  H.  8.*  cap.  8.  hath  now  made  that  not  to 
be  necessary. 

And  therefore  P.  16  Jae.  B.  R.  Croke^  n.  2.  Harfs  case,(/) 
it  was  adjudged  and  affirmed  in  a  writ  of  error,  that  an  indict- 

.(•)  CfQ.  Eliz.  990.  (<)  Cm  Jac  473.  Tide  Cr^  Jae.  345. 
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t 

ment  of  rescue  without  the  words  vi  4*  armis  is  good  by  reason 
of  thisstatute^  which  extends  to  niake  good  indictments  of  felony, 
treason,  or  other  misdemeanors,  notwithstanding  the  omission 
of  vi  4*  armiss  as  well  as  notwithstanding  the  omission  of  gla- 
diiSy  bacxdis  fy  euUelliSy  but  this  statute  extends  not  to  declara- 
tions in  trespasses,  suits  between  party  and  party,  or  informa- 
tions for  the  king,  but  only  to  indictments. [7] 


[7]  If  any  fact  or  cireuoagtance  which  is  a  Bcceasary  io^edient  in  the  offence 
be  omitted  in  the  indictment,  such  omission  Titiatee  the  indictment,  and  the  de« 
fendant  may  avaail  himself  of  it  by  demnrrer,  motion  in  arrest  of  judgment,  or 
writ  of  error.  JR.  ▼.  Oimer,  5  fast,  S04;  R.  ▼.  EfotrtU^  8  B.  Sf  Q.  ft 4,  S.  C* 
^M.^R.  35;  R.  T.  Lease,  Andr.  236;  iZ.  v.  Norton,  8  C.A  P.  196;  R.  v.  Mar* 
tin,  8  Ad.^Ea.^1;  R.y.  Cheere,  t  D.  Sf  R.  461,  5  T.  R.  633,  4  B.  ^  C.909« 
lB,SfAd,  861;  PoopU  ▼.  Ruot,  1  Cetne,  133.  Any  fact  or  circumstance  laid 
in  the  indictment,  which  is  not  a  necessary  inmdient  in  the  offence,  may  be  re- 
jected as  sttrplttsage.  R.  ▼.  Jonet,  8  B.  ^  Ad,  611;  and  if  there  be  anv  defect 
in  the  manner  of  stating  sach  matter,  the  defect  will  not  7itiate  the  indictmenti 
A.  T.  WtUker,  4  Rep.  41 «.;  R.  v.  Holt  2  Uttck,  595;  R,  t.  Howarth,  3Stark.2% 
ArdL  C  P,  ISO.  All  the  facts  and  circnmstances  which  consUtnte  the  offence 
must  be  stated  with  sach  certainty  and  precision  that  the  defendant  may  be 
enabled  to  jodge  whether  tbey  constUote  an  indictable  offence  or  not,  in  order 
that  he  may  plead  or  demur— or  what  species  of  offence  tbey  constitute,  to  ena- 
ble him  to  prepare  his  defence,  to  plead  a  conviction  or  acquittal  in  bar  of  another 
proaeention  for  the  same  ofience,  &€•,  and  that  there  may  be  no  doubt  as  to  the 
judgment  which  should  be  given,  in  oase  of  conviction ;  see  R.  v.  Rowed,  3  Q.  B. 
180,  3  Go,  St  Dav.  516;  R.  v.  JMsson,  3  7*.  IZ.  581 ;  i2.  v.  Manoz,  Str,  1137;  /2.  v. 
Harper,  5  JIM.  96;  R,  v.  Lake,  3  Leon,  268;  R,  v.  RoberU,  Show,  289,  3  Hawk, 
e.  25,  s.  58;  R,  v.  Stacker,  1  Salk.  342,  371 ;  R,  v.  Stoughton,  Str,  900;  R»  v. 
Fliut,  Hkrdw.  370;  R,  v.  Home,  Cowp.  683;  12.  v;  HoUand,  5  T,  R.  611,  633, 
1  Leach,  349;  R.  v. P«rrott,  2 H  df  &  386;  R.  y,  Morley,  Younge  if  J«rms,221 ; 
Jt  V.  Jonee,  1  Car.  Sf  Kir,  243;  R,  v.  BtarehaU,  1  Mood.  C,  C.  158 ;  State  ▼.  Dal- 
ian, 2  Mmrph.  379;  Com.  v.  Piniard,  I  Browne,  59 ;  Simmono  v.  Com.  1  Rawle, 
143 ;  Com.  v.  OiUeepie,  1  S.  if  H.  469«  Certainty  to  a  certain  intent  in  general 
is  all  that  is  required  in  indictments.  See,  for  the  dififerent  kinds  of  certainty, 
Co.  LUt.  303  a.;  R.  t.  Long,  5  Rep.  121  a.;  Arek.  C.  P.  43.  Mere  matter  of 
indocement  does  not  require  so  much  certainty  as  the  statement  of  the  offence* 
R.  i.  Wright,  1  Ventr.  170;  Com.  Dig.  Indict.  0. 5.  In  an  indictment  fbr  so. 
liciting  or  inciting  to  the  commission  of  a  crime,  or  for  aiding  and  assisting  in 
the  commission  of  it,  it  is  not  neceasary  to  state  the  particulars  of  the  incite* 
ment,  Slc.  or  of  the  aid,  Slc  R.  v.  Higgino,  2  JB!a«^  5 ;  see  Com.  v.  Rogera, 
S&ie  R.  46a:  StaU  v.  John,  alias  Jack  Dent,3  GiU.ifJohn.  8;  PeopU  v.  Book, 
4  Hiu*e  Rep.  133.  When  a  statute  enumerates  offences  disjunctively,  the  indict- 
ment must  charge  them  conjunctively.  Salk,  342,  371;  5  Mod.  137;  8  Id.  33; 
Burr.  399 ;  Angel  v.  Com.  2  Virg.  Caa.  231 ;  Jonee  v.  State,  1  McMuUen,  236( 
State  V.  Price,  6  Halet.  203.  An  indictment  which  may  apply  to  two  offeucea 
and  does  not  specify  which,  is  bad^  R.  v.  (TreAam,  1  Leach,  87;  R.y.  MarehaU^ 
i  R.if  Mood.  C.  C.  158;  but  see  Reep^  v.  Caldwell,  I  DaU.  150;  StaU  v.  OUbert^ 
13  Verm.  647.  If  the  indictment  charge  that  he  murdered  or  caused  to  be 
murdered,  forged  or  caused  to  be  Ibrged,  &.c  it  is  bad.  2  Hawk.  c.  25,  s.58; 
Salk.  342,  371 ;  1  Chit.  C.  L.  231.  The  ofience  must  be  positively  charged,  anii 
not  sUted  by  way  of  recital;  R.  t.  Inhaba.  of  Hamworth,  Str.  900,  n.  1;  R.v. 
Crowhurei,  Ld.  iurwn.  1363;  nor  argomentatively;  &lifc.  373.  Conclusions  of 
law  resulting  from  the  facts  of  the  case  need  not  be  stated;  it  is  enough  to  state 
the  facts  and  leave  the  court  to  draw  the  inference.  2  Leach,  941 ;  R.  t.  Smith, 
^B.  if  P.  Vn^  B.  ^R.  5,1  Matt,  P.  C.  163;   R.  v.  BootK  IL  if  IL1,  id.. 
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VIII.  Touching:  the  conclnsion  of  the  iDdictment. 

Upon  an  indictment  of  murder,  where  the  stroke  is  supposed 
to  be  done  at  one  day  or  place,  and  the  death  at  another  day 
or  place,  the  conclusion  ought  not  to  be  4*  ^c  felonice,  volun*- 


29.  Where  the  offence  cannot  be  stated  with  complete  certainty,  it  ia  aafficient  to 
state  it  with  as  mach  certainty  lA  it  is  capable  ofl  See  1  ChiU  (7.  L.  171,  229 ; 
iS.  V.  GiU,  2  B.  ^  Aid,  209,  &  C.  1  ChU,  Rep.  698;   iZ.  v.  Kenriek,  5  Q-  B.  49, 

1  Dav.  4*  Mer.  208;  Com.  ▼.  Judd.  2  Jfats.  329;  Com.?.  CMn$,  d  &  ^  R.  220; 
Com.  V.  M^in,  5W,  S^S,  461.  Where  an  offence  is  stated  with  jfreater  partica- 
larity  than  is  necessary,  the  onnecessary  allegations,  if  descriptive  of  some  in- 
gredient in  the  offence,  and  not  merely  of  matters  of  af  graTation,  are  material 
and  relevant,  and  cannot  be  rejected.  Arch,  C.  F,  56.  Objeetiooa  to  the  form 
and  sofficiency  of  an  indictment  may  be  disenssed  and  decided  daring  the  trial, 
before  the  jory;  hut  generally  this  should  be  only  on  motion  to  quash,  in 
Arrest  of  Judgment,  or  on  demurrer.  U,  S,  v.  Oooding,  12  WluaL  460,  6  ComL 
Rep.  572. 

It  is  essentially  necessary  in  an  indictment  f«r  murder  to  set  forth  particularly 
ibd  manner  of  the  death  and  the  means  by  which  it  was  effected.  1  £is«l«  P.  C.  341. 
If  it  appear  that  the  party  were  killed  with  a  different  weapon  from  that  described, 
or  If  it  be  laid  by  one  sort  of  poison  and  it  turn  out  to  have  been  by  another,  it  will 
maintain  the  indiotmenL  R.  v.  Ciittfii,5  C.  4r  P«  121 ;  JR.  v.  Wmi€r9^  7  td.  250;  il. 
?.  Chouruel,  id.  788 ;  R.  v.  Clmic,  lB,ifB.  473, 3  Camp.  75 ;  PeopU  ▼.  TbionofiuK, 
etalB  mU,  479:  Pegpie  v.  CcU,  id.  432.  Bat  if  a  person  be  indicted  for  one  specie* 
of  killing,  as  by  poisoning,  he  cannot  be  convicted  by  evidence  of  a  species  of  death 
entirely  different,  as  ^  shooting,  stranirling*  ^^  MdeaUy^0  esse,  9  Rep,  67, 2  Hm^k. 
«»23.s.84;  1  Ba$t,P,  C.34i ;  R,  v.  JTeUy,  R.ifiLC.  C.  A.  113;  iZ.  v.  7^homfte», 
id.  139 ;  R.  V.  Martin,  SC.SfP.  128 ;  Brotoii*s  cose,  1  Liw.  165.  It  seems  to  be  no. 
oessary  to  aver  a  atriking  where  the  death  has  been  occasioned  by  a  wound,  bruise, 
or  other  assault  R.  v.  £img,  5  Rep.  122,  a,;  R.Y,  Lorkin^  1  BulM.  124;  but  see 

2  Hawk.  e.  23,  s.  82;  iZ.  v.  UtoZs,  i  R.  df  M.  C.  0. 5;  WkU$  v.  Com.  6  Btim.  178 ; 
StaU  V.  Owen,  1  Mur/^ik.  452 ;  Cfibean  v.  Cam,  2  Vtrg,  Ca.  111.  It  seems  thai  if 
the  death  be  occasioned  by  any  instrument  holden  in  the  hand  of  the  partv  killing 
at  the  time,  it  should  be  so  alleged,  and  thai  regularly  the  instrument  sfiould  he 
stated  to  be  of  a  certain  valoe  or  of  no  value;  but  see  the  obeervations  of  Mr.  Em$t^ 
P.  C.  341.  An  indictment  for  murder  may  be  good  without  stating  the  accused 
to  be  a  person  of  sound  memory  and  discretion,  and  though  the  killing  must  be 
set  out  in  such  terms  as  to  show  olterly  that  it  was  unlawful,  yet  the  word  **■  un« 
lawful**  need  not  be  necessarily  used.  Jerry  v.  7%e  Slate,  I  BlorJkf.  396.  The 
indictment  must  state  that  the  act  by  which  the  death  was  occasioned  was  done 
feloniously,  and  that  it  was  done  of  malice  aforethought,  and  it  must  also  state 
that  Uie  prisoner  murdered  the  deceased.  Hawk,  e.  23,  s.  77;  Com.  v.  Oibeon,  2  Virr, 
Cae.  70;  but  see  ittidsrson  v.  State,  5  Ftts,  445;  Rnp.  v.  Haneyman,  2  DalL  2S«. 
If  the  averment  of  ma/tcs  aforetkomrkt  be  omitted,  and  the  indictment  only  allege 
that  the  stroke  was  given  felonioumf,  or  that  the  prisoner  murderoct,  Slc  or  HUed^ 
or  dew  the  deoeased.  the  conviction  can  only  be  rar  manslaughter.  1  JSssI,  P.  C. 
345.  It  was  formerly  considered  necessary  to  state  in  what  part  of  the  body  the 
wound  was  ffiveo,  and  also  to  state  the  length  and  breadth  of  it  5  Rapi  120,  Crsw 
Jae.  95,  2  mwk,  c.  23,  «.  80;  but  this  ieems  to  be  no  longer  esoential*  See  R.  v. 
Mheely,  R.Sf  M.  C,  C,9T;R.  y.  Tamlinkon,  S  C.  ^  P.  370;  Tumer*e  eaae^lLew. 
177;  U.  S.  V.  Maunier,  Nor.  Car.  Caa,  79;  State  v.  Owen,  1  Murph.  452 ;  see  Stata 
V.  JIfotet,  2  Dev.  452.  Where  the  manner  of  the  death  is  doubtfbl  it  will  be  proper 
to  lay  it  differently  in  diflbrent  counts  so  as  to  meet  the  evidence.  See  R.  v.  Hind* 
marih,  2  Leach,  569.  The  death  by  the  means  stated  most  be  positively  alleged. 
1  Eaet,  P.  C.  343 ;  R.  v.  Tye,  R.  if  R.  345 ;  State  v.  Wvmberly,  3  JMbCord,  190. 
The  words  **  languishing  did  live,**  dc.o.  are  not  a  material  part  of  the  indictment 
and  may  bo  struck  out  Peon.  v.  BeU,  Addia,  173.    The  respective  times  of  the 
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ton>,  8c  ex  maliiid  sud  prmeogitatd  pradieius  S.  S.  jxrmfor 
iufn  A.  fi.  at  the  day  and  place,  where  the  stroke  was  given, 
inter/ecit  4*  murdravity  this  is  not  good,  because  tho  the  stroke 
is  the  offense  and  cause  of  the  death,  yet  it  is  neither  murder 
nor  manslaughter  till  the  party  die.  M.  32  fy  33  Eliz.  B.  B. 
CrokCj  n.  13,  F&sier^s  ca8e.(ti) 

But  if  it  supposes  the  murder  or  manslaughter  to  be  where 
the  party  died,  this  is  good,  for  then  and  not  before  it  is  murder 
4  Co.  Bep,  41.  b,  Haydon^s  case. 

But  the  best  way  is  4*  sic  prmfatu8  A.  ipatim  B.  fye.  modp 
^  formd  prsedictis  inter/ecit  fy  murdravit.  4  Co.  Bep.  43.  b. 
Hay  deifies  case. 

But  if  the  conclusion  be  ^  sieprse/atum  B.  apud  C.  (where 
the  stroke  only  was  given)  modo  Sr  formd  praedicV  inter/ecit  8^ 
murdravity  it  istiot  jgood,  for  it  is  repugnant.  M.  32  fy  33  Eliz. 
B.  B.  Croke,  n.  13.   /b^/erand  Hume. 

And  if  in  the  same  case  the  conclusion  be  only  ^  sic  die  ^ 
loco  prmdictis  inter/ecit  4*  murdravity  it  is  doubtful  whether  it 
be  good,  because  one  time  and  place  is  alleged  for  the  stroke, 
another  for  the  death,  and  [predictis)  may  refer  to  either,  H* 
42  Eliz.  B.  B.  Croke,  n.  12.   Wingfield^s  case.(ar) 

Regularly  every  indictment  ought  to  conclude  contra  pacem 
domini  regis,  for  that  is  not  taken  away  by  the  statute  of  37  H. 
8.  cap.  8. 

And  therefore  an  indictment  without  concluding  contra  pa^ 
cem,  $*c.  is  insufficient,  tho  it  be  but  for  using  a  trade  not  being 
an  apprentice.  H.  23  Car.  1.  B.  B.  for  every  offense  against  a 
a  Aatute  is  contra  pacem,  and  ought  so  to  be  laid. 

But  an  indictment  need  not  conclude,  4*  contra  coronam  4* 
dignitatem  ejus,  tho  it  be  usual  in  many  indictments.  M* 
23  Car.  B.  B. 

An  indictment  that  concludes  contra  pacem,  and  saith  not 
domini  regis,  is  insufficient.  M.  23  Car.  1.  adjudged. 

If  .4.  be  indicted  for  an  offense  supposed  to  be  committed  m 

(u)  Cro.  EL  156.  4  Co.  49.  6.  by  the  nime  of  Huiim  and  OgU. 
\x)  Cro.  Eliz.  739. 


wound  and  death  must  be  showq,  that  it  may  appear  that  the  deceased  died  withia 
a  year  and  a  day  from  the  atroke  or  other  cauae  of  death;  bat  thooffh  the  day  or 
year  be  miataken  it  ia  not  material,  if  it  appear  by  the  evidenoe*Qiat  the  death 
happened  within  the  time  limited  without  which  the  ]aw  does  not  attribute  the 
death  to  the  stroke  or  poison.  1  J?iiss.  on  Cr.  569 ;  ^Mtt  t.  OrroO^  1  Dto.  139.  An 
iadtetment  against  twoi  which  states  the  death  to  be  the  resnh  of  two  different 
injaries  inflicted  by  each  of  the  defendants  separately,  on  different  days,  is  bad. 
R.  y.  DectU^  B  C.  Sr  P.  639.  See  generally  4  Bl  Com.  306;  Areh,  C.  P.  1,  469; 
by  V«2s6y,  1646 ;  Rooe.  Cr.  Ev.  74-405 ;  1  Ruoo.  on  Cr.  548,  6y  SharovMod,  1845; 
3  Aim's  J.  edU.  1845,  p.  856;  Hums*  Virg.  C.  L.  428 ;  Whmrt.  C.  L.  60, 26a 
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the  time  of  a  former  kiog,  and  concludes  contra  pacem  domini 
regis  nunc,  it  is  insufficient,  for  it  must  be  supposed  to 
[  189  ]  be  done  contra  pacem  of  that  king  in  whose  time  it 
was  committed. 

But  if  a  man  be  indicted  in  the  time  of  one  king  contra  pa* 
eem  domini  regis  nunc^  he  may  be  arraigned  for  that  offense 
in  the  time  of  his  successor.  1  E.  6.  B.  Corone  178.  Endiie* 
ment  44.  neither  is  the  indictment  itself  discontinued  by  the 
demise  of  the  king,  tho  in  some  cases  the  process  be.  7  Co, 
Sep.  30,  31. 

If  an  offense  be  supposed  to  be  begun  in  the  time  of  one  king, 
and  continued  in  the  time  of  his  successor,  (as  a  nuisance,)  it 
must  conclude  contra  pacem  of  both  kings,  or  else  it  is  insuffi- 
cient. 71  3  Jac.  B.  B.  Felverton^s  Bep.  6^.  Sir  John  fVin- 
ter^s  case.  • 

If  an  offense  be  alledged  in  the  time  of  ^.  Eliz.  and  the  in- 
dictment taken  in  the  time  of  E.  James^  and  concludes  contra 
pacetTk  nuper  reginm  4*  domini  regis  nunc^  it  seems  good,  and 
domini  regis  nunc  but  surplusage,  as  well  as  in  a  count  in 
trespass.  Af.  1 3  Jac  Croke,  n.  3.  Cottingtoh  and  Wilkinsy{z) 
qussre. 

Touching  the  conclusion  contra  formam  statuti^  somewhat 
hath  been  said  in  the  last  chapter;  I  shall  add  some  things  more. 

If  an  offense  be  newly  enacted,  or  made  an  offense  of  an 
higher  nature  by  act  of  parliament,  the  indictment  must  con- 
elude  contra  formam  statutij  as  an  indictment  for  buggery, 
transporting  of  wool,  ^c. 

Bape,  tho  before  the  statute  of  Westminster  2.  it  was  a  tres- 
pass, yet  being  made  felony  by  that  statute,  the  indictment 
ought  to  conclude  contra  formam  statutij  6  H.  7.  5.  a. 

If  an  offense  were  high  treason,  &c.  at  the  common  law,  and 
a  declarative  act  of  parliament  declares  it  so,  as  the  statute  of 
25  E.  3.  de  Proditionibusy  the  statute  of  3  H.  5.  of  clipping  the 
coin,  &c.  till  repealed  by  1  Mar.  the  indictment  is  good  with  a 
conclusion  contra  formam  statuti,  or  without  such  a  conclu- 
sion. 

But  at  this  day  the  indictment  for  clipping,  washing,  &c.  of 

coin  enacted  to  be  treason  by  the  statutes  of  5  &  18 

[  190]]  Eliz.  must  not  only  express,  as  the  statute  requires, 

tt^t  it  was  {causa  iucri^)  but  must  conclude  contra 

formam  statuti. 

If  an  offense  were  felony  at  common  law,  but  a  special  act 
of  parliament  oust  the  offender  of  some  benefit,  (that  the  com- 
mon law  allowed  him,)  when  certain  circumstances  are  in  the 

(«)  Cro.  Jac.  377. 
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fad,  Ao  th^  body  of  such  indictment  must  express  those  circom* 
stances  according  as  they  are  prescribed  in  the  statute,  yet  the 
indictment  must  not  conclude,  contra  formam  statutu 

Thus  the  statute  of  21  Jac.  cap.  27  concerning  murdering  of 
bastard  children  requires  proof  by  one  witness,  that  the  child 
was  dead  born,  the  indictment  must  shew,  that  it  was  a  bastard 
child,  to  bring  the  offender  within  that  statute,  but  concludes 
not  contra  formam  statutu 

So  by  the  statute  of  8  Bliz.  cap.  4.  in  cases  of  pick-pockets, 
89  Eliz.  cap.  15.  breaking  houses  in  the  day-time,  and  stealing 
to  the  value  of  5s.  the  statute  of  23  H.  8.  cap.  1.  in  cases  of 
petit  treason,  wilful  murder  of  malice  prepense,  robbing  in  or 
near  the  highway,  18  Eliz.  cap,  7.  in  case  of  burglary,  the 
statute  oiAii  S  P.  fy  M.  cap.  4.  in  case  of  malicious  command* 
ing,  &c.  any  person  to  commit  murder,  robbery,  wilful  burning, 
the  offenders  are  ousted  of  their  clergy;  the  body  of  the  indict- 
ment must  bring  them  within  the  express  purview  of  the 
statutes  or  otherwise  they  shall  have  the  benefit  of  clergy,  but 
it  need  not  conclude  contra  formam  statutiy  neither  is  it  usual 
in  such  cases,  for  they  were  felonies  before,  and  the  statutes  do 
not  give  them  a  new  punishment,  nor  make  them  to  be  crimes 
of  another  nature,  but  only  in  certain  casea  take  away  clergy. 

But  yet,  if  they  should  conclude  in  these  cases  contra  for^ 
mam  statutiy  it  would  not  vitiate  the  indictment,  but  would 
be  only  surplusage;  for  tho  the  statutes  do  not  give  a  new 

Snalty,  yc^t  they  take  away  an  old  privilege,  when  the  case 
Is  within  the  circumstances  mentiond  by  the  act. 

Upon  the  statute  of  1  Jac.  cap.  S.  ousting  persons  of  clergy 
in  case  of  stabbing,  the  other  party  not  having  a  weapon  drawn, 
nor  stricken  first,  I  have  known  it  held  it  is  sufficient, 
that  the  indictment  bring  the  fact  within  the  purview  [  191  ]] 
of  the  statute,  tho  it  concludes  not  contra  formam 
statutiy  because  it  was  a  felony  before,  and  the  statute  only 
takes  away  clergy.    H.  23  Car.  1.  Page  and  Harwood.{a) 

Yet  the  usual  course  at  this  day  is  to  conclude  such  an  in- 
dictment  contra  formam  statutiy  and  accordingly  it  hath  been 
ruled  good.  21 9  Jac.  B.  R.  Croke,  n.  4.  Bradley  and  Banksy 
but  it  is  not  there  questioned  but  that  it  may  be  good  without 
it;  so  that  in. these  cases,  where  clergy  is  specially  ousted  by 
an  act  of  parliament,  the  indictment  is  good  with  this  conclu- 
sion or  without  it,  but  the  best  way  in  these  cases  is  to  follow 
what  is  most  usual. 

If  an  offense  be  at  common  law,  and  also  prohibited  by 
statutes,  the  indictment  may  conclude  contra  formam  statuti 

(«)  AUyn  43.  %2. 65. 
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or  aiaiufarum;  thus  in  barretry,  tho  there  be  no  direct  statnfe 
against  it  by  that  name,  yet  the  general  tenor  of  the  seTerai 
acta  running  against  it  by. circumlocutions^  the  indictment  coa^ 
eluding  conira  /ormam  statutij  or  diversarum  siaiuiarum  is 
good,  and  it  is  the  usual  form.  M.  31  4*  S2  EKz.  B.  R,  Croke^ 
n.  14.  Burton? iC9Mjfi)  H,  9  Car.  1.  B.  R,  Chapman^s  casey{e) 
but  it  must  conclude  also  conira  pacemy  M.  6  Car.  B.  R. 
Periam^s  QBS%.(d) 

If  an  offense  be  at  common  law,  and  also  prohibited  by 
statute,  with  a  corporal  or  other  penalty^  yet  it  seems  the  party 
may  be  indicted  at  common  law,  and  then,  tho  it  conclude  noC 
contra  statutif  k  stands  as  an  indictment  at  common  law,  and 
can  receive  only  the  penalty,  that  the  common  law  inflicts  ia 
that  case. 

Thus  an  indictment  for  a  riot  is  good,  tho  it  concludes  not 
contra  /ormam  staiuiif  because  an  offense  at  common  law^ 
tho  prohibited  also  by  acts  of  parliament  under  severer  penaU 
ties.    P.  5  Jac.  B.  R.  WormaWs  case.(e) 

So  it  seems,  if  perjury  be  committed,  that  is  within  the 

statute  of  5  Eliz.  cap.  9.  but  concludes  not  contra 

[  192  ]]  formam  atatuti,  yet  it  is  a  good  indictmennt  at  com- 

mon  law,  but  not  to  bring  him  within  the  corporal 

punishment  of  the  statute. 

And  yet  Mich.  10  Jac.  B.  R.  an  indictment  of  forceable 
entry  upon  the  statute  of  8  H.  6.  cap.  9,  and  Mich.  9  Car.  1. 
B.  R.  an  indictment  for  forgery  quashed  for  not  concluding 
contra  forman  statuti^  Smithes  qase ;(/)  yet  both  these  were 
offenses  at  common  law  tho  restitution  were  not  at  common 
law  in  the  first  case  nor  pillory  and  loss  of  ears  in  the  second, 
but  only  fine  and  imprisonment,  or  at  most  standing  in  the 
pillory,  but  without  mutilation. 

Regularly,  if  a  statute  only  make  an  offense,  or  alter  an 
offense  from  one  crime  to  another,  as  making  a  bare  misde- 
meanor to  become  a  felony,  the  indictment  for  such  new  made 
offetise,  or  new  made  felony  must  conclude  contra  formam 
statutiy  ox  otherwise  it  is  insufficient. 

And  on  the  other  side,  if  an  offense  be  purely  at  common 
law,  if  it  conclude  contra  formam  statuti,  it  b  insufficient,  and 
shall  be  quashed,  except  in  the  instance  above  given  touching 
clergy,  de  quo  supra. 

And  therefore  an  indictment  of  battery  concluding  conira 
formam  siaiuti  is  insufficient,  and  shall  be  quashed.  71  12 
Car.  B.  R.  Croke,  n.  2.  Cholmley^s  case.(^) 

(6)  Cro.  mix.  148.  '  («)  2  R.  A.  p.  82.  irf.  4. 

(c)  Cro.  Car.  340.  (/)  2  JL  it.  82.  fi.  3. 

(cf)  2  R.  A.  82.  ji.  5.  {g)  Cro.  Car.  465. 
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These  general  observations  I  shAll  add  touching  indictments 
tipon  statutes,  and  concluding  contra  formam  statutu  ' 

Altho  an  indictment  grounded  upon  a  statute  must  conclude 
contra  Jbrmam  statuti,  yet  it  is  not  neceasary  to  recite  the 
statute  in  the  indictment,  unless  it  be  a  private  statute,  whereof 
the  court  cannot  take  notice.  Plo.  Com,  79. 6.  Patridgc^s  case. 
Dy.  347.  a.  363.  a, 

Altho  it  need  not  recite  a  general  penal  statute,  yet  it  must 
bring  the  fact  within  the  express  prohibition  of  the  statute^ 
otherwise  the  conclusion  contra  formam  staiuti^  and  the  im- 
plication thereof  will  not  aid  the  indictment,  but  it  will  be  insuffi« 
cient,  9  E,  4.  26.  b.  As  in  an^  indictment  In  a  premunire  for 
aiding  one  being  a  principal  maintainer  of  the  jurisdiction  of 
the  see  of  Rome  contra  formam  statutiy  yet  these  words  being 
omitted  to  the  intent  to  set  forth  the  authority^  &c.  which  are 
part  of  the  qualification  of  the  offense  containd  in  the 
statute,  the  indictment  is  insufficient,  and  not  aided  by  [  193  ] 
the  conclusion  contra  formam  statuti.  T.  20  Eliz. 
Dy,  363.  a.  ibid.  347.  a.  so  an  indictment  upon  the  statute  of 
1  Jac,  cap,  12.  of  witchcraft,  if  Ji,  be  indicted,  that  exercuii 
incantationem^  jSnglid  witchcraft,  contra  formam  statuti, 
without  saying,  that  thereby  any  person  was  pined,  lamed,  ^c. 
in  his  body,  it  is  insufficient^  because  that  is  a  circumstance 
required  to  make  it  felony;  but  if  the  indictment  be,  that  exer- 
etiitj  anglid  did  employ  malos  4*  nefarios  spiritus  eA  intenr 
Hone  to  destroy  J,  S.  this  is  good,  tho  no  other  event  ensues, 
for  the  bare  employment  of  evil  spirits  to  or  for  any  intent  in 
felony.  T.  24  Car.  \,  B.  R.  upon  an  indictment  removed  from 
Si.  Edmunds-Bury, [p'\ 


[8]  For  condosioDs  of  indictments  for  offences  at  common  Uv»  see  R.  v.  Lani^ 
6  md,  i28;  R,  ▼.  Cooik^  R,  ^  R.  176;  R.  v.  Wyatt,  Salk,  38t;  1  Ventr.  108;  R. 
V.  Lookup,  Burr,  1901;  R.  v.  Taylor^  5  D,  Sf  H,  493;  R,  V.  Seott,  R,  S^  R,  415; 
R,  V.  Ckalmers,  1  Mood.  C.  C.  352, 5  C.  4*  f .  331 ;  12.  v.  PringU^  2  JH.  4r  Rob,  109. 

The  coDStitutioBs  of  most  of  the  States  require  all  indictments  to  conclude 
**  agrainst  the  peace  and  dignity  of  the  State.**  Com,  y,  Roger$,  5  S.  Sf,  /{.  463 ; 
Suae  y.  Keen,  10  iV.  H,  R.  347;  &aU  v.  Wafihington,  1  Bay,  120 ;  StaU  y.  An- 
thony,  1  MeCord,  285;  Anderoou  v.  StaU,  5  Pike,  445;  StaU  v.  Yaneey,  1  Tr. 
Con.  Rep.  237;  State  v.  Joknoon,  1  Walker,  392. 

Where  a  statute  either  creates  the  offence  altogether,  or  makes  an  offence  at 
common  law  an  offence  of  a  higher  nature,  the  indictment  must  conclude  contra 
formam  eUtvti,  2  Hawk.  c.  35,  t.  116;  R,  ▼.  Clark,  Salk.  370;  State  v.  Jim, 
3  Murph.  3 ;  Brouin*$  eaie,  3  Oreenl.  177;  Com.  ▼.  Springfield,  7  Maoe.  9 ;  State  ▼. 
Soule,  20  itfajns,  19;  Chapman  v.  Com.  5  Whart.  427  ;  Com.  v.  Stockbridsre,  11 
Ma$$.  279 ;  Com.  v.  Northampton, 2  Maes.  116;  Com.  v.  Cooley,  10  Pick.  37;  Com.y, 
SedrU,  3  Binn.  332 ;  Crain  v.  SlUi<e,2  Ver^er^390.  If  the  indictment  do  not  make 
it  an  offence  of  a  higher  nature,  but  merely  increase  or  otherwise  alter  the  punish, 
ment,  the  indictment,  in  order  to  bring  the  offence  within  the  statute,  must  conclude 
contra  formam  otatuti,  but  if  it  do  not  so  conclude,  it  may  still  be  a  good  indict- 
ment for  the  offence  at  common  law.  Com.  ▼.  Lunigam,^  Boei,  Low  Reporter, 4B; 
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And  thns  far  toaehing  the  forms  of  indietmentSy  whereia 
generally  we  are  to  take  notice,  1.  That  none  of  the  statutes  of 
jeofails  extend  to  indictments,  and  therefore  a  defectiTe  todiot- 
ment  is  not  aided  by  Terdict. 

2.  That  in  favour  of  life  great  strictnesses  have  been  in  all 
times  required  in  points  of  indictments,  and  the  truth  is,  that  it 
is  grown  to  be  a  blemish  and  inconvenience  in  the  law,  and 
the  administration  thereof;  more  offenders  escape  by  the  over 
easy  ear  given  to  exceptions  in  indictments,  than  by  their  own 
innocence,  and  many  times  gross  murders,  burglaries,  robberies, 
and  other  heinous  and  crying  offenses,  escape  by  these  un* 
seemly  niceties  to  the  reproach  of  the  law,  to  the  shame  of  the 
government,  and  to  the  encouragement  of  villany,  and  to  the 
dishonour  of  God.  And  it  were  very  fit,  that  by  some  law 
this  over-grown  curiosity  and  nicety  were  reformed,  which  is 
now  become  the  disease  of  the  law,  and  will  I  fear  in  time 
grow  mortal  without  some  timely  remedy. 

8tat€  T.  FAclpt,  11  Vir.  Btp.  117.  Or  if  the  sUtote  b«  merelj  deckntor^  of  an 
offence  at  common  law  without  adding  to  or  altering  the  poniehment,  an  indietmooi 
for  the  ofibnce  may  conclude  contra  formam  statuti^  or  as  at  common  law.  Peofie  ▼• 
Bnoeky  13  Wend,  175;  State  ▼.  Riiley,  2  Brevard,  383;  Warner  w.  Com,  1  JPrfiR. 
Bep,  154 ;  Slate  t.  £mim,  7  OUL  &  Jokne.  890.  Bat  where  a  atatnte  merely  takes 
away  a  oertaln  privilege  or  benefit  nom  a  person  committing  «  eommoo  law  ofienoe 
under  particular  circumstances,  to  which  benefit  or  privilege  the  defendant  would 
have  been  entitled  at  common  law,  an  indictment  for  the  offence,  although  it  must 
charge  it  to  have  been  committed  under  the  circumstanoes  mentioned  in  the  statuta 
ahonra  not  oondade  evatra fofmarn  etattUu  R.v,  jPstiy,  1  C  4r  Bir.  77;  R,  v.  Pmt- 
$on^  1  Mood.  C.  C.  13, 5  C.  ^  F.  131;  R.  ▼.  Chatbum^  1  Mood.  C.  C,  403 ;  B,  v.  Lvcy 
Berry,  iM.Sf  Bob.  463;  Com.  ▼.  Searle,  3  Binn,  332;  Bueeell  t.  Com.  lS.SfR.m; 
White  ▼.  Com.  6  Btnn.  179.  Where  one  statute  is  relative  to  another,  as  where 
one  creates  the  offence  and  the  other  the  penalty,  an  indictment  for  the  ofienoe 
must  conlude  contra /omurm  elaiutorum.  B.  v.  Adame^  1  C  4r  Mar.  399;  Slato  ▼• 
Caliae^  3  Oarr.  Sf  GUI,  480;  StaU  ▼.  Pool,  3  Dev,  303.  But  if  one  sUtute  subject 
an  offence  to  a  pecuniary  penalty,  and  a  subsequent  statute  make  it  a  felony,  an 
indictment  for  the  felony  should  conclude  ooiiira/ormom  etatuii.  B.  v.  Ptm,  B.  Sf 

B,  435.  When  the  offence  is  prohibited  by  several  independent  statutes,  tlie  in. 
dictment  may  conclude  contra  formam  etatuti  or  etatuiorum*  3  Hawk.  c.  35,  s.  117* 
Kerne  v.  PeopU,  9  Wend.  303;  Bufman'e  ca$e,  8  OreenL  113;  State  v.  Jonee^ 
4  Halet.  357.  An  indictment  for  a  common  law  felony  committed  abroad,  but 
made  triable  in  England  Inr  statute,  need  not  oondude  eontrtf /ormam  etatuti.  JR. 
V.  Sawyer,  B,  ^  H.  394.  Though  there  be  but  one  statute  prc^ibiting  the  ofience, 
it  is  not  error  to  conclude  contrary  to  the  **  statates."  Teronley  v.  State,  3  Har* 
rts,  311 ;  U.S.r.  Oibert,  3  Sumner^e  C.  C.  B.  19.  Omitting  to  conclude  contra 
formam  etatuti  when  it  is  essential  is  error,  and  may  be  made  the  subject  of  de. 
mnrrer,  motion  in  arrest  of  judgment,  or  writ  of  error,  B.  v.  Peareon,  1  Msod.  C* 

C.  313 ;  B.  V.  Badcl^e,  3  id.  68.  One  count  concluding  contra  formam  etatuti 
does  not  cure  soother  without  the  proper  conclusion.  State  v.  Soule,  30  iUatne,  19. 
If  an  indictment  ecmelode  contra  formam  eUtiati,  when  it  should  conclude  as  at 
common  law,  the  mistake  is  not  material  and  the  words  contra  formam  ttotuH 
may  be  rejected  as  surplusage.  B.  v.  Matkewe,  5  7.  JR.  163 ,  JR.  t.  Bathuret,  Say, 
225;  Ward  ▼.  Bich,  1  Ventr.  103;  State  v.  Buckman,  8  N.  H,  B.  303;  KnotoUe  v. 
StaU,  3  Day,  103;  State  v.  Cruiser,  3  Harrio,  108;  SoiUkworth  v.  State,  9  Conn.  560; 
Com.  ▼•  Gregory,  3  Dana,  417 ;  Com.  v.  Hoxey,  16  Mdoe,  385;  Beep.  v.  NeweU^ 
3  Yeatee,  407;  JPsnfi.  t.  BsU,  Addie.  171 ;  HaeUp  v.  StaU,  4  Hayw.  373. 
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CHAPTER  XXVI. 

•      CONOBRNINO  PB00B8S  UPON  INDICTMSITTS* 

Ik  many  cases  upon  an  indictment  process  of  outlawry  lies  not 
at  common  law,  nor  at  this  day,  as  in  an  indictment  of  fore* 
stalling,  22  £.  4. 11.  A.  but  in  an  indictment  of  trespass  the 
process  is  venire  fcLdae^  and  when  non  inveniue^  is  returned 
capiat  and  exigent 

But  in  all  indictments  of  felony  or  treason  process  by  capias 
«Dd  exigent  lies,  and  at  the  common  law  in  case  of  felony  or 
treason  there  was  but  one  capieu,  and  upon  non  invenitis  ret 
turned  an  exigent  awarded,  and  so  to  the  outlawry.  22  ^es. 
Sl»  1  if*  5.  6.  <!• 

But  by  the  statute  of  25  E.  3.  cap.  14*  If  a  man  be  indicted 
before  justices  in  their  sessions  to  hear  and  determine,  and  be 
returned  non  est  inventus  upon  the  capias  issued,  another  writ 
of  capias  shall  issue  returnable  three  weeks  after  with  a  precept 
to  seise  his  goods,  and  detain  them  till  the  precept  returned,  and 
if  again  no7i  inventus  be  returned,  then  an  exigent  shall  issue^ 
and  the  goods  forfeit,  and  if  he  yield  himself  upon  the  capias^ 
then  the  goods  saved. 

This  statute  extends  not  to  treason,  and  therefore  certainly  in 
treason  the  exigent  must  issue  upon  non  inventus  returned 
upon  the  first  capias. 

And  alt  ho  the  statute  speaks  generally  of  felony,  it  seems 
that  upon  an  indictment  of  murder  the  exigent  shall  issue  after 
the  first  capiaSf  as  at  common  law,  and  accordingly  in  an  ap^ 
peal  of  robbery.  8  H.  5.  6.  &    Process  226.    Coron.  184. 

But  it  is#aid,  that  in  an  indictment  (or  appeal)  of  robbery 
there  shall  be  two  capias  in  the  king's  bench  before  the  exigent 
shall  issue.  8  H.  5.  ubi  supra.  Siaf^f.  F,  C.  Lib.  II.  cap.  17. 
fol.  67.  a. 

But  at  this  day  the  process  in  case  of  an  indictment  [  195  3 
of  any  felony  is  only  one  capiasy  and  then  an  exigent. 

For  this  statute  of  25  E.  3.  cap.  14.  as  to  the  second  case  is 
hardly  applicable  to  the  king's  bench,  nor  indeed  well  to  other 
justices,  that  sit  by  commission,  for  the  second  capias  is  to  be 
returned  at  three  weeks  after,  which  may  be  out  of  term,  or 
after  the  session  of  the  justices  ended;  therefore  qussre  the 
usage. 

By  the  statute  of  8  11.6.  cap.  10.  upon  appeals  or  indictments 
of  treason,  felony,  or  trespass  before  justices  of  peace  or  any 
other  having  power  to  take  such  indictments  or  appeals,  or 
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other  justices  or  commissioners  in  any  county  or  franchise 
against  any  person  dwelling  in  any  other  county  than  where 
the  indictment  o^  appeal  is  taken,  after  the  first  capias^  another 
capias  shall  issue  to  the  sheriff  of  that  county,  wherein  the 
party  indicted  is  supposed  to  be  conversant,  returnable  before 
the  said  justices  or  commissioners  three  months  after,  fyc.  with 
a  precept  to  the  sheriff  to  make  proclamation  at  two  comity 
courts  for  his  appearance  at  the  day  of  the  return,  aod  then  the 
exigent  to  issue  upon  bis  default,  and  in  case  any  exigent  be 
awarded,  or  outlawry  pronoonced^  otherwise  lo  be  holden  for 
none. 

But  if  the  party  were  conversant  in  the  county  where  be  .is 
indicted  at  the  time  of  the  felony  or  treason  committed,  the  pro«> 
eess  to  be,  as  was  at  common  law. 

A  pravi$Q  not  to  extend  to  the  king's  bench  nor  Cheater. 

By  the  statute  of  10  Al  6.  cap.  6.  the  same  process  is  directed 
upon  indictments  of  felony  or  treason  removed  into  the  king's 
bendi  by  certiorariy  or  into  any  other  courts. 

But  as  to  indictments  of  felony  or  treason  originally  taken  in 
the  king's  bench,  they  are  not  within  these  statutes,  but  by  the 
statute  of  6  H.  6.  cap.  1.  there  is  special  provision  made,  that 
before  any  exigent  awarded  the  court  shall  issue  a  capias  to 
Ihe  sheriff  of  the  county,  where  the  indictment  is  taken,  and 
another  to  the  sheriff  of  that  county  whereof  he  is  named  in  the 
indictment,  having  six  weeks  time  or  more  before  the  return, 
and  after  these  writs  returned  the  exigent  to  issue  as  before. 

Upon  these  statutes,  little  effect  hath  been  obtaind, 
[  196  ]  for  if  the  party  were  conversant  in  the  county  where 
the  felony  or  treason  was  committed,  (as  indeed  he  can- 
not be  otherwise,)  then  he  may  be  named  of  that  place  where 
the  fact  was  committed  in  the  indictment,  and  then  the  process 
is  to  go,  as  at  common  law  before  the  statutes,  and  this  is  the 
usual  course  at  this  day,  that  if  the  felony  be  committed  in  «tf. 
in  the  county  of  B.  the  indictment  runs  only,  qudd  J.  S.  nuper 
de  A.  in  com^  B.  prssdict*  (where  the  indictment  is  taken.) 

And  upon  the  same  reason  it  is,  if  J.  S.  be  indicted  in  the 
county  otJB.  for  a  felony  there  committed,  and  the  indictment 
runs  thus:  J.  S.  nuper  de  A.  in  com'  B.  aliiu  J.  S.  nuper  de  D. 
in  com*  S.  there  shall  no  process  go  to  the  sheriff  of  S.  because 
that  addition  is  only  in  the  alids  dietue,  which  is  neither  ma- 
terial nor  traversable,  and  therefore  process  shall  issue  only  in 
the  county  of  B.  where  he  is  indicted,  aod  no  capias  with  pro- 
clamation in  the  county  of  S.  and  the  same  law  in  an  appeal. 
1  E.  4.  1.  a. 

If  J*.  S.  be  indicted  in  the  cpunty  oiB.  in  this  manner;  J.  S. 
de  A.  in  com'  B.  nuper  de  C.  in  com'  D.  the  capias  shall  issue 
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only  in  the  coanty  of  B.  for  there  the  indictment  snpposeth  him 
actually  conversant  at  the  taking  of  the  indictment;  but  if  the 
indictnsent  runs  IfaOs:  J.  S.  nuper  de  A.  in  cotn^'B.  nuper  de 

C.  in  com*  D.  in  this  case  there  shall  go  a  capias  not  only  into 
the  county  of  B,  where  he  is  indicted,  but  upon  the  return 
thereof,  (if  it  be  before  commissioners,)  a  capias  with  proclama- 
tiona  to  the  sheriff  of  D.  and  (if  in  the  king's  bench  upon  an 
indictment  originally  found  there,)  one  capias  to  one  sheriff, 
and  another  to  the  other  sheriff  according  to  the  statutes  of  8, 
10  and  6  Hen.  6.  above-named,  because  he  is  not  named  de  A. 
in  com'  B.  but  nuper  de  A.  in  com*  B«  and  nuper  de  C.  in  covfi? 

D.  and  not  with  an  aKbn  dieiuSftLS  in  the  former  ^ease.  SO  H.  6. 
Process  ^92.{h) 

If  a  man  be  indicted  by  the  name  of  J*  S.  nuper  de  A.  in 
com'  Cesiriss^  the  second  capias  with  proclamation  shall  be 
awarded  to  the  prince  or  his  lieutenant.  31  H  6.  11. 
and  the  like  to  the  bishop  of  Durham,  or  chancellor  [  197  3 
of  Lancaster. 

Ther^  was  a  very  sharp,  yet  useful  statute,  2  HI  5.  cap.  9. 
*^  If  any  person  make  complaint  in  the  chancery  of  any  felony 
or  riot  committed,  and  that  the  offender  fly  or  withdraw  him- 
self to  the  intent  to  avoid  execution  of  the  common  law,  a  bill 
thereof  shall  be  made  for  the  king  and  deliverd  to  the  chan* 
eeilor,  #ho,  (if  he  be  duly  informed,  that  such  bill  containeth 
truth,)  shall,  at  his  discretion,  grant  a  capias  to  the  sheriff  of 
the  county  where  the  offence  is  committed,  returnable  in  chan* 
eery  at  a  certain  day;  and  if  the  persons  yield  themselves  to 
the  sheriff,  they  shall  be  committed  or  baild,  as  the  case  shall 
require,  and  it  shall  be  commanded  to  inquire  of  the  fact,  and 
thereupon  to  be  done,  as  the  law  requireth;  but  if  they  appear 
not,  then  a  writ  of  proclamation  to  issue  to  the  sheriff  return- 
able in  the  king's  bench,  by  which  it  shall  be  commanded, 
that  he  make  proclamation  in  two  counties,  that  the  parties 
appear  in  the  king's  bench  to  answer  the  matters  in  the  bill, 
(the  substance  whereof  is  to  be  recited  in  the  writ,)  upon 
pain  lo  be  convict  of  the  offense,  and  if  they  come  not  at  the 
day,  to  stand  attaint,  and  if  they  come  J  hen,  the  fact  to  be 
inquired  of  as  above. 

<'  Provided  that  the  suggestion  of  such  riots  be  testified  to 
the  chancellor  under  the  seals  of  two  justices  of  the  peace  and 
the  sheriff  of  the  oounty  before  the  capias  granted,  the  sub- 
stance of  the  complaint  to  be  exprest  in  the  writ  of  capias, 
and  also  in  the  writ  of  proclamation."  Like  provision  for  the 
eouBties  palatine. 

(A)  And  Pf9C6§$  103. 
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This  is  marked  as  av  obsolete  statute,  bnt  I  know  no  act  of 
parliament  that  repeals  it,  unless  it  be  the  implication  of  the 
statute  of  16  Car.  1.  cap*  10.  which  yet  seems  not  to  extend 
to  the  repeal  of  these  statutes,  for  the  chancellor  hath  no 
power  to  hear  and  determine  the  offenses,  but  only  to  grant 

f>reparatory  process  to  bring  them  in  to  answer  according  to 
aw,  for  they  are  to  be  proceeded  against  by  indictment,  if  they 
appear. 

Yet  this  statute  bath  not  been^  that  I  know  of,  put 
[  198  ]  in  ure.  1.  Because  it  seems  doubtful,  whether  it  ex- 
tends to  murders  or  robberiesf  unless  accompanied 
with  a  riot.  2«  Because  it  is  left  to  the  discretion  of  the  ehan* 
cellor  to  issue  the  process.  3.  Because  so  many  tbings  pre^ 
Vious  to  the  process  are  required,  as  bill,  certificates,  probable 
evidence.  4.  Because  it  takes  up  so  much  delay,  that  they 
may  as  soon  be  taken  up  by  the  ordinary  way  of  indictment 
and  process  of  outlawry.  5.  Ahd  especially,  because  in  such 
case  the  warrant  of  the  chief  justice  or  any  other  judge  of  the 
king's  bench,  upon  oath  made  touching  the  offense  and  the 
offenders,  reacheth  all  parts  of  England*  6.  Because  it  is  so 
severe,  for  an  innocent  person  may  be  convicted  upon  default 
of  appei^rance,  and  yet  have  had  no  notice;  but  in  case  of  aa 
outlawry,  tho  it  be  an  attainder  in  itself,  yet  small  exceptions 
are  commonly  allowed  to  the  process  or  return,  and  8o4)y  writ 
of  error  usually  and  easily  reversible,  and  the  party  put  to 
plead  to  the  indictment. 

But  certainly  it  might  be  of  great  use  to  bring  in  and 
punish  notorious  offenders,  if  issued  discreetly  and  upon  great 
occasions,  provided  the  parties  were  first  indicted  by  the  grand 
inquest. 

Now,  for  the  farther  declaring  the  business  of  process  upon 
indictments  of  felony  these  points  are  considerable.  1.  Who 
may  issue  process  of  outlawry.  2.  Against  whom  it  is  to  be 
issued  in  relation  to  principals  and  accessaries.  S.  What  the 
tenor  of  the  exigent  and  outlawry.  4.  What  the  effect  or  con* 
sequence  of  either.  5.  How  avoided  either  by  discontinuance, 
supersedeas^  or  erro^ 

I.  As  to  the  first  of  these,  namely,  who  may  issue  process 
by  capias  and  exigent. 

The  court  of  king's  bench  either  upon  an  indictment  origi* 
nally  taken  before  them,  or  removed  thither  by  certiorari  may 
issue  process  of  capias  and  exigent  into  any  county  of  Eng* 
land  upon  a  non  est  inventus  returned  by  the  sheriff  of  the 
county,  where  he  is  indicted,  and  a  testatum,  that  he  is  ia 
some  other  county. 

Justices  of  gaolndelivery  regularly  cannot  issue  a  capias  or 
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exigent^  because  their  commissioti  is  to  deliver  the  gaol  de 
priaonibtLS.  in  ea  exisieniibu^jSp  thdit  those^  whom  they  have  to 
do  withy  are  always  intended  in  custody  already;  vide  s%pra 
cap.  5. 

Justices  of  oyer  and  ttrminer  may  issue  a  capias  or  exigent^ 
and  so  proceed  to  the  outlawry  of  any  person  indicted  before 
them,  directed  to  the  sheriff  of  the  same  county,  where  they 
bold 'their  sessions  at  common  law. 

But  by  the  statute  of  5  E,  3.  cap.  11.  they  may  issue  process 
of  capias  and  exigent  to  all  the  counties  of  England  against 
persons  indicted  or  outlawd  of  felony  before  them. 

Justices  of  peace  may  make  out  process  of  outlawry  upon 
indictments  taken  before  themselves^or  npon  indictments  taken 
before  the  sheriff,  and  returned  to  the  justices  of  peace  by  the 
statute  of  1  E.  4.  cap,  1.  but  the  power  of  the  sheriff  to  make 
any  process  upon  indictments  taken  before  him  is  taken  away 
by  that  statute. 

The  process  to  the  outlawry,  viz.  the  capias  and  exigent 
must  be  in  the  king's  name,  and  under  the  judicial  seal  of  the 
king  appointed  to  that  court  that  issues  the  process,  and  with 
the  teste  %i  the  chief  justice,  or  chief  judge  of  that  court  of  ses- 
sions. 

A  man  is  indicted  by  inquisition  before  the  coroner,  quxre  if 
he  can  bylaw  make  out  process  of  outlawry;  videiur  qudd  sic. 
27  Jissiz.  47.  B.  outlawry  38. 

II.  Against  whom  process  of  outlawry  shall  issue  upon  an 
indictment. 

Altho  in  civil  actions  between  party  and  party  regularly  a 
capias  or  exigent  lies  not  against  a  lord  of  parliament  of  Eng- 
land, whether  secular  or  ecclesiastical,  yet  in  case  of  an  indict'- 
ment  for  treason  or  felony,  yea,  ox  but  for  a  trespass  vi  4*  armis, 
as  an  assault  or  riot,  process  of  outlawry  shall  issue  against  a 
peer  of  the  realm,  for  the  suit  is  for  the  king,  and  the  offense  is 
a  contempt  against  him:  And  therefore,  if  a  rescue  be  returned 
against  a  peer,  1  H.  5.  or  if  a  peer  of  parliament  be  convict  of 
a  disseisin  with  force,  H.  32  Eliz,  B.  S.  Croke,  n,  9. 
Lord  Stafford's  case,(t)  or  denies  his  deed,  and  it  be  [  200  ] 
found  against  him.  M.  38  4*  39  Eliz.  B.  R.  Croke, 
fh  26,  the  earl  of  Lincoln's  case,(Ar)  a  capias  pro  fine  an  exi- 
gent shall  issue,  for  the  king  is  to  have  a  fine,  and  the  same 
reason  is  upon  an  indictment  of  trespass  or  riot,  and  much  more 
in  the  case  of  felony. 

In  an  appeal  by  writ  against  principal  and  accessary,  be- 
cause the  writ  is  general  and  distinguisheth  not  which  is  prin- 

(t)  Cro.  mi%.  170.  (ft)  Cn.  m*,  503. 
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cipal  and  which  accessary,  the  process  by  capias  shall  go 
against  them  all;  but  if  the  defendants  make  default,  the  plain* 
tiff  th  the  appeal  ought  to  declare  which  is  principal  and  which 
accessary  before  the  exigent  issues,  and  then  the  exigent  shall 
go  only  against  the  principal,  and  if  he  distinguisheth  it  not, 
but  prays  an  exigent  against  all,  he  is  concluded  to  charge  any 
as  accessary. 

But  in  an  appeal  by  bill  or  an  indictment,  the  bill  or  indict- 
ment declares  which  is  principal  and  which  accessary,  and 
there  indeed  the  process  by  capias  \s  against  them  all,  but  whea 
it  comes  to  the  exigent j  the  exigent  shall  issue  only  against  the 
principal,  and  process  continue  by  capias  infinitl  against  the 
accessary,  till  the  principal  be  outlawd,  and  then  an  exigent  to 
issue  against  the  accessary,  because  then  the  principal  is  attaint 
by  outlawry;  and  if  the  accessary  appear  upon  the  capias j  he 
snail  be  let  to  bail,  and  have  idem  dies  by  bail  till  the  process 
be  determind  against  the  principal,  and  this  was  the  common 
law,  but  farther  settled  by  the  statute  of  fVestm.  1.  cap.  14. 
2  Co.  Instit.p.  183.  and  Stamf.  P.  C.  Lib.  11.  cap.  17.  fot.  69 
4-70. 

If  ji.  and  B.  be  indicted  as  principals  in  felony,  and  C.  as 
accessary  to  them  both,  the  exigent  against  the  accessary  shall 
stay  as  before,  till  both  be  attainted  by  outlawry  or  plea. 
40  Jlssix,  25.  ^7  H.4*  36.  b.  for  it  is  said,  if  one  be  acquitted,  the 
accessary  is  discharged,  because  indicted  as  accessary  to  both, 
and  therefore  shall  not  be  put  to  answer  till  both  be  attaint. 
2  Co.  Instit,  183.  Plowd.  Com,  99.  b.  dubitatur;  for  tho  C.  be 
accessary  to  both,  he  might  have  been  indicted  as  accessary  to 
one,  because  the  felonies  are  in  law  several,  but  if  he 
[]  201  3  be  indicted  as  accessary  to  both,  he  must  be  prov'd  so. 
4  Co,  Rep,  44.  b,  Vauxe*s  case,  47.  b.  Waiters  case, 
2  Co,  Instit,  ubi  supra;  but  vide  9  Co,  Rep,  119.  a.  lord  San-- 
charts  case  contra  per  totam  Curiam, 

Nota  the  diversity  seems  to  be  between  a%i  accessary  to  two 
principals  in  aA  appeal,  there  he  shall  not  be  convict,  if  he  be 
only  accessary  to  one;  but  if  «^.  and  B,  be  indicted  as  princi- 
pals, and  C.  be  indicted  as  an  accessary  to  both,  if  he  be  found 
accessary  to  one,  he  shall  be  convicted,  because  the  king's  suit ; 
qusere  8  H.  5.  6.  b.  9  Co,  Rep,  119.  a.  lord  Sanchar's  case.(*) 

III.  As  to  writ  oi  exigi  faciasj  and  the  return  thereof. 

If  the  defendant  render  himself  to  the  sheriff  before  the 
quinto  exactus^  and  appear  in  court  at  the  return  of  the  exigent 
and  plead,  and  is  bailed  to  attend  the  trial,  and  then  make  de- 
fault, the  inquest  shall  not  be  taken  by  default  in  any  case  of 

(•)  Vid€  9upn,  Part  Lp.  6S4. 
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felony,  either  upon  aa  indictioent  or  an  appeal,  tho  it  may  in 
other  cases,  bat  a  new  capias^  and  after  that  an  exigent  shall 
issue,  and  a  capias  against  the  bail.  19.  E.  3.  Exigent  10. 

If  an  exigi  facias  be  delivered  to. the  sheriff,  and  there  are 
but  two  county-coorts  before  the  return,  and  the  sheriff  return 
the  first  and  second  exaetus  4*  non  compartdt,  and  that  there 
were  no  more  county-days  between  the  delivery  of  the  writ  to 
him  and  the  day  of  the  return,  there  may  issue  a  special  exigi 
facias  with  an  allocato  comitaiUf  if  it  be  prayed,  after  the 
return,  and  before  any  new  county-day  be  past,  but  if  any 
county-day  be  past  between  the  last  of  the  former  county-days 
and  the  return,  no  exigi  facias  shall  issue  with  an  allocato 
comiiatu,  but  an  exigi  facias  de  novo,  for  the  demand  of  the 
party  must  be  at  five  county  courts  successively  held  one  after 
another  without  any  coanty  court  intervening,  d2  E.  3. 11.  a. 
BO  if  after  the  second  exaetus  the  offender  render  himself  and 
finds  mainprise,  and  at  the  day  of  the  return  makes  default, 
exigi  facias  with  an  allocato  camitatu  shall  issue, 
because  three  county-days  intervened,  but  a  new  exi-^  [  202  ]} 
gent  and  a  capias  against  the  bail,  22  E.  3.  uhisapra, 
and  32  E.  3.  Exigent  14v 

And  therefore  in  London^  where  the  holding  of  the  hustings 
is  uncertain,  no  exigi  facias  shall  issue  with  an  allocato  hust* 
ing^,  because  the  court  cannot  take  notice  of  the  set  times  of 
holding  it,  as  they  may  of  the  times  of  holding  the  county* 
court.  21  E.  3.  35.  h.n  E.  3. 43.  b.  Exigent  11.  but  vide  con- 
trurium  at  this  day  an  allocato  husting'y  JX  19  Jac.  B.  R. 
Jircher  and  Dalbyiil)  where  it  was  agreed,  that  if  an  exigent 
issues  in  London^  and  they  begin  in  busting  de  placito  terrsSf 
(as  they  may)  they  shall  proceed  along  at  that  hustings  to  the 
outlawry,  without  mingling  their  hustings  de  communibus 
placitis;  but  if  an  allocato  hustings  comes,  they  shall  proceed 
without  omitting  any  busting. 

If  the  offender  appear  at  the  capias  and  pleads  to  issue,  and 
is  then  let  to  bail  to  attend  his  trial,  and  then  make  default,  the 
inquest  in  case  of  felony  shall  never  be  taken  by  default,  but 
a  capias  ad  audiendam  Juratatn  shall  issue,  and  if  he  be  not 
taken,  an  exigent j  vide  26  ^ss.  51  Coron.  196.  and  if  he  ap- 
peared upon  the  exigent  and  then  made  default,  ah  exigi  facias 
de  novo  shall  issue.     16  •Sss.  13. 

But,  if  upon  the  capias  or  exigent  the  sheriff  returns  cepi 
corpusy  and  at  the  day  hath  not  his  body,  the  sheriff  shall  be 
punished,  but  no  new  exigent  awarded,  because  in  custody  of 
record.  30  ^ssiz.  23.  but  if  the  party  be  returned  outlawd,  the 
process  thereupon  is  a  capias  utlegatum. 

Xt)  Pakn.  378. 
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And  that  I  may  say  is  once  for  all,  as  well  this  process  of 
capias  utlegatum  as  all  other  process  upon  an  indictment^  and 
generally  all  process  for  the  king  are  with  a  non  amiiiasprcp* 
ier  aliquam  liberiatem* 

And  therefore,  by  virtue  of  these  processes,  the  sheriff  may 
enter  into  any  liberty  to  execute  the  same. 

And.  if  the  party  be  in  his  own  house,  or  in  the  house  of  any 
other,  if  Ihe  doors  be  shut,  and  the  sheriff  having  given  notice 
of  his  process  demand  admittance  and  the  doors  be  not  opened,, 
he  may  break  open  the  doors  and  enter  to  take  the  offender. 
5  Co.  Rep,  91.  6.  Stmayne^s  case,  4*  libraa  ibidem. 

Nay  iarther,  if  a  party  outlawd  be  in  a  house,  and 

[  203  ]  the  door  be  refused  to  be  opened,  the.  constable,  or  any 

other  person  in  pursuit  of  the  felon,  may  break  open 

the  doors  and  apprehend  a  person  outlawd  or  indicted  of  felony. 

The  return  of  the  outlawry  must  be  certain. 

It  must  show  where  the  county *court  was  held,  and  in  what 
county,  therefore  ctd  comiiaium  meum  S.  teni.  apud  C.  and 
says  not  in  comiialu  prssdicto  or  tn  com'  &  is  erroneous.  11 
S,  i.  10.  a.  dubiiatur. 

The  like  if  it  be  ad  comiiaium  meum  itnium  apud  iSl  in 
eom^  Somers',  and  says  not  ad  comiiaium  meum  Somers',  or 
ad  comiiaium  Somers',  without  saying  ad  comiiaium  meum 
Somerset.  P.  7  Jac.  J3.  B.  adjudged,  fFhUing's  ca8e,(m)  6  H. 
7.  15.  A.  11  H.  7.  10.  a. 

And  yet  in  that  case  at  the  desire  of  the  king's  attorney,  in 
case  of  an  outlawry  of  felony  a  ceriiorari  issued  to  the  coro- 
ners to  certify  the  truth,  and  thereupon  the  return  was  amended 
according  to  a  like  precedent  in  the  time  of  E.  4.  71  3  Car.  B. 
B'  Plumbs  case.(n) 

The  sheriff  must  return  the  day  and  year  of  the  king  to  every 
exacius. 

If  the  day  and  year  of  the  king  be  inserted  in  the  1,  2, 3  and 
5  exaciusy  but  omitted  iu  the  4th  exacius^  it  is  erroneous,  and 
shall  not  be  supplied  by  intendment.  M.  14  Jac.  B.  S.  Chap* 
man^s  case  adjudged.(o) 

So  if  it  be  anno  regni  doninss  reginm  without  sayiqg  Eliza- 
beihagf  or  dominm  Elizabeihse  without  saying  reginm.  P. 
7  Jac.  C.  B.  'Bur/ord*s  case(/>)  and  Brandling^ s  case,(jF)  or 
anno  regni  domini  regis  Jacobi  without  sayiug  regni  sui 
Jinglimy  for  the  year  of  England  and  Scoiland  differ.  H. 
7  Jac.  Pen^s  case,(r)  so  if  there  be  less  than  a  month  between 

(m)  3  R.  A.  p.  803.  vi.  9.  (p)  Ihid,  p,  803.  pi,  6. 

(fi)  Palm.  460.  Latch  210.  (q)  U  R.  A.  p  803.  pL  7. 

(0)  3.  R.  A.  p.  e03.pl.  1.  (r)  Snd.  p.  803:  pi.  8. 
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the  first  and  second  exactua.     H.  IS  Jac.  B.  R.  Tavemer^i 
ca8c.(*) 

M  kusting  tent^  apud  Guildhall  civiiaiis  London  without 
saying  de  communibus  placiiis  is  erroneous,  because 
they  have  two  hustings,  one  de  communibus  placiiisy  [  204  ]] 
another  de  placiiis  terrse.  6  fT.  7.  15.  6. 11  H.  7.  10.  a. 

So  if  an  exigent  be  against  «^.  and  B,  and  the  return  is 
prima  exacti  fuerunt  4*  non  cofrtparuerunt  without  saying 
nee  eorum  aliquis  comparuii,  it  is  erroneous. '  H.  IB  Jac. 
B.  R.  Taverner^s  case  adjudged,(/)  fy  swpius  alibi. 

If  there  be  two  coroners  in  a  county,  the  calling  upon  the 
exigent  may  be  by  one  of  them,  and  likewise  one  alone  may 
give  the  judgment  of  outlawry.  14  H.  4.  34.  b.  per  Hank/. 
39  H.  6.  40.  b. 

But  it  seems  the  return  must  be  by  two  in  ministeriail  acts. 

14  ff,  4.  34,  b.  39  H.  6.  40.  b. 

The  name  of  the  coroner  must  be  subscribed  to  the  judg- 
ment of  outlawry  at  the  guinto  exactus,  M.  9  Car.  B.  R. 
Ethrington^s  case  upon  an  outlawry  of  felony,  and  it  must  be 
subscribed  also  by  the  name  of  their  office  ^1.  B.  and  C.  2>. 
coronaioreSf  unless  in  London,  where  the  mayor  is  coroner. 
M.  ISJacB.  R.  Barleys  case.(w)  P.  17  Jac.  Croke^n.  11. 
Oarrard's  case.(a?) 

The  sheriff's  name  and  office  must  also  be  subscribed  to  the 
return  of  the  exigenif  e.  g.  A.  B,  armiger  vicecomes. 

IV.  As  to  the  effect  of  the  exigent  or  outlawry  in  treason  or 
felony. 

1.  As  to  the  exigent  the  very  issuing  of  the  writ  of  exigent 
in  case  of  treason  or  felony  gives  to  the  king  or  the  lord  of  a 
franchise,  to  whom  that  liberty  is  granted,  the  forfeiture  of  all 
the  goods  of  the  party  so  put  in  exigent  from  the  time  of  the 
teste  of  the  writ  of  exigent.  41  Assiz.  13* 

And  therefore,  if  in  an  appeal  the  exigent  be  well  awarded, 
tho  the  writ  of  appeal  be  abated,  the  forfeiture  of  the  goods  by 
the  exigent  stands  in  force.  43  E.  3.  17.  b.  Stamf.  P,  C. 
Lib.  III.  cop.  22.  fol.  184.  b. 

And  tho  the  outlawry  be  reversed  for  error  in  law  or  in 
fact,  as  if  the  party  were  imprisond  at  the  time  of  the  out- 
lawry and  after  the  exigent,  whereby  the  outlawry  is 
reversed,  yet  the  exigent  being  well  awarded  the  for-  [  205  ]] 
feiture  of  the  goods  stands.     19  E.  3*    Fbrfeiture  19. 
30  H.  6.  ibid.  31. 

And  therefore  a  special  writ  of  error  lies  even  upon  the 

(«)  IhU.  p.  803.  pi.  5.  (tt)  Ibid.  p.  809.  pL3Sf^ 

(I)  2R.A.  p.  803.  pL  1.  (;r)  Cro.  he.  531. 
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award  of  the  exigent  for  the  party  so  put  in  exigent  or  his 
executors  to  reverse  the  award  of  the  exigenty  if  it  were 
erroneously  awarded  for  enor  in  law  or  error  in  fact.  M.  33  ^ 
34  Eliz.  B.  R.  Marshe^e  case  adjudged^  cited  in  Poxley^a 
case,  5  Co.  Rep.  111.  a.  but  not  without  reversal  by  writ  of 
error.  Ibid.  As  if  he  were  in  prison^  or  beyond  the  sea, 
or  had  a  charter  of  pardon  before  the  exigent  awarded,^  and 
thereupon  the  very  award  of  the  exigent  shall  be  reversed, 
and  the  party  restored  to  his  goods,  and  so  it  is  for  matter  of 
law,  as  if  the  exigent  issued  against  the  accessary  before  the 
principal  attainted.    Stan\f.  ubi  supra. 

But  the  avoiding  only  of  the  outlawry  avoids  not  the  eart- 
gent  if  well  awarded,  nay  altho  the  party  render  himself 
after  the  exigent  awarded,  and  plead  to  the  indictment,  and 
18  found  not  guilty,  yet  the  forfeiture  by  the  exigent  stands 
in  force.    22  l^ssiz.  81. 

Therefore  it  is  necessary  for  a  party  outlawd  in  felony  to 
bring  his  writ  of  error  specially  tarn  in  adjudications  brevit 
de  exigi  /aciaSy  quhm  in  promulgafione  utlegarisgy  for  tho 
the  outlawry  be  reversed,  it  doth  not  reverse  the  award  of  the 
exigent. 

But  error  in  the  exigent  is  cause  to  reverse  the  outlawry, 
and  error  in  the  appeal  or  indictment,  upon  which  the  exi-^ 
gent  is  awarded,  is  cause  to  reverse  both  outlawry  and 
exigent. 

But  without  a  judgment  of  reversal  in  4  writ  of  error  the 
forfeiture  by  the  exigent  awarded  stands,  tho  the  indictment 
be  quashed  or  the  appeal  abated,  because  the  king's  title 
being  of  record  must  be  avoided  by  a  record,  and  so  are  the 
books  of  41  ^ssiz.  13.  43  j&.  3.  17.  b.  to  be  reconciled,  vide 
FoxUy^e  case,  ubi  supra. 

2.  As  touching  the  forfeiture  by  outlawry.  Outlawry  of 
treason  or  felony  is  a  conviction  and  attainder  of  the  offense 
charged  in  the  indictment. 

And  as  the  award  of  the  exigent  gives  the  forfeiture 
[  206  2  of  the  goods,  so  the  outlawry  gives  the  forfeiture  or  loss 
of  the  lands  of  the  party  outlawd,  viz.  in  case  of  out* 
lawry  of  treason  his  lands  are  forfeited  to  the  king,  of  whom- 
soever they  are  held,  and  in  case  of  outlawry  of 'felony  to  the 
lord  by  escheat,  of  whom  they  are  immediately  holden. 

But  it  must  be  remembred,  that  the  bare  judgR||nt  of  out- 
lawry by  the  coroners  without  the  return  thereof  of  record  is  no 
attainder,  nor  gives  any  escheat  Co.  Lit.  §  197.  fo.  128.  6. 
28  Jissiz.  49. 

But  it  must  be  returned  by  the  sheriff  with  the  writ  of  exigi 
faciasj  and  the  return  indorsed. 
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And  therefore,  if  there  be  a  quinto  exaciuSy  and  thereupon 
utlegatus  est  per  judicium  coronatoruniy  but  no  return  thereof 
is  made,  there  lies  a  writ  of  certiorari  to  the  coroners,  9  H,  4. 
7.  6.  36  H.  6.  24.  6.  Dy.  223.  a.  or  to  the  sheriff  and  coroners. 
Register  284.  a.  38  E,  3.  14.  6.  vide  Dy,  317.  a.  to  certify  the 
outlawry  into  the  king's  bench,  but  this  is  only  either. to  ground 
a  charter  of  pardon  upon  it,  9  H.  4.  7.  b.  or  to  amerce  the  she- 
riff, where  he  returned  only  a  quarto  exactus  when  it  was 
quinto  exactusj  36  H.  6. 24.  b.  but  of  what  effect  it  is  otherwise, 
there  seems  diversity  of  opinions :  I  think  as  folioweth. 

1.  That  it  doth  not  disable  the  party  to  bring  an  action,  be- 
cause in  relation  to  party  and  party  it  stands  as  nothing,  till 
returned  by  the  sheriff.  Mich.  14  ^  15  Eliz.  Dy.  317.  a.  Put- 
ienhain*s  case. 

2.  That  consequently,  barely  upon  such  a  return  of  an  out- 
lawry upon  a  certiorari^  without  the  writ  of  exigent  indorsed 
and  returned  together  with  the  certiororiy  it  seems  no  writ  of 
escheat  lies  for. the  lord;  qu^re, 

3.  But  if  the  writ  of  certiorari  be  directed  to  the  sheriff  and 
coroners,  and  the  writ  of  exigent  be  extant  in  court,  and  they 
return  this  outlawry,  possibly  this  may  be  a  sufficient  warrant 
to  enter  it  of  a  record,  as  a  return  upon  the  exigent^  for  the 
king's  advantage,  and  to  issue  upon  it  a  capias  utlegat\  38  E. 
3.  14.  b.  to  have  the  forfeiture  of  his  goods.  14  ^  15  Eliz.  Dy. 
317.  a.  Co.  Lit.  fol.  288.  b.  37  H.  6.  17.  a.  vide  Proc- 

tor*s  case.  P.  5  Eiiz.  Dy.  223.  a.   And  Stanley**  case   [207] 
there  cited  out  oils  E.  4.  to  this  purpose. 

4.  But  unless  the  writ  is  some  way  returned  or  extant,  I  think 
it  gives  the  king  no  title  to  land  or  goods,  for  the  writ  of  exegi 
facias  is  the  warrant  of  the  outlawry,  and  that  which  gives  the 
coroners  their  authority  in  such  a  case  to  give  judgment  of  out- 
lawry. 

And  it  is  not  like  the  case,  where  there  was  once  a  writ  and 
return  of  outlawry,  and  the  record  since  lost,  for  that  upon  cir- 
cumstances a  jury  upon  the  general  issue  may  find  a  record,  tho 
not  shewn  in  evidence;  but  here  the  writ  was  never  in  truth 
indorsed  nor  returned. 

5.  But  if  the  writ  of  certiorari  were  directed  to  the  coroners 
alone,  tho  it  may  be  a  ground  to  cause  the  sheriff  to  mend  his 
return  and  make  it  according  to  the  truth,  yet  the  certificate  of 
the  coroners  will  not  make  a  record  to  intitle  the  king  or  lord 
to  any  thing  without  the  writ  of  exigent  extant,  and  the  return 
upon  it  amended  by  the  sheriff,  for  without  the  exigi  facias  and 
the  return  of  the  outlawry  upon  it,  I  think  ther^  is  neither  dis- 
ability, forfeiture,  nor  escheat,  and  therefore  P.  8  Jac.  C.  B.  sl 
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eeriiorari  shall  not  be  so  much  as  granted  to  the  coroners  to  re* 
move  an  outlawry  after  the  parties  death.  Sir  John  Fii^s  case. 
v.  Touching  the  avoiding  of  the  outlawry,  it  is  to  be  done 
either  by  plea  or  by  writ  of  ideniiiate  nominisy  or  by  writ  of 
error. 

1.  By  plea,  where  the  record  of  the  outlawry  is  not  avoided 
but  made  good  against  another  person,  as  where  the  outlawry 
is  against  J.  S.  de  B.  and  the  party  taken  upon  it  is  another 
person  of  another  addition,  as  /.  S.  de  C,  or  /.  S.  Junior,  fyc. 
vide  19  H.  6.  58.  a.  10  E.  4.  16  a.  20  H.  6.  19.  a. 

2.  By  writ  of  ideniitate  nominiSy  vide  F.N.B.  267.  20  E.  3. 
Bri^eSS.  14  H.  4.  27.  a. 

3.  By  writ  of  error^  for  it  is  a  judgment  of  record  and  must  be 
avoided  by  record. 

The  errors  assignable  are  either  errors  in  law,  whereof  before, 
or  errors  in  fact,  which  are  many,  as  if  the  party  out* 
[  208  ]  lawd  were  an  infant  under  fourteen  years  old  in  case 
of  felony.  Z)y.  104.  b.  3  H.  5.   Utlagarie  11. 

So  if  he  Were  imprisoned  at  the  time  of  the  outlawry,  unless 
being  brought  to  the  bar  and  demanded,  if  he  will  appear,  and 
he  refuse  it.    M.  8  Jac.  C.  B.  1  H.  7.  13.  21  E,  4.  73.  *. 

As  touching  avoiding  of  an  outlawry  of  felony^  because  be- 
yond the  sea.  H.\5  Jac,  B.  R.  Carter^ s  case,(y)  these  differ- 
ences were  agreed  by  the  court,  whereby  the  differing  books 
^re  reconciled  upon  view  of  divers  precedents. 

1.  If  a  man  having  committed  a  felony  goes  beyond  the  sea 
voluntarily,  or  upon  his  own  occasions,  and  not  in  the  king's 
service  before  any  exigent  awarded,  tho  after  the  indictment, 
and  then  an  exigent  is  awarded,  and  the  offender  being  beyond 
the  sea  is  outlawd  for  the  felony,  he  may  assign  it  for  error. 

2^  But  if  after  the  exigent  awarded  upon  the  indictment  of 
felony,  then  he  goes  beyond  the  sea  voluntarily  or  upon  his 
own  occasions,  and  being  so  beyond  sea  is  outlawd,  he  shall 
not  avoid  it  by  such  being  beyond  sea,  because  the  exigent 
awarded  gives  him  notice  of  the  prosecution,  and  by  such  a 
means  he  may  avoid  his  conviction  by  staying  till  all  the  wit- 
nesses are  dead. 

3.  But  if  primd  fade  the  error  in  that  case  is  well  assigned, 
by  alleging  he  was  ultra  mare  tempore  promutgationis  utle- 
garisSf  and  if  he  were  in  the  realm  after  the  exigent  issued,  it 
shall  come  in  by  the  plea  of  the  king's  attorney  to  show  it. 

4.  But  if  he  were  within  the  realm  at  the  time  of  the  exigent 
issued,  and  went  beyond  sea  upon  the  service  of  the  king  or 
kingdom,  and  then  is  outlawd  being  beyond  sea,  this  outlawry 

J-  (y)  3  iS.  il.  804.  |i{.  2, 3, 4,  5. 
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shall  be  reversed,  and  if  the  party  allege  generally,  that  be  was 
vllra  mare  tempore  promulgationis  uilegarisBf  and  the  king's 
attorney  reply,  (bat  he  was  in  England  tempore  emanationis 
brevis  de  exigi  facias,  it  is  a  good  replication  for  the  plaintiff  in 
the  writ  of  error  to  allege,  that  he  went  out  after  the  exigent 
and  before  the  outlawry  pronounced  upon  the  king's  com- 
mand or  service,  and  show  it  specially,  and  so  confess  and  avoid 
the  plea. 

And  it  is  to  be  observed,  that  altho  the  death  of  the 
.king  doth  not  discontinue  the  indictment,  yet  the  king's  [  209  3 
death  pending  the  process  and  before  the  outlawry 
discontinues  the  process,  and  this  is  not  aided  by  the  statute  of 
1  E.  6.  cap.  7. 

Upon  a  writ  of  error  upon  an  outlawry  in  felony,  the  record 
of  the  outlawry  cum  omnibus  ea  tangentibus  is  removed  into 
the  king's  bench,  wherein  these  things  are  observable. 

1.  That  the  party  outlawd  must  render  himself  in  custody, 
and  in  custody  must  come  in  person  to  the  bar,  and  when  (le 
is  demanded  what  he  can  say,  he  is  in  person  to  pray  allow- 
ance of  the  writ  of  error. 

2.  The  writ  being  allowd  the  record  is  to  be  removed, 
namely  the  indictment,  process,  and  return,  and  outlawry,  he 
is  then  to  assign  his  errors  in  person,  and  a  day  is  given  to  the 
king's  attorney  to  reply  to  him,  and  in  the  meaii  time  a  scire 
facias  to  the  lord's  mediate  and  immediate  is  to  issue  returna** 
ble  at  fifteen  days  ad  audiendum  errores. 

3.  If  any  lor(^  do  appear,  they  may  plead  to  the  errors;  if 
the  sheriff  return  there  are  no  lands,  fyc.  then  the  court  proceed 
to  examine  the  errors. 

4.  The  outlawry  being  reversed  he  is  put  to  answer  the  in- 
dictment, and  may  plead  to  it,  and  be  tried  at  the  king's  bench 
bar,  or  the  record  may  be  remitted  into  the  country,  if  it  were 
removed  into  the  king's  bench  by  certiorari,  with  a  command 
to  the  justices  below  to  proceed  by  the  statute  of  6  H.  8.  cap* 
6.  de  quo  supra^p,  3.[1] 

[1]  ProceM  is  m  denominated  becauee  it  proe4ed$  or  iaaues  forth  in  ordtt  to 
bring  the  defendant  into  court,  to  answer  the  charge  preferred  against  him,  and 
signifies  the  writs  or  judicial  means  by  which  he  is  brought  to  answer.  DalL 
Jus.  e.  193 ;  5  Bum*$  Jtis.  659.  That  proceeding  which  is  called  a  warrant 
before  the  finding  of  the  bill,  is  termed  process  when  issued  afler  it  has  been  found. 
When  an  authority  of  oyer  and  terminer  is  granted,  the  power  to  issue  process  is 
incidentally  given ;  for  as  there  can  be  no  inquiry  respecting  offences,  without 
the  presence  of  the  party,  wherever  the  power  is  entrusted  of  determining  the 
former,  there  must  aJso  be  authority  to  compel  the  latter.  Com,  Dig,  ProcetB, 
A.  1.  For  the  same  reason,  justices  of  the  peace,  whenever  they  are  authorized  to 
inooire,  hear,  and  determine,  may  thus  compel  the  defendant  to  appear.  Dalt.  c, 
ISo.  p,  471.  The  object  of  process  being  to  compel  an  appearance,  there  can  he 
lio  necessity  for  it  when  the  defendant  is  present  in  court    3  Hawk,  e.  27.  s.  1* 


209  HISTORIA  PLACITORUM  CORON.E. 

If  tbefefbre  an  iodictnMnt  be  ftmnd  in  the  ktof 'a  bench  againrt  a  party  already  m 
cuatody,  be  may  be  broaght  up  and  charged  with  the  indictment;  but  if  the  de* 
fendant,  not  being  in  actoal  custody,  voluntarily  appear  in  court,  it  is  discre- 
tionary, and  not  obligatory  in  the  court  to  detain  him;  but  they  may  leave  him 
to  be  taken  by  the  ordinary  legal  .proeeaa.  Burr.  9^1.  Proceaa,  when  it  iaaties 
ftom  the  court  of  King^a  bench  is  tested  by  the  cfiief  joatioe,  or  in  case  of  a 
vacancy,  by  the  senior  judge.  3  Hawk.  c.  27.  t .  8.  If  it  be  issued  from  any  other 
court  it  ought  to  be  tested  by  the  first  in  the  commission ;  and  even  though  a 
tingle  magistrate  may  not  haTe  authority  to  determine  an  indictment,  it  seems 
he  may  thus  authorise  the  process.  3  Haiok,  e,  27.  a.  8.  At  common  law,  and  by 
the  practice  of  the  courts,  the  usual  mode  of  bringing  a  defendant  into  court  upon 
pn  indictment  found  against  him,  when  it  was  not  considered  necessary  to  pursue 
him  to  outlawry,  was  by  writ  ofeapiai^  which  all  courts  having  power  to  try,  are 
also  authorised  to  issue ;  and  unless  in  proceedings  to  outlawry  or  against  peers, 
corporations,  dec.  no  previoua  proceaa  aeema  to  have  been  neceaaary.  4  7.  JS, 
694;  2  H,  BL  419 ;  4  BL  Com.  319.  It  aeems  also  to  be  the  practice  upon  an 
indictment  found  for  a  misdemeanor  during  the  assizes  or  sessions  to  issue  a  bench 
warrant  signed  by  a  judge  or  justices  of  the  peaoe,  or  two  of  the  latter,  to  appre« 
hend  the  defendant  3  Hawk.  e.  37.  $.  8 ;  Cowp.  389 ;  8  T.  R.  110;  and  when  the 
assizes  and  sessions  are  over,  the  derk  of  the  assize  and  clerk  of  the  peace  re. 
spectively  will,  on  the  application  of  the  prosecutor,  grant  a  certificate  of  the 
indictment  having  been  found,  upon  which  any  judge  of  the  king's  bench  or  jna» 
tice  of  the  peace  of  the  proper  ooonty  will  grant  a  warrant  for  apprehending  the 
defendant,  and  wiU  oblige  him  to  enter  into  a  recognizance  to  answer,  or  for 
want  of  sureties  will  commit  him.  5  Bum's  J.  661.  The  sUtute  26  Geo.  III.  e. 
77.  a.  18.  in  ca,^  of  obstructions  of  revenue  officers,  provides,  that  any  judge  or 
justice  of  the  peace  may  grant  his  warrant  npon  indictment  found  to  appr^end 
the  offender,  and  either  to  hold  to  bail  or  commit  him.  And  by  the  35  Oee.  IIL 
C.  96.  some  further  regulations  are  made  relative  to  the  subsequent  treatment  of 
persons  so  indicted,  by  which  the  prosecutor  may.  after  delivery  of  a  copy  of  the 
indictment,  enter  an  appearance  for  them,  and  proceed  to  trial  if  they  refuse  to 
attend.  These  provisions  were  by  the  48  &ee.  III.  e.  58.  a.  1.  extended  to  every 
species  of  crime  below  the  degree  of  felony,  when  proeecuted  by  indictment  or 
information  in  the  king's  bench.  When  the  defendant  is  brought  into  court  upon 
the  warrant,  or  upon  a  capias  in  case  of  felony,  he  is  either  to  be  committed  or 
bailed  to  appear  and  answer  at  a  subsequent  sessions  or  assizes.  The  defendant 
must  continue  in  custody  although  the  prosecutor  removea  the  indictment  by  car- 
iiorari  unleas  he  find  bail,  though  if  he  had  found  bail,  such  removal  would  have 
discharged  hia  recognizance.  3  Ltaeh,  560.  If  a  defendant  appear  to  an  indict- 
ment of  felony,  and  afterwards  before  issue  joined  make  an  escape  either  from  hie 
bail  or  fi-om  prison,  the  common  capUu,  oJtoa,  and  plurte$,  ahall  be  awarded 
againat  him,  unless  there  had  been  an  exigent  before,  in  which  case  a  new  exi» 
gent  shall  be  awarded.  2  Hawk.  c.  37.  a.  19.  In  the  execution  of  process  against 
any  man  in  the  ease  of  a  misdemeanor,  it  Is  necessary  to  demand  admittance, 
before  the  breaking  of  the  outer  door  of  the  house  can  be  legally  justified;  but  it 
is  questionable  if  it  be  so  in  the  case  of  felony.  Launock  v.  Brotott,  3  B.  4r  ^^^ 
592;  BurdeU  v.  AbboU,  14  Eaet,  163. 

.  By  the  act  of  Congress  of  May  8, 1792,  it  is  enacted,  That  all  writs  and  pro- 
cesses issuing  from  the  Supreme  or  a  Circuit  Court,  shall  bear  test  of  the  Chief 
Justice  of  the  Supreme  Court,  or  (if  that  office  shall  be  vacant)  of  the  Associate 
Justice  next  in  precedence;  and  all  writs  and  processes  issuing  from  a  district 
court,  shall  bear  test  of  the  judge  of  such  court,  or  (if  that  office  shall  be  vacant) 
of  the  clerk  thereof,  which  saidT  tvrita  and  processes  shall  be  under  the  seal  of 
the  court  fi*om  whence  they  issue  and  signed  by  the  clerk  thereof. 

By  the  22d  sect  of  the  act  of  30  April,  1790,  if  any  person  or  persons  shall 
knowingly  and  willingly  obstruct,  resist,  or  oppose  any  officer  of  the  United 
States  in  serving  or  attempting  to  serve  or  execute  any  mesne  process,  or  war- 
rant,  or  any  role  or  order  of  any  of  the  courts  of  the  United  States,  or  any  otl^r 
legal  or  judicial  writ,  or  process  whatsoever,  or  shall  assault,  beat,  or  wound  any 
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officer,  or  otbtr  penon  diily  avtboriflBd  in  lervittr  or  execvtinsr  aoy  writ,  mle,  or* 
der,  process  or  wurant  aforeiiaid,  every  person  so  inovrlngiy  and  wilfalljr  offending 
in  the  premises,  shsUl  on  conylction  thereof,  be  imprisoned  not  exceeding  twelve 
months,  and  fined  not  exceeding  three  hundred  doUars.  See  U,  S,  v.  Lowry^ 
S  Wa$k.  O.  O.  R.  109. 

One  George  Milbnm  was  imprisoned  in  the  jail  of  the  eonnt j  of  Washington 
upon  a  bench  warrant,  issued  by  the  Circuit  Cknirt  of  the  United  States  for  tlie 
District  of  Columbia,  to  answer  an  indictment  pending  against  him  for  keeping 
a  fkro  bank.  He  had  been  arrested  on  a  former  capiat  issued  on  the  same 
indictment,*  upon  which  he  gave  a  reoogntzanoe  of  bail  with  sureties,  in  the  sum 
oi  a  hundred  pounds,  Maryland  currency,  according  to  the  statute  of  Maryland; 
conditioned  to  appear  in  court  at  the  return  day  of  the  process,  dbc.  He  did  net 
appear,  and  the  recognisance  was  forfeited,  and  a  scire  facia$  was  issued  against 
him  and  his  sureties  returnable  to  December  Tern,  1833.  At  the  same  term 
another  writ  of  eapua  was  Issoed  against  him,  returnable  immediately,  and  re- 
turned non  ett  inocniuM.  At  June  vacation,  1834,  another  writ  of  eapia$  was 
issued  against  him,  returnable  to  November  Term,  1834,  on  which  he  was  ar- 
rested, and  from  which  arrest  he  was  discharged  on  a  kmbeat  corpui  by  the  Chief 
Justice  of  the  Circuit  Court;  on  the  ground  that  the  writ  of  eoptas  imprc^ 
perly  issued.  On  a  return  of  this  discharge  by  the  marshal,  a  bench  warrant 
was  issued  by  order  of  a  minority  of  the  Judges  of  the  Circuit  Court,  and  on 
which  he  was  in  custody.  He  applied  for  a  writ  of  habeaB  corpus  to  the  Su- 
preme Court,  to  obtain  his  disciiarge.  The  court  held  that  he  was  properly  in 
custody,  and  refused  the  riite  ibr  a  habeas  torpus*  Ex  parts  Milbum^  9  Pstsrst 
704.  As  to  the  learning  relating  to  the  process  of  outlawry,  see  5  Bum's  J'tis. 
663.  The  process  of  outlawry  is  very  little  known  in  the  United  States.  For 
the  laws  relating  to  it  in  Pennsylvania,  see  1  SfmOk's  Laws,  116,  3  id.  37. 
There  is  no  outlawry  in  that  State,  in  civil  eases;  DUnum  v.  SkuUx,  5S.  ^  R, 
35.  In  the  State  of  New  York  it  is  abolished  in  civil  actions,  and  also  in 
criminal  cases,  except  treason.  2  N,  Y,  Rev,  Stat,  553,  745.  It  is  unknown  to 
the  laws  of  Kentucky,  Sneed  v.  Weister,  2  Marsh.  278;  and  of  North  Carolina, 
Sherrodv.  Dams,  1  l^ayio.  284.  It  is  regubted  by  statute  in  Virginia;  see 
Dans'  Virg.  C.  L.  437. 


CHAPTER  XXVIL  [  210  ] 

TOUCHING  CBRTIORAEI   OUT  OF   THE    KINO's  BENCH. 

Tho  a  writ  of  certiorari  be  not  properly  or  directly  k  process 
upon  an  indictment,  yet  it  has  relation  to  it,  and  in  order  to  the 
full  understanding  of  the  pleas  of  the  crown  is  necessary  to  be 
considered. 

The  king's  bench  is  the  sovereign  ordinary  court  of  justice  in 
causes  criminal,  and  therefore  may  issue  a  certiorari  unto  in- 
ferior justices  to  remove  indictments  or  appeals,  and  that  is  done 
for  several  ends. 

1.  Sometimes  to  consider  and  determine  the  validity  of  in- 
dictments, and  to  quash  or  affirm  them,  as  there  is  cause. 

2,  Sometimes  to  have  the  prisoner  or  offender  tried  either  at 
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the  bar^  or  by  nisi  prius  before  the  king's  justices  of  the  eourts 
of  JfVesiminster. 

3.  Sometimes  to  examine,  and  affirm  or  reverse  the  proceed- 
ings and  judgments  given  by  inferior  judges,  for  it  was  freqneni 
heretofore  to  have  the  record  removed  by  certiorari  first,  and 
then  a  writ  of  error,  quod  coram  vobis  residei,  tho  it  is  now 
ordinarily  done  together  by  writ  of  error. 

4.  Sometimes  to  plead  the  king's  pardon. 

5.  Sometimes  to  issne  process  of  outlawry  against  the  offen- 
der in  those  counties  and  places  where  the  process  of  inferior 
Justices  cannot  reach  them. 

Tho  this  be  usual  to  remove  records  of  indictments  by  cerii" 
orarif  yet  the  chancellor  may  deliver  an  indictment  removed 
before  him,  or  the  justices  of  peace,  or  other  commissioners  of 
oyer  and  terminer  or  gaol-delivery  and  may  deliver  indictments 
taken  before  them  manibus  propriis  without  writ,  and  such  a 
record  so  removed,  and  a  record  made  of  it  removes  the  record* 

If  there  be  an  indictment  to  be  removed  and  the  party  be  ia 
custody,  it  is  usual  to  have  an  habeas  corpus  to  re^^ 
[  211  ]]  move  the  prisoner,  and  a  certiorari  to  remove  the  re- 
cord, for  as  the  certiorari  alone  removes  not  the  body, 
so  the  habeas  corpus  alone  removes  not  the  record  itself,  but 
only  the  prisoner  with  the  cause  of  his  commitment,  and  there- 
fore altho  upon  the*  habeas  corpus  and  the  return  thereof  the 
court  can  judge  of  the  sufficiency  or  instifficiency  of  the  return 
and  commitment,  and  bail  or  discharge,  or  remand  the  prisoner, 
as  the  case  appears  upon  the  return,  yet  they  cannot  on  the  bare 
return  of  the  habeas  corpus  give  any  judgment,  or  proceed  upon 
the  record  of  the  indictment,  order  or  judgment,  without  the  re- 
cord itself  be  removed  by  certiorari^  but  the  same  stands  in  the 
same  force  it  did,  tho  the  return  should  be  adjudged  insufficient, 
and  the  party  discharged  thereupon  of  his  imprisonment,  and 
the  court  below  may  issue  new  process  upon  the  indictment, 
tho  it  be  otherwise  in  an  habeas  corpus  in  civil  causes,  for  it  is 
a  supersedeas^  and  closeth  up  the  hands  of  the  inferior  court  in 
civil  causes.[l] 

By  the  statute  otl^2o{P.^M.  cap.  1 3.  an  habeas  corpus 
or  certiorari  to  remove  a  prisoner  or  a  recognisance  ought  to 
be  signed  with  the  proper  hand  of  the  chief  justice,  or  in  his 
absence  by  one  of  the  justices  of  the  court,  out  of  which  it  issues. 

By  the  statute  of  21  Jac.  cap.  8.  all  certiorari^ s  to  remove 
indictments  before  justices  of  the  peace,  shall  be  deliverd  at  the 
quarter-sessions  in  open  court,  and  the  party  indicted  shall  be- 


[1]  R.  T.  DuthtBM  «/  JEtii^ttos,  Cmp.  363;  ii  t.  BefAel,  fibtt.  149. 
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eeme  bound  with  sufficient  sureties  in  ten  pounds  to  the  prose- 
cutor,  with  condition  to  pay  him  such  charges  as  the  justices  of 
peace  shall  assess,  if  the  party  be  convicted,  otherwise  the  jus- 
tices of  peace  may  proceed  to  trial  notwithstanding  such  cer/t- 
orari, 

A  certiorari  may  issue  to  the  justices  of  a  county  palatine,  or 
to  the  mayor  of  the  cinque  ports  to  remove  an  indictment  taken 
before  them,  and  must  not  be  directed  to  the  chancellor  of  Dur^ 
ham^  8rc,  or  warden  of  the  cinque  poriSy  for  now  by  the  statute 
of  27  H.  8.  cap.  24.  all  commissions  of  the  peace,  gaol-delivery, 
tnfcr  and  terminer ^  fyc.  are  to  be  made  in  the  king's  name,  and 
these  justices  in  criminal  causes  are  immediately  sub* 
ject  to  this  court,  as  other  justices  of  like  nature  else-  [  212  ] 
where  are ;  and  if  they  return  a  privilege  of  the  county 

1>alatine  or  cinque  ports  upon  the  certiorari^  it  shall  not  be  al* 
o Wed,  but  an  aliits  certiorari  shall  issue  with  a  precept  to  pro- 
duce their  charters,  by  which  they  claim  such  exemption,  P; 
43  Eliz.  B.  R.  Rot,  119.  T.  8  Car.  B.  R.{a)  and  M.  8  Car. 
B.  R.(b)  upon  an  indictment  of  sodomy  in  the  cinque  ports. 
T.  1653.  Rutabie^s  case  upon  an  indictment  of  murder  in  Dur^ 
hafn,{c) 

A  certiorari  issues  bearing  teste  the  last  day  of  Trinity  term 
to  remove  all  indictments  against  «^.  and  B.  returnable  tres  Mi* 
chaelis;  at  the  quarter-sessions  it  is  delivered,  and  then  an  in- 
dictment is  found  against  •A,  B,  and  C. 

Ruled  1.  Thattho  the  delivery  of  a  cer/torari  supersedes  Xhe 
proceeding  upon  an  indictment,  yet  it  doth  not  hinder  the  taking 
of  an  indictment  after  the  delivery  of  the  writ. 

2.  Altho  the  indictment  be  taken  after  the  teste  of  the  certi^ 
orarij  and  before  or  after  the  delivery  thereof,  yet  all  such  in- 
dictments against  «^.  and  B,  ought  to  be  removed,  and  the  jus- 
tices below  cannot  proceed  upon  such  indictments  to  trial,  judg- 
ment, or  execution ;  and  if  they  do,  it  makes  their  proceedings 
erroneous  and  void,  and  likewise  subjects  the  justices  to  an  at« 
tachment  for  the  contempt,  whether  they  proceed  at  the  same 
sessions,  or  a  private  sessions  after. 

3.  That  such  a  certiorari  to  remove  all  indictments  against  Jl. 
and  B.  removes  all  indictments  wherein  •^.  or  B.  are  indicted 
either  alone  or  together  with  any  other  person.  M.  22  Car.  1. 
J9.  R,   Orfener^s  case{d)  adjudged.   1  R.  3.  4.  b.  6  H.  7.  16.  a. 

If  «9.  B.  and  C.  are  mdicted  (suppose  for  a  battery,)  ruled, 
1.  Tho'*^.  alone' tenders  security  for  the  costs,  it  is  sufficient 

(6)  Durdale*$  case,  ibid, 

it)  Vide  9upra^  Part  L  p.  467.  and  also  SimpmnCt  ease,  I  R,  A,  395.  pL  5. 

id)  The  aame  pointa  Miolved  in  Ckui^H  caae,  IR.A.  d95.pl,  1, 3. 
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within  the  statute,  and  the  record  ought  tp  be  removed  into  the 
king's-  bench.  2.  If  the  indictment  be  at  a  private  sessions,  this 
indictment  ought  to  be  delivered  into  the  quaner*sessionSy  yet 
the  delivery  of  the  certiorari  at  the  private  sessions 
[  213  ]  closeth  the  the  hands  of  the  justices,  altho  the  ailovr- 
'  .  anoe  of  the  writ  and  the  tender  of  the  security  must  be 
by  the  statute  at  the  quarter-sessions  M>  1653.  B.  R.  adjudged. 

Nota^  3!  15  Car.  1.  B.  R.  in  Hancock? a  case  these  points 
were  resolved.  1.  That  if  many  are  indicted,  and  one  only 
tenders  sureties  for  the  costs  upon  the  statute  of  2 1  Jac.  it  is 
sufficient. 

%.  If  the  surety  be  sufficient  as  to  lOil  that  is  a  sufficient 
surety,  and  ought  to  be  allowed  by  the  justices  of  peace. 

3.  A  fcmt  covert  is  not  within  the  statute  of  21  Jac.  to  find 
sureties. 

4.  If  a  certiorari  issue,  and  ought  to  be  allowd,  the  pro* 
oeeding  of  the  justices  after  is  coram  nonjudice. 

5.  It  was  resolved  M.  4  Car.  that  the  removal  of  an  indict- 
ment of  forceable  entry  by  the  prosecutor  is  not  within  the 
statute  of  21  Jac. 

And  so  note  a  difference  between  a  writ  of  error  and  a  cer- 
tiorarij  the  former  is  a  supersedeas  to  the  issuing  of  execution 
from  the  time  of  the  delivery  of  the  writ  till  the  day  of  the 
return  be  past,  but  then  if  the  plaintiff  proceed  not  to  the 
removal  of  the  record,  execution  shall  be  granted  for  his  delay; 
but  a  certiorari  is  a  supersedeas  from  the  time  of  the  delivery 
thereof  for  ever,  unless  ^procedendo  issue.  2\  H.  6. 28.  b.  Dy. 
245.  a. 

If  at  the  sessions  of  the  peace  an  indictment  of  forceable  entry 
be,  and  restitution  be  awarded,  and  after  the  sessions  and  before 
restitution  actually  made  a  certiorari  is  delivered  to  one  justice 
of  peace,  before  the  statute  of  2 1  Jac.  it  closed  up  their  hands, 
and  no  restitution  shall  be  awarded,  but  the  justice  ought  to 
make  a  supersedeas  thereupon. 

And  it  seems  the  same  law  still  remains  at  this  day  upon 
indictments  of  forceable  entry  found  at  private  sessions,  because 
the  justices  make  execution  thereupon  before  any  quarter-ses- 
sions come  by  virtue  of  the  statute  of  8  S.  6.  cap.  9.  and  if  the 
certiorari  should  not  be  obeyed,  it  would  be  fruitless. 

If  •$•  B,  C.  and  D.  be  actually  indicted  in  one  indictment  for 

one  offense,  and  a  certiorari  be  to  remove  all  indict- 

[  214  3  ments  against  ^.  and  B.  this  will  be  sufficient  to  re- 

^  move  the  indictment  against  •/?.  and  B.  and  also  it 

removes  the  indictment  as  to  C  and  D.  for  the  justices  may 
deliver  the  indictment  per  manus  propriuSf  M.  37  &  38  JEtiz. 
B.  R.  Woodward^ s  case,  contra  6  jEu  4, 5.  a. 
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Bttt  if  the  indicCmeDt  he  but  one^  but  the  oifenses  several,  aa 
if  «^.  B.  C,  and  D.  be  iadicted  by  one  bill  for  keeping  several 
disorderly  houses^a  certiorari  to  remove  this  indictment  against 
Ji,  and  B*  removes  not  the  indictment  as  to  C.  and  D.  for  tho 
they  are  all  comprised  in  one  bill,  yet  they  are  several  indict- 
ments and  several  offenses,  and  so  the  record  is  in  the  king's 
bench  virtually  and  truly  as  to  Jl.  and  B.  but  as  to  C.  and  2X 
the  record  remains  below. 

But  if  the  justices  per  manta  nae  proprias  deliver  the  bill 
into  court  against  all  of  them  as  they  may,  tken  if  a  record  be 
made  of  that  delivery,  the  indictment  is  entirely  removed 
against  «9.  B,  C.  and  D,  because  not  done  upon  the  writ  of 
cerliarariy  but  per  ntanus  suae  proprias:  But  otherwise  it  is^ 
where  the  offenses  are  several,  and  the  indictment  against  •/?• 
and  B,  is  removed  by  writ,  and  by  a  return  indorsed  upon  the 
writ,  for  then  that  single  indictment,  that  concerns  «4f.  and  B,  is 
removed,  and  not  the  others^  where  the  offenses  are  several^ 
and  severally  charged. 

But  as  I  said,  if  there  be  one  indictment  against  «9.  B.  C.  and 
D.  for  one  muider  or  burglary,  another  against  the  same  per- 
sons for  robbery,  and  a  third  against  the  same  persons  for  a 
rape,  a  certiorari  to  remove  all  indictments  against  «^.  and  B* 
removes  all  these  several  indictments  against  j3,  B.  C.  and  2>. 
for  tho  in  law  each  of  them  be  severally  a  felon,  yet  inasmuch 
as  they  are  jointly  charged  they  shall  be  all  removed  as  to  «/$• 
B.  C.  and  D.  by  virtue  of  this  one  writ,  contrary  to  the  opinion 
of  Markham.  6  E.  4.  5.  a. 

And  yet  in  some  cases  variance  between  the  certiorari  and 
the  record  causeth  the  record  not  to  be  removed,  as  if  the  cer« 
tiorari  be  to  remove  the  record  of  an  inquisition  in  curid 
nostrd,  whereas  it  was  in  curid  of  the  predecessor,  the  record 
is  not  removed.     3.  £Uiz.  Dy.  1206.  6. 

So  if  it  be  to  remove  an  indictment  for  stealing  of 
two  horses,  and  the  record  is  but  for  one.  3  A^z.  3.  [  215  ] 
Plow.  Com.  393.  a. 

If  a  certiorari  issue,  it  is  a  supersedeas  in  law,  and  it  makes 
judicial  proceedings  after  the  certiorari  delivered  erroneous, 
but  possibly  it  makes  ministerial  proceedings,  as  the  award  of 
restitution  in  a  forceable  entry,  void  also;  vidt  6  H.  7.  16  a. 
per  Kebtcj  although  it  doth  not  remove  the  record  before  the 
return.  Dy.  245.  a. 

After  a  certiorari  issued  and  delivered,  and  before  the  record 
removed  the  inferior  judge  may  be  enabled  to  proceed  by  a 
procedendo  or  supersedeas  of  the  certiorari  issuing  out  of  the 
court  of  king's  bench. 

But  if  the  record  be  removed  and  filed  in  court,  at  common 


/ 
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law  no  procedendo  could  be  granted,  neither  conld  the  record 
be  remitted,  but  now  by  the  statute  of  6  H.  8.  cap*  6.  the  court 
of  king's  bench  may  remand  the  record,  and  command  the 
judges  below  to  proceed  upon  the  indictment  so  remitted. 

And  note  the  difference  between  a  certiorari  in  the  king'9 
bench  and  chancery:  In  the  king's  bench  the  very  record 
itself  is  removed,  and  that  which  remains  in  the  court  below  is 
but  a  scroll.  But  usually  in  chancery,  if  the  certiorari  be 
returnable  there,  they  remove  but  the  tenor  of  the  record,  and 
therefore  if  the  teaor  of  a  record  of  an  indictment,  or  attainder^ 
or  conviction  be  removed  by  certiorari  into  the  chancery,  and 
thence  sent  by  mittimus  into  the  king's  bench,  they  cannot 
thereupon  proceed  either  to  judgment  or  execution,  because 
they  have  only  the  tenor  of  the  record  before  them,  and  not  the 
record  itself,  as  in  the  former  case.  Fide  37  H.  6.  17.  S9  H. 
6.  4.   £h/.  217.  0.2  E.  8.  21.  a.{e)\2'\ 

(e)  Fi^  Z>ycr  3S9.  6. 


[S]  A  ttrHomri  if  an  ori^nal  writ,  iBroing  oot  of  the  Coart  of  Chancery  or 
the  King*!  Bench,  directed  in  the  liing^s  name  to  the  judges  or  officers  of  inferior 
courts,  commanding  them  to  certify  or  to  return  the  records  or  proceedings  in  a 
judicial  matter  depending  before  them,  to  the  end  that  the  party  may  have  the 
more  sure  and  speedy  justice  before  the  king,  or  such  justices  as  he  shall  assign 
*  to  determine  the  cause,  i  ^c.  Ahr.  Certiorari^  A,;  Com.  Dig.  Certiorari.  The 
court  of  King's  Bench  having  a  general  superintendency  over  all  courts  of  infep> 
rior  jurisdiction,  may  award  a  certiorari  to  remove  the  proceedings  from  any  of 
them,  except  some  particular  statute  or  charter  invett  them  with  absolute  judica- 
ture. 8  Hatok.  c.  27.  s.  22;  Carik.  494;  12  Mod.  386.  If  there  be  an  indictment 
to  be  removed,  and  the  defendant  be  in  custody,  it  is  usual  to  have  a  kabeao  cor* 
put  to  remove  him,  and  a  certiorari  to  remove  the  record,  for  without  the  former 
the  defendant  must  continue  in  the  same  custody.  R,  v.  The  Duchee$  of  King9ton^ 
Coup.  283;  Rep,  temp,  Hard.Z7i;  Salk,  149.  On  a  removal  of  an  indictment, 
tha  trial  will  be  either  at  bar  or  at  nisi  prius,  by  a  jury  of  the  county  out  of  which 
the  indictment  is  brought;  4  Bl.  Com.  320;  and  if  a  fair  trial  cannot  be  had  ia 
such  county,  the  court  will,  on  a  suggestion  entered  jon  the  record,  order  it  to  be 
tried  in  tlie  next  adjoining  one.  Burr.  1330 ;  6  T.  12.  195.  On  the  part  of  a  de- 
fendant, this  writ  is  oflen  of  great  importance ;  as  for  the  purpose  of  obtaining 
the  judgment  of  the  court  as  to  the  validity  of  the  proceedings,  and  to  have  a 
decision  of  the  Superior  court  on  a  demurrer.  Cowp,  460.  So  also  to  enable  him 
to  plead  a  pardon.  4  Bl,  Com.  320.  And  as  an  inferior  court  cannot*  in  criminal 
cases,  grant  a  new  trial  upon  the  merits,  but  only  for  irregularity  in  the  formal 
proceedings,  this  advantage  may  be  gained  by  the  removal  13  Eaot^  416 ;  DougU 
380;  SXr.  113,392;  Fos<.  198. 

Except  where  a  statute  otherwise  directs,  this  writ  lies  in  aU  judicial  proceed- 
ings in  which  a  writ  of  error  does  not  lie,  and  it  is  a  consequence  of  all  inferior 
jurisdictions  enacted  by  act  of  parliament  to  have  their  proceedings  returnable  in 
the  king's  bench.  QroenveU  v.  Burwell^  IA.  Raym,  469 ;  R,  t.  Inkab,  of  — -  in 
Glamorganehire^  id,  580;  R.  v.  Jugticee  of  Caahiooury^  3  D.  ^  R.  35,  And  there- 
fore a  certiorari  lies  to  justices  of  the  peace,  even  in  such  cases  which  they  are 
empowered  by  statute  finally  to  hear  and  determine,  and  tlie  superintendencv  of 
the  court  of  King's  Bench  is  not  taken  away  without  express  words.  2  Ham.  c 
87.  $.  23;  R.  v.  Jukeo,  9  T.R.  542,  R.  v.  Moreley,  Burr.  1040.    Where  a  new 
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•Ance  it  ereated  hj  statate  and  diraded  to  be  tried  in  in  inferior  conrt,  if  inch 
conn  be  ettabUehed  aooordini^  to  the  oonrae  of  the  oommon  law,  all  the  eommon 
law  conaeqoencea  attach  upon  the  proceeding  one  of  which  is,  that  the  indict- 
ment may  be  removed  into  the  court  of  King's  Bench.  R,  ▼.  Hube^  5  T.  R,  542^ 
R.  ▼.  W^rdley,  A  M.  Sf  S,  508;  see  HartUy  y.  Hooker,  Cewp,  534 ;  R.  y.  Rogen^ 
5  ii.  4r  -^^  773.  But  where  the  prooeedingv  are  under  a  Btatate»  by  a  danee  of 
which  the  writ  of  earttoiwri  ia  taken  away,  &e  court  haye  no  power  to  iaaue  audi 
a  writ,  althooffh  the  inferior  court  may  haye  proceeded  informally.  R,  t.  Cauon^ 

5  D.ifR.  136;  11  Ad.  Sf  EU.  d03,  n.;  3  Per.  ^  Dtn.  Ill;  11  Ad.  Sf  ElU  194. 
Nor  will  the  court  in  aoch  a  case  directly  or  indirectly  in  any  manner  enable  a 
defendant  to  remove  prooeedings  before  it.  See  R.  v.  £(iton,  i  T,  R,  47d ;  H.  v« 
Jueticu  of  Yorkokire^  lAd.^EU.  563.  Nor  will  they  interfere  bo  ae  to  review  the 
proceedings  by  mandamus.  A  v.  Yorkokire,  5  8.^  Ad,  1003 ;  3  Nev.  SfBLOB.  But 
an  enactment  taking  away  the  writ  of  certiorari^  does  not  ettend  to  cases  where 
the  court  below  has  no  jurisdiction.  See  R,  y.  Inkab.  of  ilerAytAtrs,  3  Ld.  Kenyon, 
209;  R.  y.  iRne/er,  lAd^AElL  836;  R.  y.  iSbmersetoAirs,  6  D.  ie  R.  469;  5  B. 
4r  C,  816 ;  1  Bum'o  Just,  555. 

A  eeitiorart  does  not  lie  to  remove  other  than  judicial  acts;  it  therefore  does 
not  lie  to  remove  a  mere  order  of  court,  or  warrant  of  apprehension  issued  by  a 
magistrate.    R.  v.  Zioyi{,  OoU.  309;  see  the  cases  collected,  1  Bniw,  556. 

The  writ  lies  to  remove  indictments  from  inferior  criminal  jurisdictions,  before 
Terdict  At  the  instance  of  the  eromn  the  writ  is  demandable  of  absolute  right, 
and  the  conrt  has  no  discretion  to  exercise.  Bwrr,  2458;  3  T.  ii.  89.  But  it  ia 
left  to  the  discratioo  of  the  court  either  to  grant  or  deny  it  at  the  prayer  of  the 
defendant  R.  v.  LewU^  Burr,  2456;  2  HavA,  c.  27.  s.  27.  And  in  the  exercise 
of  their  discretion  it  is  seldom  granted  when  the  offence  charged  against  him  ia 
serious,  and  particularly  afibcting  the  public  J2.  v.  Pussy,  Sir,  717;  R,  y.  /Riy- 
tpootf,  4  Juriot,  413.    As  to  removing  an  indictment  of  murder,  see  R.  y.  Mead^ 

3  D,  ie  R.  301;  R.  y.  T^onios,  4  SL  A  &  442;  or  for  an  unnatural  crime,  see 
X.  y.  IfoMsif,  2  iVev.  4r  jr.  167 ;  5  B.^Ad.341*f  for  a  felony,  see  i{.  v.  Penptvxs, 

4  Id,  575;  1  JV.  ^  M.  312.  The  court  will  grant  the  writ  when  they  are  satis- 
fied by  affidayit  that  any  difficult  point  of  law  is  likely  to  arise  at  the  trial  more 
fit  to  be  discussed  by  a  superior  tribunal  R.  y.  Afsttlc.  5  Ad.  ^  EU.  539;  R.  y. 
Jforfen,  1  DowL  N.8.  543;  R.  y.  Wartnabf,  2  Ad,  Sf  EIL  435;  R  y.  Joeepko, 
8  Dowl.  128.  Also  if  it  be  shown  by  affidavit  that  there  is  a  probability  of  par- 
tiality or  unfeimess  in  the  trial,  the  esittorart  will  be  granted.  R.  v.  Lewie^  Str» 
704;  R.  y.  .Pbisls,  Ld.  Ra^.  1452;  R.  v.  WaddvngUM,  1  Eaot,  167;  R.  v.  /Acaf, 
3  a.  4r  Aid,  444;  Rokaii  v..  TWesr,  4  JartJl,  292.  But  a  very  strong  case  must. 
be  made  out,  see  li.  v.  Maikewo,  1  Chit.  Rep,  751 ;  R.  v.  JaeAo,  3  Jsr.  999.  If 
the  prosecution  seem  to  rest  on  slight  foundation,  or  it  be  doubtful  whether  in 
point  of  law  it  be  sustainable,  and  the  defendant's  general  character  be  good.  & 
y.  IFsUf,  Ar.  549;  Nekvii'e  case,  SaXk.  151 ;  or  if  the  prosecution  seem  to  origi* 
Bate  in  malice,  1  Barnard,  41 ;  or  where  there  has  been  vexatious  delay,  and  by 
reason  of  the  absence  of  the  judges  a  trial  has  not  been  obtained,  R.  v.  Morgan, 
Sbr.  1049;  R.  r.  Pergueon,  Ren.  Umf.  Hardw.  370,  the  writ  will  in  general  be 
allowed.  In  general,  a  mere  in&rmahty  in  a  conviction  or  order  having  no  refer., 
enoe  to  the  merits  of  the  ease,  ought  not  of  itself  to  be  the  inducement  lor  remov* 
ing  it,  but  that  inducement  ought  to  be  of  some  substantial  defect  in  the  justice 
ami  legality  of  the  prooeeding  itself.  R.  v.  Juetieeo  ef  DcntosAtre,  i  /?.  4r  Ad. 
616.  The  oonduct  of  the  part^  applying  for  the  writ  may  frequent^  be  taken 
into  consideration.  R*  y.  South  HoUand  Drainage  Committee,  S  A,  df  E,  429. 
Pending  an- appeal,  a  certiorari  will  rarely  be  granted;  and  if  granted,  it  may  be 
quashed.  R.  y.  Sparrow,  2  T.  R.  196.  fi.  The  writ  will  never  be  granted  to 
remove  an  indictment  after  oonviction,  unless  for  some  special  cause;  as  where 
thejudge  below  is  doubtful  what  judgment  to  give,  dec.  2  Hawk,  c  27.  a.  31 ;  R. 
T.  A  JackMon,  6  T,  R.  145;  see  1  A  ^  C.  142;  2  i>.  ^  JR.  209;  3  Id,  388; 

6  Jtfftsl,  1039;  7  DowL  578.  ir  the  application  be  neglected  until  too  late,  tlie 
only  course  left  to  the  party  is  a  writ  of  error,  nnder  which,  however,  defeols  only 
apparent  on  the  fiioa  of  the  indictment  can  be  taken  advantage  ofl   It  ▼.  Men, 
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7  T.  12.  379;  R.r.  PmmMgo€$,  I  B. ir €rt9k  141^ i  9D.ifR.909.  AitotheoMd* 
•f obtetoio^  tlM  writ; tee  1  Burn't  J.b^ 

The  writ  roost  not  muteriaHjr  Tmry  in  iti  description  of  the  reeord  which  It  im 
intended  to  remore.  S  Hkvok,  e.  37^  s.  75.  If  it  profess  to  remove  an  indictment 
only,  it  will  not  be  effectual  to  remoYe  the  whole  reoord  aAer  oonviction.  ML  r, 
X>Bson,  Ld.  Rmftn.  971.  And  even  more  formal  objections  have  sometimes  been 
held  10  be  material,  see  1  CkU.  C.  L.  387.  It  oagkit  to  be  directed  to  the  jadg« 
or  magistrates  of  the  inferior  conrt,  before  whom  the  proceedings  were  originaily 
Uken.  Sir  T.  Biddolf  v.  Sir  C.  Clerk,  3  Keh.  13;  9  Hau>k.  e.  97.  s.  38.  Thoogb 
in  some  cases  it  may  be  directed  to  tlie  proper  officer  known  to  have  tlie  actonl 
cnstody  of  the  reoord.  Dyer,  163.  The  effect  of  the  writ  is  to  remove  all  pro- 
oeediogs  of  the  nature  described  therein,  which  have  taken  place  between  the 
teste  and  return.  The  inferior  court  or  justices  below  are  bound  to  obey  tlie  writ 
after  prodootion  of  it,  and  notice  to  Ihem  in  fact  of  such  production  when  sitting 
in  their  judicial  capacity;  and  after  that  all  fiirther  proceedings  before  them  oa 
the  matter  are  erroneous  and  eorum  nanjudict.  /?.v..iBd<tems,  1  Eaai,  398.  Crose 
V.  Smith,  Sulk.  148.  LtL  Raym,  836. 3  Hawk,  e.  37.  ft  57.  It  operates  as  a  •*^Pfr^ 
serfess  from  the  time  of  its  being  actually  delivered,  and  not  from  the  time  of  its 
being  issued.  R.  v.  i*A#6.  tf  Stien,  7  T,  R,  d73»  and  it  will  altogether  lose  it* 
efiect  if  not  delivered  before  its  return.  Md.  3  Umwk,  c  37.  a.  59.  If  an  indict* 
ment  be  removed  after  issue  joined,  and  afterwards  reanaiided,  the  inferior  oonrU 
nay  proceed  to  trial  upon  it  in  the  same  way  as  if  the  writ  had  never  been 
awarded.  Id.  e.  37.  a.  61.  But  if  they  go  on  after  the  delivery  of  the  writ,  wheo 
•noh  oonduct  b  illegal,  they  may  be  punished  by  attachment  for  contempt  of  the 
■operior  jurisdiction.  ld*$,  63.  Saik.  148.  A  esrfiorari,  when  it  requires  it,  re- 
moves the  record  itself  out  of  the  inferior  court;  and  therefore,  if  it  remove  the 
recdrd  against  a  principal,  the  accessary  cannot  be  there  tried.  9  Hswik.  c  39.  •• 
54. 1  C,  M.  df  R»  IS,  n.  It  may  be  sometimes  to  remove  and  send  up  the  reoonl 
itself,  and  sometimes  only  the  tenor  or  copy  of  the  reoord,  and  it  must  be  obeyed 
accordingly,  or  it  will  be  bad.  9  DaU,  c,  195.  The  return  of  a  copy  of  the  record 
will  not  do  when  the  eerftoreri  is  to  remove  and  send  op  the  record.  Primer  r. 
ArtylA,  4  B.  if  C.  401.  6  D.  Sf  R.  497.  Whenever  the  purport  of  the  writ  ie 
not  to  proceed  upon  the  record  to  be  removed,  bat  only  to  try  an  issue  of  mil  tiH 
Ticordt  it  is  sufficient  to  certify  the  tenor  of  the  record,  whatever  the  language  of 
the  writ  may  be.  3  Kek.  13.  3  ihwk,  c,  37.  a.  71.  In  general  if  any  thing  be  in- 
sorted  in  the  return  by  way  of  explanation  or  otherwise,  which  is  not  commanded, 
it  will  not  vitiate,  hut  be  rejected  as  surplusage,  inter  Inkah,  of  Wesftfm  rterrt  Sf 
8L  PgUr';  Marlborough^  Salk.  493.  Tho  return  should  be  made  by  the  party  to 
whom  it  is  directed;  a  return  by  the  deputy  of  that  party,  or  any  other  pereon 
will  not  do.  AokUy^o  case,  SaXk.  479.  3  Hawk,  e,  97.  a.  66.  The  leturn  most  be 
under  the  seal  of  the  inferior  court,  lo  whom  it  is  directed;  and  if  they  have  no 
proper  seal,  under  any  otiier  seal  they  may  think  fit  to  employ.  Buteker*9  case, 
Cfo.  JBtts.  891.  R.  T.  Ktnyon,  9  V,  Sf  R,  694;  6  B,  ^  C.  640.  If  the  return  be 
defective  the  court  may  quash  it,  see  it.  v.  Abergele,  8  Ad,  ^  EU,  394.  If  the 
writ  appear  to  have  been  improperly  directed  or  granted,  it  will  be  quashed,  fete 
improiide  emamavU,  upon  cause  being  nhewn  to  the  juriadiction  from  whence  it 
was  awarded.  R.  v.  lakab.  ofSeton,  1  T,  R.  373.  R,  v.  Sharrow,  9  id.  196. «.  If 
the  party  who  obtained  tho  writ  did  so  for  delay,  and  that  can  be  eatablished  br 
bis  admission  or  otherwise,  the  court  will  quash  it  Samiere  v.  Skiel,  3  Dowi.  90. 
M,  V.  Higgine,  5  A,  Sf  E.  554,  569,  The  court  above  cannot  in  ant  way  alter  or 
amend  t^  indictment,  because  they  have  not  the  concoirence  of  the  jurors  by 
whom  it  was  presented ;  1  Chit.  C,  L,  997;  and  therefore,  however  long  it  may 
appear,  they  cannot  strike  out  a  count  from  the  record.  Str,  1096.  Rut  they  may 
malM  an  alteration  in  the  caption,  for  that  is  a  mere  history  of  the  prior  stagee 
of  the  cause,  and  ia  therefore  liable  to  be  corrected.  1  Saund,  949.  a.  1.  4  &«f, 
175.  All  the  Bubeequent  process,  after  plea  to  the  trial,  is  exactly  the  same  as  if 
the  cailte  had  originally  been  commenced  in  the  court  to  which  the  eeriwrari 
lias  removed  it.  9  Ifaio^  c  97. «.  83.  See  generally  4  Bl,  Com.  390.  1  CkU,  C. 
JU  371, 1  Bum'9  J.  551. 
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In  New  York,  the  District  Attorney  may  remove  a  enminal  caaee  by  eer- 
fterart  to  the  Supreme  Cottrt*  as  a  matter  of  right  People  v.  VermiUfea^ 
1  Cowen^  141;  and  so  in  Maryland,  see  SuUe  ▼.  Judgee^  SfC,  3  Har.  df  MeH.  115; 
State  ?.  Hunt^  Oodre,  287;  and  Tennessee,  Kendrick  ▼.  State^  Cooke,  474 ;  Bob  ▼• 
SloU,  3  Yerger,  173.  In  North  Carolina,  kabemo  eorjmo  and  eertiorari  were 
issaed  lo  remove  the  prisoner  and  the  record  of  her  oonvictioo  and  sentence  by 
the  ooonty  courts  in  the  ease  of  a  slave  eonvleted  and  sentenced  to  be  executed 
for  an  offence  not  capital;  and  the  sentence  was  reversed,  and  the  prisoner  re- 
manded to  the  county  court,  **■  to  receive  such  judgment  as  the  laws  and  consti* 
tution  of  the  Stale  will  warrant**  State  v.  Siie,  Cam,  A  Nor,  54;  see  PeopLe  v. 
Jfc£vy,  ISJMfM.  219;  PeofiU  v.  Qoodmm^id,  187;  People  v.  Fsfwoiitooord; 
9  Cow.  655:  People  v.  WinckeU,  7  U.  160.  This  writ  lies  to  remove  the  pro-' 
eeedings  of  three  justices  in  Georgia  in  the  trial  of  a  party  accused  of  inveigling 
ft  negro.  JSr  parlio  Qoorge,  ChmrL  80.  In  Pennsylvania,  the  defendant  must 
show  cause  before  he  can  obtain  a  esrftdnirt.  Pemu  v.  JKrftpsitridfc,  Jjrfita. 
197,  n.  But  when  a  removal  of  a  criminal  case  is  necessary  for  the  due 
administration  of  justice,  an  allowance  of  the  writ,  by  one  of  the  judges  of  the 
Supreme  Court,  is  grantable  to  the  defendant  of  right  Com.  v.  mcCHnnio^ 
9  Wkart.  117 ;  and  see  Csm.  v.  Pr^^,  4  Bi'mi.  428;  Com,  v.  JLyen,  4  DoU,  302. 
In  New  Jersey,  indictments  found  at  oyer  and  terminer  may  be  brouglit  by  cer* 
Horari  before  the  Supreme  Court  sitting  in  banc  State  v.  GUbbono,  1  Souik,  40; 
NUheHU  V.  StaUf  2  to.  539.  It  lies  after  verdict  and  before  judgment;  a  fortiori^ 
It  lies  after  an  inqutsitioo  (whieh  is  not  a  verdict)  in  the  ease  of  rioters  in  Yvt,. 
ginia.  Modsabay  v;  Csm.  2  Virg.  Coo.  268.  A  oortiorari  in  a  criminal  case 
may  be  alloweu  by  a  single  judge  at  chambers.  State  v«  JUsrris  Canoi,  Ac 
1  Grwa,  192;  iliieii.  4  HaleL  2.  The  court  to  which  the  writ  is  directed  has 
no  authority  to  decline  returning  an  indictment  State  v.  Hunt,  Coxe,  287. 
If  a  writ  of  scfiisrtfrt  to  remove  an  indictment  in  the  quarter  sessions,  be 
directed  to  the  judges  of  the  Common  Fleas  and  be  returned  by  them,  the  mis- 
take  is  fataL  Com.  v.  FranlrZtn,  4  Bail  316.  The  return  to  the  writ  must  be 
signed  by  the  justice  of  the  Supreme  Court  who  held  the  session  of  oyer  and 
terminer,  and  must  contain  the  record  of  the  whole  proceedings  against  the 
defendant,  and  not  merely  the  original  indictment  and  papen.  SUfe  v.  Qibbono^ 
1  South,  40.  A  eorliorari  to  return  diminution  need  not  be  allowed  by  a  judge. 
It  should  regularly  be  directed  to  the  court  below;  and  a  rule  to  return  should 
be  made  on  that  court,  and  will  not  be  made  on  their  clerk.  Lambert  v.  PeapU^ 
7  Com,  109.  The  record  is  not  sent  up  with  the  writ,  but  a  transcript  only. 
9  SouiJk,  542;  id.  746.  A  rule  will  be  puted  to  take  i>aek  the  record  and 
return,  for  the  purpose  of  having  the  caption  to  the  indictment  amended  so  as  to 
eooform  it  to  the  ftct  State  r,  Jeneo,  4  HdUt.  2.  The  proceedings  in  an 
infbrmatieo  filed,  under  the  Massachusetts  statute,  for  the  purpesn  of  causing  a 
nenvict  in  the  State  prison  to  be  sentenced  to  additional  punishment,  cannot  be 
removed  by  certiorari.  Ex  parte  Cooke^  15  Pick.  234.  Doubts  concerning  the 
admission  or  legal  effect  of  testimony  cannot  be  brought  before  the  court  by  eer- 
tiorari  or  writ  of  error.  Ex  parte  VormUyea,  6  Coie.  555.  But  a  challenge  for 
principal  cause  is  a  part  or  the  record,  and  this  may  be  reviewed  on  eer* 
Uorsri,  in  a  criminal  ease,  and  on  writ  of  error  in  a  civil  case.  AUter,  of  a 
challenge  to  the  favor.  Id.  A  eertiorert  to  remove  an  indictment,  directed  to 
the  Court  of  Oyer  and  Terminer,  will  not  be  quashed  because  the  indictment 
was  in  the  Court  of  Sessioos,  when  the  writ  was  allowed,  if  it  were  in  the  former 
court  when  th«  writ  was  served.    People  v.  Jsisstt,  3  Wond,  314. 
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CHAPTER  XXVIII. 

TOUCHIirO  THE   ARBAIOlTMSlfT  OF  OFFSIVDBRS  IN  CAPITAI. 

OFI^IVSKS. 

Iir  the  former  chapter  I  have  shewed  how  the  prisoner  is  to  be 
accused,  namely,  by  indictment,  and  how  to  be  brought  in  bjr 
process  to  his  answer,  and  how  to  be  dealt  with,  if  he  make 
default,  or  stand  out  against  the  process  of  law. 

I  am  now  to  consider  how  he  is  to  be  proceeded  against,  if 
he  be  taken,  or  render  himself,  and  appear  in  court. 

For  in  case  of  an  indictment  of  treason  or  felony  no  offender 
can  appear  by  attorney,  but  in  person,  tho  in  some  cases  of  other 
indictments  after  plea  pleaded,  the  defendant  may  appear  by 
attorney.  9  E.  4.  4.  a.  22  ^ssiz.  73.  B.  ^iiorney  63. 

When  the  offender  in  treason  or  felony  comes  into  court,  or 
is  brought  in  by  process,  sometimes  of  capias,  and  sometimes 
of  habeas  corpus  directed  to  the  gaoler  of  another  prison^  the 
first  thing  that  follows  thereupon,  is  his  arraignment. 

And  herein  I  will  consider,  1.  What  the  arraignment  of  a 
prisoner  or  malefactor  is.  2.  How  it  is  performed,  and  in  what 
manner.    S.  When  it  is  to  be  done. 

I.  Arraignment  therefore  is  nothing  else  but  the  calling  of 
the  offender  to  the  bar  of  the  court  to  answer  the  matter  charged 
upon  him  by  indictment  or  appeal. 

And  the  word  in  Latin  is  no  other  than  ad  rationem  ponerCf 

and  in  French  ad  resoUj  or  abbrcFiated  a  resn,  for  as  the  vox 

forensis  disrain  or  derayn  used  antiently  in  our  books  dt  ceo 

tend  suit  4*  derayne  imports  in  Latin  disrationare  to  disprove 

or  evince  the  contrary  of  any  thing,  that  is  or  may  be 

[  217  ]  affirmed,  see  Spelman^s  Gloss,  tit.  Dirationare,  and 

Selden^s  notes  upon  Fortescue,  cap.  21.  p.  23.  so  ar-- 

raigne  is  cut  rationem  ponere  to  call  to  account  or  answer. 

And  this  appears  to  be  the  true  sense  and  etymology  of  the 
word,  by  the  excellent  record  of  the  reversal  in  parliament  of 
the  judgment  given  against  the  Mortimers^  E.  2.  the  reversal 
and  whole  record  is  entered  verbatim  Patents  1  E.  3.  part  2. 
m.  3.  where  there  are  three  errors  assigned  in  that  arbitrary 
judgment,  and  all  ruled  in  parliament  to  be  errors,  and  the 
attainder , reversed.  1.  Qu6d  cum  aliquis  de  regno  regis  tem- 
pore pacis  deliquerit  erga  dominum  regem  vel  alium,  per  quod 
debeat  vitam  vel  membrum  perdere,  &  super  hoc  coram  judi- 
cibus  in  judicium  ductus  fuerit^  prim6  debeat  poni  ration!  9l 
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super  delicto  sibi  imposito  responsiones  ipsius  audiri,  [iriiis  qiiam 
procedatur  ad  jadicium  de  eo ;  sed  in  recordis  &.  processibus 
praedictis  continelur,  qudd  praedicti  Bogerus  &.  Rogerns  coriai 
justic'  ducti  adjudicati  fuerunt  judicio  tractQs  &  suspendii,  &  pos- 
tea  perpetuae  prisons  adjudicati  &:  mancipati  absque  hoc,  qu6d 
ipst  fuissent  lode  arreoati,  seu  qu6d  ipsi  ad  aliqua  eis  imposita 
respondere  possint,  quod  est  contra  legem  &:  consuetudinein 
regni,  &c.  per  quod  ad  judicium  de  eis  erronic^  processum  est^ 

2.  Dicit  etiam  qu6d  in  recordis  &  processibus  prsdictis  con- 
tinetur,  qn6d  dominus  rex  recordabatur  versus  ipsos  Rogerum 
ti  Rogerum^  qu6d  ipsi  hostilitir  equitaverunt  cum  Humfrtdo 
de  Bohwi  nuper  com'  Hertf,  fi  aliis  inimicis  domini  regis  con- 
tra ipsum  regem  &.  populum  regni  sui  diversa  mala  &  facinora 
perpetrando,  quare  judicia  prsedicta  super  eisdem  reddila  fue- 
runt, cujusmodi  recorda  non  est  domino  regi  facere,  nisi  de 
inimicis  suis  tempore  guerrss,  &  hoc,  viz.  quando  idem  dominus 
rex  equitat  cum  vexiilis  explicatis,  k  non  tempore  pacis,  sed  eo 
tempore  dominus  rex  non  equitavit  cum  vexiilis  explicatis,  nee 
fiiit  tempore  guerrss,  cancellario  domini  regis  &  justiciariis  pla- 
cearum  de  utroque  banco  sedentibus  ad  jnstitiam  unicuique 
conqueri  volenti  &  prosquenti  faciend',  per  quod  ad  judiciam  de 
eis,  ut  prssdictum  est  erronicfe  processum  est.  3.  Dicit  etiam 
qu6d  erratum  est  in  hoc,  qu5d,  cum  in  Magna  Charta  de  liber- 
tatibus  ^nglim  continetur,  quod  nuUus  liber  homo  capiatur, 
ant  imprisonetur,  aut  de  libero  tenemento  suo  disseisietur,  vel 
de  libertatibus  vel  liberisconsuetudinibus  suis,  aut  utie- 
gatur,  aut  exulet,  aut  aliquo  modo  destruatur,  nee  [  218  ] 
dominus  rex  super  eum  ibit,  nee  super  eum  mittet, 
nisi  per  legale  judicium  paridm  suorum  vel  per  legem  terrse, 
sed  in  recordis  &  processibus  prsdictis  contmetur,  qudd  prse- 
dicti  Rogerus  &  Rogerua  sigillatim  judicio  tract&s  &.  suspendii 
adjudicati  fuerunt,  &  postea  perpetuas  prisoned  adjudicati  & 
mancipati  absque  legaii  judicio  pariQm  suorum  ad  hoc  voca- 
torum,  &  contra  legem  terras,  •dnd  thereupon  judgmeni  ofre* 
verbal  is  given  in  these  words^  Et  quia  inspectis  recordis  &  pro- 
cessibus prasdictis  compertum  est  in  eisdem,  qu6d  prasdicti 
Rogerus  Mortimer  &  Rogerus  Moriimer  coram  justic'  ducti 
judicio  tract&s  &  suspendii  adjudicati  fuerunt,  &  postea  pertetuad 
prisonsB  adjudicati  &  mancipati  absque  hoc,  qudd  ipsi  ad  aliqua 
eis  vel  eorum  alteri  imposita  possint  respondere,  &  hoc  tempore 
pads,  &  absque  hoc,  quod  dominus  rex  equitavit  cum  vexiilis 
explicatis,  &  cancellario  domini  regis  &  justic'de  utroque  banco 
sedentibus,  ut  prasdictum  est,  &:  absque  legaii  judicio  pariQm 
suorum,  quod  est  contra  legem  &  consuetudinem  regni  ^nglise 
%L  teaorem  Charter  praedictae,  consideratum  est  per  dominum 
regem  nunc  &  ejus  concilium  in  pleno  parliamento,  quod  omnia 
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judicia  prasdicta  ob  defectus  k  errores  pnedictos  &  alios  in  re- 
eordis  &  processibus  prsedictis  oompertos  revoceotur,  &c. 

I  bare  transcribed  the  record  more  at  large,  becaase  there  are 
many  useful  parts  in  it,  some  whereof  will  be  useful  to  other 
purposes. 

But  as  to  the  business  in  question,  these  two  things  are  ob- 
serveable.  1.  What  arraignment  is,  namely,  it  is  ad  raiionem 
ponercj  for  that  which  in  one  part  of  the  record  is  arrenattUy 
is  before  rendered  rationi  ponere,  to  be  put  to  answer;  and 
therefore  Spelman^  who  is  seldom  mistaken,  is  yet  herein  mis- 
taken, both  in  the  nature,  orthography,  and  etymology  of  the 
word,  which  he  saith  is  arramar^  or  adrhamire^  for  it  is  nothing 
so.  2.  Of  what  importance,  and  how  essential  it  is,  that  in  ca* 
pital  offenses  the  offender  being  in  court  should  be  arraigned  or 
put  to  answer;  the  want  whereof  rendered  the  judgment  given 
against  the  Mortimers  erroneous,  and  reversed  by  the  king  and 
bis  parliament. 

The  arraignment  of  a  prisoner,  therefore,  consists  of  these 
parts: 

1.  The  calling  the  prisoner  to  the  bar  by  bis  name, 

[]  219  ]  commanding  him  to  hold  up  his  hand,  which  tho  it 

may  seem  a  trifling  circumstance,  yet  it  is  of  import- 

ance,  for  by  holding  up  his  hand  constat  de  persond  indietati 

and  he  owns  himself  to  be  of  that  name.(a) 

2.  Reading  the  indictment  distinctly  to  him  in  Englishy  that 
he  may  understand  his  charge.[l] 

ifl)  The'CeremoDj  of  holding  up  the  hand  is  not  roqaired  in  the  case  of  a  peer, 
nor  is  it  of  absolute  necessity  in  the  case  of  a  common  person,  it  being  sufficient 
that  it  appears  to  the  court  who  is  the  person  indicted.  See  lord  I><ia«iere's  case, 
autf  TV.  VU.  IV.  p.  211.  and  lord  JMiiii't  ease,  SUHb  Tr.  VU.  IV.  p.  608. 

[1]  In  the  case  of  A.  t.  Pritehmrd^  7  C  3f  P.  303,  a  person  deaf  and  dumb  waa 
to  be  tried  for  a  felony,  the  judge  ordered  a  jury  to  be  empannelled  to  try  whether 
he  was  mute  by  the  visitatiou  of  Grod;  the  jury  found  that  he  was  so;  they  were 
then  sworn  to  try  whether  he  was  able  to  plead,  which  they  found  in  the  affirma- 
tive, and  the  defendant  by  a  sign  pleaded  not  goilty;  the  judge  then  ordered  the 
jury  to  be  empanneled  to  try  whether  the  defendant  yras  now  sane  or  not,  and  oa 
this  question  directed  them  to  say,  whether  the  defendant  had  sufficient  intellect 
to  understand  the  coarse  of  the  proceedings,  to  make  a  proper  defence,  to  chal- 
lenge the  jurors,  and  comprehend  the  details  of  the  evidence,  and  that  if  they 
thought  he  had  not,  they  should  find  him  of  non  eane  mind.  In  Bfaasaohosetts  a 
deaf  and  dumb  prisoner  was  arraigned  through  a  sworn  interpreter,  and  the  trial 
then  proceeded  as  on  a  plea  of  not  guilty.  Com.  ▼.  HiU^  14  Most.  907.  Formerly 
when  a  prisoner  stood  mute  on  arraigument,  a  jnry  was  called  to  inquire  whether 
he  did  so  from  dumbness  ex  vitUaiione  Dei,  or  from  malice  t  and  unless  the  fer* 
mer  was  the  case  he  was  sentence  as  on  conviction.  1  CkiL  O.  h.  435;  7VnMr*« 
case,  5  Oftto,  543.  Bat  now  by  the  7  U  B  Geo,  IV.  c.  38,  s.  3,  and  the  act  of  Con. 
gress  of  April  30th  1780,  a.  30,  where  a  prisoner  stands  mote  the  court  may  direct 
a  plea  of  not  guilty  to  be  entered,  and  the  plea  so  entered  shall  have  the  same 
mot  as  if  the  party  himself  had  pleaded  it 
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3.  Demandiog  of  him  whether  he  be  guilty  or  not  guilty ;  and 
if  he  pleads  not  guilty^  the  clerk  joins  issue  with  him  cuL  pristf 
and  enters  the  prisoner's  plea9[2]  then  he  demands  how  he  will 
be  tried,  the  common  answer  is,  by  God  and  the  country^  and 
thereupon  the  clerk  enters /io.#e,  and  prays  to  God  to  send  him 
a.good  deliverance. [3] 

But  if  the  prisoner  hath  any  matter  to  plead  either  in  abate- 
ment, or  in  bar  of  the  indictment,  as  misnomer^  auter/oits  ae- 
fuitj  auter/oits  convict^  a  pardon,  fyc.  then  he  pleads  it  without 
immediate  answering  to  the  felony:  but  in  some  cases  si  trove 
ne  soity  then  to  the  felony  not  guilty ^  de  quopostea.  And  thus 
far  what  the  arraignment  is. 

II.  How  to  be  done  or  performed. 

On  the  part  of  the  court,  what  is  to  be  done  is  shewn  before, 
but  in  relation  to  the  prisoner  and  his  coming  to  the  bar. 

The  prisoner,  tho  under  an  indictment  of  the  highest  crime, 
must  be  brought  to  the  bar  without  irons,  and  all  manner  of 
fihackles  or  bonds.  Stamf.  P.  C/oL  78.  a.  2  Co.  Inst.  316.  Co. 
P.  C.p.  34,  35.  Bract.  Lib.  Ill,  fol.  137.  a.  fy  alios  libros  ibi, 
unless  there  be  a  danger  of  escape,  and  then  they  may  be 
brought  with  irons. 

But  notej  at  this  day  they  usually  come  with  their  shackles 
upon  their  legs,  for  fear  of  an  escape,  but  stand  at  the  bar  un- 
bound, till  they  receive  judgment.(6) 

III.  When  the  party  is  to  be  arraigned. 

In  case  of  murder  at  the  common  law,  the  judges  did «[  220  ] 

usually  forbear  to  arraign  the  prisoner  upon  an  indict- 

» 

(6)  By  this  it  appears  to  have  been  our  author's  opinion,  that  npon  whatever 
occasion  a  prisoner  be  brought  into  court,  he  ought  not  to  stand  there  in  etneu/ts 
till<  after  his  oonviction,  when  he  comes  to  reeeive  judgment,  nor  even  at  the  time 
of  his  arraignment,  (for  that  is  the  time  our  author  is  here  discoursing  of,)  jet  in 
Layer^B  case,  Mich.  9.  Geo.  1.  B.  jR.  a  difference  was  taken  between  the  time  of 
arraignment,  and  the  time  of  trial;  and  accordingly  the  prisoner  in  that  case  stood 
at  the  bar  in  chains  during  his  arraignment    See  State  TV*.  Vol.  VLp.  S30,  231. 

[2]  Defendants  in  an  indictment  have  a  right  to  plead  severally  not  goilty :  but 
R  general  plea  of  not  guilty  by  all  the  defendants,  is  in  law,  a  several  plea.  Stat* 
V.  SmUh,  3  IredeU,  402. 

[3]  Though  a  prisoner  persists  in  saying  he  will  be  tried  by  his  king  and  his 
eoontry,  and  refuses  to  put  himself  on  his  trial  in  the  ordinary  way,  it  will  not 
invalidate  a  oonviotioo.  R.  v.  Jknie^  Goie,  C  JV.  P.  219.  And  when  the  clerk  of 
the  court,  upon  the  arraignment  of  the  prisoners,  did  not  further  proceed,  upon 
their  pleaiding  not  guilty,  to  ask  them  how  they  would  be  tried,  so  that  they  did 
not  make  the  usual  reply,  **  By  God  and  their  country,"  it  was  held  that,  under 
the  laws  of  the  United  States,  the  plea  of ''not  guilty"  pot  the  prisoners  upon  the 
country,  by  a  sufficient  issue,  without  any  fiirther  express*  words.  U.  S.  v.  CHUtert 
etal.2  SumnerU  U.  8.  R.  20.  In  Massachusetts,  it  is  provided  by  sUtnte,  that  it 
■hall  not  be  necessary  to  ask  the  defendant,  when  arraigned,  how  he  will  be  tried. 
Rn.  Stmt.  Mau.  c.  136.  $.  28.  And  these  forms  after  the  plea  of  not  guilty,  are 
aboUshed  by  the  7  &  8  &e».  IV.  c.  28, 1. 1. 
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ment  till  the  year  and  day  were  past,  whether  an  appeal  were 
depending  or  not  per  omnesjusiic^  Angliss,  22  B.  4.  Coron.  44. 
unlejss  the  evidence  were  very  clear  to  convict  hioiy  and  no  ap- 
peal depending:  or  altho  an  appeal  were  depending,  if  the  appel- 
lant were  an  infant.  21  E.  3.  23.  b.  Siamf.  P.  C./ol.  107.  a. 
because  of  the  delay. 

Bat  now  by  the  statute  ol3  H.1,  cap.  1.  the  justices  shall 
proceed  to  try  him  upon  an  indictment  of  murder  (or  man- 
slaughter) tho  within  the  year,  and  if  acquitted,  yet  he  shall 
not  be  discharged,  but  at  the  discretion  of  the  justices  shall 
be  continued  in  custody,  or  upon  bail,  till  the  year  and  day  be 
past. 

So  that  by  this  statute  auierfoiis  acquit  of  principal  or  ac- 
cessary, or  auierfoiis  aiiaini  of  the  principal  upon  an  indict* 
ment  is  no  bar  to  an  appeal,  but  auierfoiis  acquit  upon  an 
appeal  remains  a  bar  to  an  indictment  for  the  same  offence. 

But  auierfoiis  convici  upon  an  indictment,  arid  having  had 
his  clergy,  is  a  good  bar  to  an  appeal  notwithstanding  this 
statute,  de  quo  infra;  and  yet  in  favour  of  an  appeal,  if  a  man 
be  indicted  of  murder,  and  plead  to  it,  and  be  convict,  if  the 
wife  enter  an  appeal  for  the  same  death  against  the  prisoner, 
as  long  as  that  appeal  is  depending,  judgment  shall  be  respited;* 
but  if  the  wife  be  nonsuit  in  her  appeal,  then  judgment  shall  be 
giyen  upon  the  conviction.  Vide  J£  12  ^  13  Eliz.  S.  R.  Dy. 
296.  a.  Sianley^s  case. 

But  fLs  to  other  indictments,  as  of  robbery,  4*^*  the  same 
remain  at  common  law,  as  before  this  statute,  yet  it  is  the  con- 
stant course,  unless  an  appeal  be  depending,  to  arraign  the* 
prisoner  upon  an  indictment  within  the  year;  for  now  by  the 
statute  of  21  H.  8.  cap.  11.  the  party  robbed  hath  as  effectual 
restitution  of  his  goods  upon  his  prosecution  of  an 
[  221  3  indictment,  as  upon  an  appeal;  and  so  an  appeal  of 
robbery  is  rarely  brought. 

Nay,  tho  an  appeal  of  robbery  be  brought  by  writ,  the  jua^ 
tices  will  not  stay  the  arraignment -of  the  prisoner  upon  the 
indictment,  unless  it  be  by  bill,  or  that  the  plaintiff  in  an 
appeal  by  writ  bath  declared  upon  the  writ,  because  the  writ 
is  general,  and  it  cannot  appear  what  the  goods  are  till  de- 
claration; but  in  an  appeal  of  death  by  writ  the  person 
killed  is  certain,  31  ^T.  6.  11.  a.  Siamf  P.  C.  Lib.  II.  cap.  36. 
fol.  107.  a. 

If  a  man  be  indicted  and  appealed  before  the  same  jus- 
tices  for  the  same  murder  or  other  felony,  the  party  shall  be 
arraigned  upon  the  appeal  first,  and  not  upon  the  indictment, 
in  favour  of  the  appellant,  as  I  have  said;  but  if  the  appellant 
be  nonsuit  upon  bis  appeal,  the  prisoner  shall  be  arraigned 
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tipon  the  appealer)  and  process  shall  cease  upon  the  indict- 
ment. 4  E.  4.  10.  a.  And  it  shall  be  entered  cesset  processus 
upon,  the  indictment,  4  E.  4. 10.  a.  And  if  Ihe  prisoner  plead, 
and  be  acquitted,  or  plead  the  king's  pardon,  and  it  be  aU 
lowed,  regularly  the  acquittal  or  pardon,  and  the  allowance 
thereof  shall  be  entered  upon  the  appeal,  tho  it  be  safe  to 
enter  it  likewise  upon  the  indictment;  and  therefore  if  in  that 
case,  thro  the  mistake  of  the  clerk,  there  be  no  entry  of  cesset 
processus  upon  the  indictment,  and  the  indictment  lying  thus 
open,  there  be  process  of  outlawry  made  upon  the  indictment, 
and  the  party  be  outlawed,  he  hath  no  remedy  bnt  to  bring  a 
writ  of  error  upon  the  outlawry,  and  he  may  assign  for  error 
his  acquittal  upon  the  appeal,  and  aver  it  to  be  the  same 
felony,  and  upon  confession  of  the  king's  attorney,  it  shall' be 
leverst.   4  E.  4. 10.  a. 

If  there  be  an  inquisition  before  the  coroner  of  murder,  and 
returned,  and  likewise  an  indictment  for  the  same  offense  by 
the  grand  inquest,  it  is  usual  to  arraign  the  prisoner  u|)on  the 
indictment,  but  he  may  be  arraigned  upon  both  at  the  same 
time;  but  if  arraigned  upon  the  indictment  only,  there  ought 
to  be  an  entry  of  cessei  processus  upon  the  coroner's  inquest 
as  to  the  prisoner,  who  may  otherwise  be  outlawd  upon  it. 

If  a  prisoner  be  found  guilty  of  murder  by  the 
coroner's  inquest,  and  a  bill  of  indictment  of  murder  [  222  ] 
be  against  him  at  the  sessions  of  gaol-delivery  for  the 
eame  murder,  it  is  usual  to  arraign  him  upon  the  coroner's 
inquest,  and  not  upon  the  indictment,  and  if  he  be  acquit  upon 
that,  then  to  arraign  him  upon  the  bill,  and  put  him  to  his 
plea  of  auier/oits  acquit. 

But  to  avoid  the  trouble  of  a  double  arraignment  and  plea, 
-I  have  observed  this  course. 

1.  If  one  indictment  be  of  manslaughter,  and  the  other  of 
murder,  then  to  arraigu  him  of  that  offense,  which  is  highest, 
and  spare  the  other.. 

2.  If  both  be  of  murder,  but  one  is  insufficient,  as  for  the 
most  part  coroners  inquests  are,  then  to  arraigu  him  upon  the 
good  indictment,  and  quash  the  other. 

3.  If  both  presentment  and  indictment  be  of  the  same 
nature,  and  both  (for  instance)  of  murder,  and  both  good,  and 
both  returned  into  court  the  same  sessions,  I  have  usually  ar- 
raigned the  prisoner  upon  both  (so  as  they  be  put  upon  the 
same  inquest  to  be  tried)  to  avoid  the  trouble  of  the  plaa  of 
auter/oiis  acquit  or  attaint^  and  to  indorse  his  acquittal  or 
attainder  upon  both  presentments,  always  directing  the  jury 

(«)  At  the  rait  of  the  kin^. 
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to  acquit  him  upon  both,  if  acqaitted  apon  ooe,  and  e  e&f^ 
verso. 

Nov  concerning  the  arraignment  of  the  accessary;  regularly 
the  accessary  shall  not  be  arraigned,  nor  put  to  answer  till  the 
principal  be  attaint  by  outlawry  or  confession,  or  be  convict, 
and  attaint  also  by  judgment  upon  verdict;  for  it  is  an  offense 
dependant  upon  the  principal;  and  altho  the  principal  be  con- 
vict, yet  if  he  have  his  clergy,  the  accessary  is  discharged  there- 
by, and  shall  not  be  arraigned.  2  Co.  In»L  183.  super  Uai. 
Wesltn?  1.  eap.  14. 

But  yet  the  principal  and  accessary  being  indicted  by  one  or 
several  indictments,  and  both  appearing,  may  be  arraigned 
together  at  the  same  time,({/}  and  both  pleading  not 
[  223  ]  guilty,  the  same  jury  shall  be  charged  with  both,  and 
directed  to  inquire  of  both,  mz.  first  of  the  principal, 
and  if  they  find  him  guilty,  then  to  enquire  of  the  accessary. 
9  Co.  Rep.  119.  a.  lord  Sanchar^s  case.  2  Co.  Inst.  184.  super 
Stat.  Westm?  I.  cap.  14. 

But  ifwf.  and  B.  be  indicted  for  murder,  .4.  as  giving  the 
stroke,  and  B.  as  being  present,  aiding,  and  abetting,  if  ^.  flies, 
and  B.  is  apprehended,  B.  may  be  arraigned  and  tried  before 
Ji.  be  attainted  by  outlawry,  tho  he  be  principal  but  in  the 
second  degree,  for  they  are  both  principals;  and  so  it  was  done 
fa  the  case  of  Thady^  H.  25  4*  26  Car.  2.  tho  in  point  of  discre- 
tion it  is  good  to  try  them  both  together. 

If  a^.  be  indicted  of  high  treason,  and  B.  be  indicted  for  re- 
ceiving or  comforting  him,  or  procuring,  or  abetting  (but  not 
present,)  here  it  is  true  they  are  all  principals;  but  in  as  much 
as  B.  in  case  of  a  felony  would  have  been  but  accessary,  and 
it  is  possible  that  Ji.  may  be  acquitted  of  the  fact,  it  seems  to 
me,  that  B.  shall  not  be  put  to  answer  of  the  receipt  or  procure- 
ment till  Jl.  be  outlawd,  or  at  least  jointly  with  *A.J,e)  and  in 
this  case  the  same  jury  may  he  charged  with  both,  and  .their 
charge  shall  be  first  to  inquire  whether  .4.  were  guilty,  and  if 
not,  then  to  acquit  both  A.  and  B.  and  if  ^.  be  found  gniky, 
then  that  they  inquire  of  B.  And  in  SomertnlVs  case,  26 
Eliz.{f)  mentiond  before,  the  inquiry  was  first  of  the  principal 
offender,  and  then  of  the  receiver  or  procurer  to  avoid  that 
inconvenience  and  awerousty  that  might  happen  in  catse  B. 
were  first  convict  of  the  procurement  and  receipt,  and  yet  pos- 
sibly wf .  might  be  acquitted  of  the  principal  fact. 

{d)  They  vMy  be,  but  not  necei$arily  mu$t,  u  was  laid  down  ibr  law  by  C.  J. 
Pemberton  in  the  trial  of  Count  Coninffsmark.    See  State  TV.  Fo{.  III.  p.  465. 
and  Sir  John  HawU*9  remarke  thereon.  State  TV.  Vol.  IV.  p.  199. 
'  (6)  Yet  in  lady  lAMo  case,  State  TV.  VoL  IV.  p.  105.  it  was  without  any  foon- 
dation  in  law  practiaed  quite  contrary.   Vide  oupra^  Part  L  p.  238.  in  mrtw. 

(/)  1  And.  109. 
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If  the  principal  do  not  ple&d  net  guilty^  bat  some  other  plea, 
as  in  abatement^  orin  bar,  the  accessary  shall  not  be  put  to 
plead  till  the  plea  of  the  principal  be  determind.  9  H,  7.  19.  b. 
out  if  the  principal  plead  not  guilty^  then  the  accessary,  if  pre- 
sent, shall  be  put  to  plead  presently,  and  they  may  be  tried  by 
the  same  inquest,  ut  stipra. 

In  antient  time,  if  the  principal  made  default,  and 
appeard  not,  the  accessary  was  not  put  to  answer.  [  224  j 
44  E.  3.  7.  b.  Coron.  216.  But  of  later  times  the  ac- 
cessary, if  he  appear,  hath  been  arraigned  and  put  to  plead,  but 
process  against  the  inquest,  and  trial  ceaseth  till  the  principal 
come  in  or  be  attaint  by  outlawry.  9  H.  4.  3.  a.  7  H.  4.  36.  a. 
Slamf.  P.  C  Lib.  I.  cap.  49.  foL  46.  a. 

But  the  accessary  may  pray  process  against  the  principal,  ^ 
renuntiari  juri  pro  se  iniroducioy  and  his  consent  makes  it  not 
error,  8  H.  5.  6.  b.  Coron.  463.  and  therefore,  if  the  accessary 
be  acquitted  before  the  principal  tried,  it  is  agreed,  that  it  is  a 
good  acquittal,  and  by  the  same  reason,  if  he  were  convict,  it  is 
a  good  conviction,  yet  no  judgment  shall  be  given  against  him 
upon  that  conviction  till  the  principal  tried. 

And  upon  this  reason  it  is,  that  if  i^.  be  arrested  or  in  prison 
for  felony,  and  B.  rescue  him,  or  the  gaol6r  suffers  him  volun- 
tarily to  escape,  tho  this  be  a  distinct  felony  in  B.  the  rescuer, 
and  in  the  gaoler  that  voluntarily  suffers  him  to  escape,  for 
which  they  may  be  presently  indicted,  yet  they  shall  not  be 
arraigned  or  put  to  answer  till  *S.  be  convicted  and  attainted  by 
judgment,  or  outlawd.  1  H.  7.  6.  a.  1  E.  3.  16.  b.  2  Co.  In^ 
siii>  592.  super  »iat.  de  /rangentibus  prisonam;  for  i{*S.  be 
acquitted  upon  the  indictment,  the  rescuer  or  gaoler  shall  be 
discharged. 

But  if  wf.  be  indicted  of  the  felony,  or  not  indicted,  and  be 
lawfully  imprisond  and  break  the  prison,  he  may  be  indicted 
and  arraigned  for  his  felony  in  breaking  the  prison,  before  his 
conviction  of  the  felony  for  which  he  was  committed.  2  Co. 
Inaiii.  ubi  supra. 

And  yet,  if  after  that  indictment  •/?.  be  arraigned  of  the  prin- 
eipal  felony,  and  acquitted,  he  may  plead  that  acquittal  of  the 
principal  felony  in  bar  to  the  indictment  for  the  breach  of  pri- 
son; vide  rationem  suproy  Pari  I.  cap.  54.  ;9.  611. 

If  a  capias  be  awanled  against  a  felon,  and  he  render  him- 
self and  plead  not  guilty,  and  is  let  to  bail,  and  then  makes 
default,  a  capiat  ad audiendam  juratam  shall  issue;  and  if 
be  be  brought  in,  he  shall  be  brought  in  upon  his  plea,  but  it 
is  said  by  Scoi^  that  if  he  had^endr^  himself  upon  the  exigent^ 
and  pleaded  not  guilty,  and  been  let  to  bail  till  the 
Irial,  and  then  made  defauU,  whereupon  an  exigent  is  [  225  J 
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awarded,  and  the  felon  is  brought  in  upon  the  exigent^  he 
shall  plead  de  novo,  and  consequently  be  arraigned  de  novoj 
for  by  the  exigent  awarded,  the  first  issue  is  discontinued. 
16  ^ssiz.  13. 


CHAPTER  XXIX. 

CONCERNlNa  THE  PLBA  OF  THE  PRISONER  UPON  HIS  AR- 
RAIONMENTy  AND  FIRST  OF  HIS  CONFESSION  OF  THE  FACT 
CHARGED,  AND  APPROyiNG   OTHERS. 

When  the  prisoner  is  arraigned,  and  demanded  what  he  saith 
to  the  indictment,  either  he  confesseth  the  indictment,  or  pleads 
to  it,  or  stands  mu(e,  and  will  not  answer. 

The  confession  is  either  simple,  or  relative  in  order  to  the 
attainment  of  some  other  advantage. 

That  which  I  call  a  simple  confession  is,  where  the  de- 
fendant upon  hearing  of  his  indictment  without  any  other 
respect  confesseth  it,  this  is  a  conviction;  but  it  is  usual  for 
the  court,  especially  if  it  be  out  of  clergy,  to  advise  the  party 
to  plead  and  put  himself  upon  his  trial,  and  not  presently  to 
record  his  confession,  but  to  admit  him  to  plead.  27  Jls^ 
nz.  40. 

If  it  be  but  an  extrajudicial  confession,  tho  it  be  in  court, 
as  where  the  prisoner  freely  tells  the  fact,  and  demands  the 
opinion  of  the  court,  whether  it  be  felony,  tho  upon  the  fact 
thus  shewn  it  appear  to  be  felony,  the  court  will  not  record  his 
confession,  but  admit  him.  to  plead  to  the  felony  not 
[  226  ]  guilty.  22  Jlasiz.  71.  Stamf.  P.  C.  Lib.  IL  cap.  51. 
foi.  142.  b.[\] 


[I]  CSonfeanmis  mado  by  tho  aocuwd  on  hb  trial  may  be  either  exproaaed  4it 
implied.  An  ezpreaa  confeaaion  ia,  where  a  defendant  pleada  guilty  and  thereby 
directly  confeaeea  the  crime  with  which  he  ii  charged,  which  ia  a  conTiction  of 
the  higheat  nature.  2  Hawk,  6.  31,  a.  1 ;  1  Chit.  C.  L.  438.  An  implied  con- 
feaaion  ia,  where  a  defendant  in  a  caae  not  capital  doea  not  directly  own  himaelf 
guilty,  but  in  a  manner  admita  it  by  yielding  to  the  mercy  of  the  crown,  and 
deairing  to  aabmit  to  a  email  fine;  which  aobmisaion  the  court  may  accept, 
without  putting  him  to  a  direct  Confeasion.  2  Hawk,  e.  31,  a.  3.  In  amaller 
offences,  aa  aaaaulta  or  the  like,  it  may  be  adviaable  to  confeaa  the  indictment, 
aa  the  defendant  may  afterwarda  produce  oiffidavita  to  ahow  that  the  proaecutor 
made  the  firat  aaaault,  which  he  cannot  do  after  conviction.  R.  ▼.  TempUmttn^  Salk. 
55.  And  in  trifling  peraonal  injuries,  the  proaecutor  and  defendant  frequently 
■ettle  the  charge  in  private,  and  the  latter  oomea  into  oonrt  and  pleada  guilty  to  tho 
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A  confession  in  order  to  some  other  adraotage,  is  either 
where  the  prisoner  coiifesseth  the  felony  in  order  to  his  clergy, 
de  qu&  ir^fra^  cap.  44.  or  where  he  confesseth  the  offense,  and 
appeaieth  others  thereof,  thereby  to  become  an  approver,  and 
thereupon  to  obtain  his  pardon,  if  he  convict  them,  and  this 
lets  in  the  whole  learning  touching  approvers  ^nd  approve- 
ment, which  I  shall  here  open  in  the  order  that  Mr.  Slan\fard 
hath  gone  before  me. 

1.  Of  what  offenses  a  man  may  be  an  approver.  8.  In 
what  suits.  3.  At  what  time,  4.  Before  whom.  5.  In  what 
manner.  6.  How  he  shall  be  orderd  before  and  after  his 
appeal.  7.  What  process  shall  issue  against  the  party  ap* 
peald.  8.  What  pleas  he  shall  have,  and  how  tried.  9.  How 
proceeded  in.  10.  What  judgment  shall  be  given  for  or 
against  the  appellor  or  appellee. 

Before  I  come  to  these  particulars,  we  are  to  know,  that  it 
is  purely  in  the  discretion  of  the  court  to  admit  the  approver 
to  appeal  or  not,  or  to  give  him  any  respite  from  judgment  or 
execution  upon  his  confession  ana  approvement;  for  other- 
wise it  would  be  in  the  power  of  any  party  arraigned  for 
felony  by  becoming  an  approver  to  delay  judgment,  where  (it 
may  be)  his  appeal  is  but  feigned,  for  the  admission  of  his 
appeal  or  respite  of  judgment  is  but  a  matter  of  grace  and  dis- 
cretion. 21  //•  6.  34.  b.  Corofu  66  Sr  ^7.  per  amnes  justu? 
uiriuaque  barm.     Co.  P.  C,  cap.  56.  p,  129. 

And  therefore  this  course  of  admitting  of  approvers  hath 
been  long  disused,  and  the  truth  is,  that  more  mischief  hath 
come  to  good  men  by  these  kind  of  approvements  by  false 
accusations  of  desperate  villains,  than  benefit  to  the  public  by 
t)ie  discovery  and  convicting  of  real  offenders,  gaolers  for 
their  own  profits  often  constraining  prisoners  to  appeal  honest 
men,  and  therefore  provision  made  against  it  by  1  E.  3. 
cap.  7. 

And  upon  this  reason  it  is,  that  as  of  later  times  the  ad- 
mission of  such  appeals  hath  been  wholly  disused,  so  in  times 
wlien  they  were  admitted,  a  great  strictness  was  held 
upon  such  appeals,  as  will  appear  upon  the  ezamina-  [  227  ] 
tion  of  the  ensuing  particulars. 

I.  Therefore  touching  the  offenses,  whereof  an  approvement 
may  be. 


indictment;  and  upoo  proving  a  general  release  given  by  the  fbraier,  snbmita  to 
a  amall  fine  for  the  breach  of  the  peace  which  his  conduct  hat  occasioned. 
1  Burn't  J,  867.  As  to  the  mode  in  which  the  oonftssion  is  made,  and  the  sub- 
•eqoent  proceedings  on  chaigee  of  felony,  see  1  Chit.  C,  L.  438. 
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It  may  be  only  of  capital  offenses,  as  of  treason  or  felony, 
whether  they  be  at  common  law,  or  by  act  of  parliament 

When  a  prisoner  is  admitted  to  be  an  approver,  he  i/swom 
in  conrt  to  approve,  or  rather  to  discover  all  felonies  and  trea- 
sons that  he  knows,  and  a  certain  time  prefixt,  (as  three  or 
four  days)  to  4nake  his  appeal,  and  a  coroner  assigned  to  him 
to  receive  such  his  appeal  and  discovery.     12  B.  4. 10.  6. 

And  yet  th6  appeal  is  not  good  as  an  appeal,  or  as  an  approve* 
ment  to  compel  the  parties  appealed  to  answer,  bat  only  as  to 
such  felonies  or  treasons  that  were  committed  by  the  appellee 
together  with  the  appellor,  and  whereof  the  appellor  stands 
indicted  in  court,  and  as  to  other  treasons  or  felonies,  [than] 
whereof  the  appellor  so  stands  indicted,  it  is  no  legal  appeal  or 
approvement  to  put  the  appellee  to  answer. 

And  therefore  if  ^,  being  indicted  for  robbing  of  B.  and  be 
appeal  C  that  he  robbed  •^.  himself,  this  is  a  void  appeal,  and 
the  appellor  shall  be  executed,  and  the  appellee  shall  not  be  pat 
to  answer  to  it.  25  E.  3.  39.{a,) 

So  if  he  appeal  C.  as  accessary  to  the  robbery  of  B.  either 
before  or  after,  C.  shall  not  be  put  to  answer,  for  it  is  not  the 
same  felony  charged  upon  ttf.  but  only  an  accessary  to  it.  10  B. 
4.  14.  a. 

So  if  w?.  be  indicted  of  felony,  and  he  appeal  B.  oC  treason,  B. 
shajl  not  be  put  to  answer  that  appeal;  bat  B.  being  so  accased, 
it  may  be  a  ground  for  the  justices  in  point  of  discretion  to 
make  B\  find  sureties  for  his  appearance  at  the  next  sessions, 
or  in  the  king's  bench,  and  in  the  mean  time  to  be  of  good  be* 
baviour  towards  the  king  and  his  people,  as  was  done  when  a 
person  that  had  abjured  for  felony,  made  such  an  appeal  of 
treason.  M.  19  E.  2.  Coron,  387.  vide  simile  2i  E.  3.  18.  a. 
Coron.  449. 

II.  In  what  suits. 
[  228  ]  Approvement  lies  not  in  an  appeal  of  felony,  for  the 
delay  that  may  come  thereby  to  the  plaintiff.  Af,  16 
E.  3.  Coron.  113.  2  A.  3.  2Z.  b.  And  therefore,  if  a  partj^be 
indicted  of  felony,  and  the  prisoner  becomes  an  approver,  if  an 
appeal  for  the  same  felony  be  sued  afterwards,  all  proceedings 
upon  the  approvement  shall  stay.    8  H.  5.  Coron.  442. 

But  if  1^.  be  indicted  of  felony,  and  he  becomes  an  approver, 
and  appeal  B,  as  a  companion  with  him  in  the  same  felony, 
and  B.  comes  in,  it  seems  he  may  not  become  an  approver,  and 
appeal  C.  of  the  same  felony,  15  E.  3.  Coron.  113.  Siam/l 
P.  C.  Lib.  II.  cap.  58. /oA  147.  a.  tho  II  H.  4.  93,  b.  B.  Coron. 
34.  seems  to  be  contrary. 

(a)  N.  EdiL  of  Uie  year  booki,  fO.  83.  h. 
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If  a  man  be  afrested  and  imprisond  for  suspicion  of  felony, 
he  cannot  become  an  approver^  because  he  is  not  indicted. 
Siamf.  P.  C.  Lib.  II.  cap.  55.  Co.  P.  C.  rap.  56.  p.  189. 
against  the  opinion  of  Strange  and  Hankf.  6  H,  6.  Coron.  231. 

HI.  At  what  time  a  man  shall  become  an  approver. 

After  a  person  is  abjured  for  felony,  19  E.  2.  Coron.  387.  19 
E.  S.  Ibid.  443.  or  be  ourlawd,  21  E.  3.  17.  b.  Coron.  452.  or 
otherwise  attaint,  and  hath  his  clergy,  17  j&.  3.  Coron.  445.  he 
sbatl  not  be  admitted  to  be  an  approver  j  nor  one  convict  by 
verdict  19  H.  6.  47.  b.  Coron.  8. 

If  o^.  be  indicted  of  felony,  and  plead  not  guilft/y  and  put 
hiiinself  upon  the  country,  and  the  jury  is  charged  with  him,  yet 
before  the  evidence  fully  heard,  and  the  jury  gone  from  the 
bar,  he  may  be  admitted  to  be  an  approver.  12  E.  4.  10.  b* 
11  /if.  7.  5.  b.  per  amnes  jiistie\'  vide  contra  2  £f.  7.  3,  a.,{b) 
9  H.  6.  Coron.  440. 

But  if  the  whole  evidence  be  heard,  then  he  shall  not  be  ad- 
mitted to  be  an  approver,  21  E.  3.  18.  Coron.  449.  2  H.  7.  3. 
80  that  it  seems  much  in  the  discretion  of  the  court  to  admit 
him  to  be  an  approver  at  any  time  before  verdict  given, 
tho  aAer  not  guilty  pleaded.  12  £.  4.  10.  b.  in  B.  B.  [  229  J 
4*  11  H.7.  5.  b.per  omnes  jttstic^f  whiqh  is  of  greater 
weight  than  the  other  books. 

IV.  Before  whom  a  man  may  become  an  approver. 

It  may  be  before  the  justices  of  the  king's  bench,  or  justices 
of  gaol-delivery,  or  justices  in  eyre^  for  they  may  assign  a  coro- 
ner to  the  prisoner  to  receive  his  appeal. 

But  it  cannot  be  in  inferior  courts,  as  those  that  have  soke 
and  sake,  and  in/angth^,  and  utfangth^t.  Bract.  Lib.  III. 
eap.  35. 

But  in  case  of  a  royal  franchise,  as  a  county  palatine,  or  the 
royal  franchise  of  Ely y  where  the  bishop  hath  justices  and  coro- 
ners of  his  own  making,  there  a  felon  may  become  an  approver. 
29  E.  3.  42.  a.  Coron.  462.  in  the  case  of  Ely. 

Neither  can  a  man  become  an  approver  before  justices  of 
peace,  nor  oyer  and  terminer,  for  they  cannot  assign  a  coroner. 
9  H.A.  1.  Coron.  457.   4  Co.  Instil.  165.  169.    Co.  P.  C.  130. 

y.  The  manner  of  approver,  and  of  the  allowance  of  it.* 

Before  any  man  shall  be  admitted  to  be  an  approver,  he  must 
confess  the  indictment  in  open  court,  and  pray  a  coroner  to  be 

(Jk)  In  this  ciM  the  whole  eWdenoe  had  been  giTen^  and  the  jury  gone  from 
the  bar,  whicti  waa  one  reaaon  aiaigned  by  Uie  court,  why  they  could  not  admit 
the  priaonera  to  become  approYera ;  bo  that  this  case  no  way  contradicta  what  ia 
before  aaid ;  but  there  waa  another  ezeeption  beaidea,  on  which  the  court  laid  the 
freateal  atr«M,  beeaaw  they  only  prayed  a  coroner,  bat  did  not  acknowledge  the 
fdooy. 
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i^ssigaed  him^  and  regularly  this  i^  to  be  doa^  i^>oQ  his 
fiient,  b^ore  plea  pleaded,  tho,  as  hath  been  said^  bis  coofession 
hath  been  sometimes  admitted  after  not  guilty  pleaded,  11^ 
7.  5.  A.  12  E.  4.  10.  A.  and  therefore  if  he  hath  pleaded  before 
not  guilty^  and  then  prays  a  coroner  without  coqfessing  the 
felony,  the  inquest  shall  be  taken,  and  if  found  guilty  he  shall 
be  executed,  2  H.  7.  3.  a.  adjudged;  and  if  he  hath  not  pleaded 
to  the  country,  but  prays  a  coroner,  and  will  say  no  more,  he 
shall  have  peine  fort  4*  dure^  tho  the  book  of  1  H.  5.  Cororu 
441.  be  that  he  shall  be  hanged. 

Upon  confessing  the  felony,  and  praying  a  coroner  to  be  as- 
signed, the  court  doth  these  things. 

1.  They  assign  him  a  coroner  to  take  his  appeal,  2,  They 
prefix  him  a  time  to  make  his  appeal^  sometimes  three,  spme- 
times  four  days.  8  H.  5.  Coron.  439.  12  B.  4. 10,  b.  26  JisHz. 
19.  3.  He  shall  be  removed  out  of  the  strait  custody,  and 
make  his  appeal  before  the  coroner,  that  he  may  not  have  any 
just  pretence  to  say  it  was  by  duress  or  constraint, 
[  230  ]  12  JSr.  S.  Cpron.  169.  and  therefore,  if  upon  the  coming 
back  of  the  approver  to  the  coiut,  he  wave  his  appeal, 
fts  being  made  by  duress  and  against  his  will,  the  coroner  shall 
foe  examined  touching  it  upon  oath;  and  if  he  affirm  it  was 
made  de  bon  grie,  the  appeal  shall  stand,  but  the  approver  shall 
be  hanged.  22  E.  3.  Coron.  25S.  12  E.  S.  Coron.  169.  4, 
The  coroner  must  put  his  appeal  into  form,  and  when  the  pri» 
soner  comes  back  into  the  court,  he  must  repeat  his  appeal,  and 
shall  not  be  helped  by  the  court  or  any  by-stander,  26  Jisriz,  19. 
and  if  he  miss  in  repeating  his  appeal  in  any  matter  of  moment, 
as  the  colour  of  the  horse,  fyc.  he  shall  be  hanged;  for  if  he 
mistake  in  such  circumstances,  which  must  need  come  from  his 
own  memory  and  information,  it  is  a  sign  it  is  feigned.  5.  If 
be  make  not  his  appeal  before  the  coroner  in  the  time  prefixt, 
he  shall  be  hanged;  and  if  he  make  it,  and  disavow  it  when  he 
comes  into  the  court,  he  shall,  upon  the  examination  of  the 
coroner  upon  oath,  be  hanged.  6.  If  he  appeal  one,  who  by 
his  own  confession  is  not  in  the  kingdom,  he  shall  be  hanged. 
2  E.  3.  Coron.  153.  for  he  cannot  be  attaint  at  lys  suit.  7.  After 
his  appeal  made  he  shall  have  an  allowance  of  Id.  per  diem  by 
the  book  of  12  E.  4.  10.  b.  2Q  Jlsnz.  19.  B  H.  5.  Coron.  439. 
three  half-pence  per  diem  per  Brit  ton,  and  by  Foriescue  21  £6 
6.  34.  b.  qothing  at  all,  till  he  hath  convicted  the  appellee. 

VI.  Touching  process  upon  an  appeal  by  an  approver. 

It  is  to  be  known,  that  altho  a  coroner  cannot  receive  an 
original  appeal  but  of  such  felonies  as  are  committed  in  that 
coimty  whereof  he  is  coroner,  yet  if  a  felon  become  an  approver. 
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* 

the  isoroner  m&y  take  an  appeal  off  iLny  felony,  tho  committed 
10  a  foreign  county.   9  H.  5.  Caron.  437. 

Ahho  it  seems,  that  book  is  not  law,  for  he  can  appeal  only 
in  the  county  where  he  is  indicted,  and  he  cannot  be  indicted 
in  one  county  of  a  felony  committed  in  another  county,  there- 
fore  gu9re  librHtn;  it  seems  it  must  be  intended  where  Ji.  is 
indteted  in  the  county  of  B.  and  taken  in  the  county  of  C.  and 
there  the  coroner  receives  his  confession  and  appeal, 
which  possibly  he  may  do  without  any  special  assign-  ([  231 } 
ment  viriute  officii^  as  he  may  take  an  abjuration  of  a 
prisoner  in  a  foreign  county. 

Bat  the  coroner  in  that  case  cannot  make  process  against  the 
appellee  in  a  foreign  county,  29  E.  3.  42.  a.  Coron.  462.  but  he 
may  in  the  same  county)  Siamf.  P.  C,  146.  a.  6. 

Aiid  therefore  the  bishop  of  Ely  having  the  royal  franchise 
of  E/t/j  and  justices  and  coroners  of  his  own,  and  also  having 
franchise  of  reiarna  brevium  in  divers  hundreds  in  the  county 
of  Suffolki  and  likewise  a  gaol  there,  a  felon  indicted  and  in 
prison  at  Ely  became  an  approver  before  the  coroner  of  the 
franchise  of  Ely^  add  appeaid  one  in  the  Ushop's  gaol  in  his 
hundred  in  the  coanty  of  Stiffolkj  the  coroner  of  Ely  cannot 
make  process  to  the  bishop's  bailiff  of  his  liberty  in  the  county 
of  Suffolk  to  bring  the  appellee  to  Ely,  which  is  in  another 
county,  VIZ  Catnbridgeshiref  adjudged  29  E.  3.  42.  a.  Co^ 
ran.  462. 

At  common  law  it  seems,  if  aii  approver  appeal  parties  that 
are  demurrant  in  a  foreign  county,  there  oould  be  no  process 
made  but  in  the  king's  bench,  by  removing  the  record  thither 
by  the  justices  of  gaol-delivery,  before  whom  the  parties  be- 
came an  approver. 

But  this  is  remedied  by  the  statute  of  28,  E.  1.  de  appellaiis^ 
whereby  power  is'^iven  to  justices  of  gaol-d0livery  to  issue 
process  to  the  sherifl^. of  foreign  counties  to  take  the  appellees, 
and  bring  them  before  the  justices  in  that  county  where  the  ap- 
pellor is  indicted. 

If  the  appelfor  allege  the  place,  whereof  the  appellees  are, 
(as  he  most,)  and  thereupon' process  issues  to  the  sheriff  of  that 
county,  atid  he'retum  there  are  no  such  persons  in  his  baili- 
wick^ 25  E.  3.  42*  h*  or  non  sunt  invenii^  21  H.  6.  34.  fr.  the 
approver  shall  have  jndgment  and  be  executed,  and  he  shall 
not  be  received  to  say  they  are  in  another  county,  and  pray  pro- 
cess thither.  22  £?.  S.  Coron.  46<K  for  if  he  be  once  found  false 
in  what  he  saith,  he  shall  not  be  credited  in  any  thing,  but  bis 
appeal  shall  be  presumed  untrue ;  vide  21  i7t  6. 34.  b.  Coron,  456. 

If  the  approver  die  before  his  appeal  determind,  or 
be  executed  for  the  felony,  21  E.  3.  18.  a.  21  £.  3.  [  232  ] 
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17.  b.  Caron.  452.  or  hath  the  adrantsge  of  bi9  clergy,  S.  S. 
3.  Coron.  369.  or  disavows  bis  appeal,  and  will  not  prose- 
eate  it,  21  H.  6.  34.  b.  3  H.  6.  50.  b.  yet  process  shall  be  con- 
tisued  against  the  appellee  at  the  king's  snit,  and  tbe  appeHee, 
if  be  come  in,  shall  be  arraigned,  for  the  appeal  was  .well  com- 
menced,  and  it  stands  as  an  indictment,  by  reason  of  the  great 
presumption  that  a  maa  that  oonfesseth  himself  guilty,  would 
not  charge  another  falsely  to  be  companion  with  him  in  the 
same  felony. 

But  if  tbe  appeal  were  never  well  eommenced,  as  if  the 
appellor  were  convicted  by  verdict  or  outlawry,  de  quibus 
i^froj  or  if  the  king  pardons  the  approver  after  the  approve- 
ment i^le,  atod  before  trial,  47  £.  3.  16.  a.  St  am/.  P.  C.foL 
149.  a.  the  appellee  shall  be  discharged  without  arraignment  at 
the  king's  suit,  or  further  process  upon  tbe  appeal;  for  now  the 
approver  having  his  pardon  is  sure  to  escape,  and  therefore 
shall  not  be  trusted  in  his  prosecution  against  another  for 
the  same  felony.  But  of  these  matters  &rther  under  the  next 
bead. 

If  the  appellee  be  returned  mm  intfentus^  the  appellor,  as 
hath  been  said,  may  be  executed,  but  process  of  outlawry 
shall  issue  against  the  appellee,  as  it  seems  net  by  one  ea« 
pias  and  exigent ^  but  by  capias ^  aliasy  pluries  and  exigent  ^ 
qumrt. 

y  II.  Touching  proceedings  upon  the  appeal  aAer  appearance 
of  the  appellee. 

He  that  is  appeald  shall  not  be  let  to  bail  but  in  three 
cases:  1.  If  the  approver  be  dead.  2.  If  the  person  ap- 
peald be  of  good  &me.  3.  If  the  appellor  wave  his  appeal. 
fFesitn.  1.  cap.  15.(a)  Stan^f.  P.  C.  Lib.  II.  cap.  18.  FbL 
74.  a.  b. 

And  therefore,  if  j3.  be  severally  appeald  by  two  ap- 
provers, B.  and  C.  indicted  severally  of  several  felonies,  and 
•tf.  join  battle,  and  vanquish  B.  yet  be  shall  not  be  let  to  bail 
tiH  the  appeal  of  C.  be  determind.    25  E.S.  42.  b. 

When  the  appellee  comes  in  he  may  take  his  legal 
[  233  3  exceptions  to  the  insufficiency  of  the  appeal,  as  that 
tb^  appellor  is  not  in  prison  but  at  large,  21  B.  S.IB.  a. 
Coran.  448.  6  H.  6.  Coron.  231.  or  that  the  appellor  »  within 
age,  or  above  seventy  years  old,  or  a  woman,  or  maimed, 
whereby  the  appellee  loseth  his  trial  by  battle.  Stamf.  P.  C. 
cap.  58.  fol.  147.  b.  or  that  he  is  a  clerk  convict,  and  hath  not 
made  his  purgation.  17  E.  3.  13.  a.  or  that  he  is  abjured 
the  realm.    19  ^  2.  Coron.  387.  or  that  he  was  convict  by 

(a)  9  C^.  ImHL  p.  18a 
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Tierdict  befove  he  appealed  of  the  same  offense:  Fide  Co.  P. 
C.  cap.  56. 

Also  he  may  have  all  those  exceptions,  which  an  appellea 
at  the  suit  Qf  a  lawful  pefsoA  either  by  writ  or  bill  may  have, 
as  that  the  plaintiff  is  outlawd  for  another  felony,  or  in  a  per* 
aonal  aetion,  but  if  he  hath  obtained  his  pardon,  the  appellee 
shall  be  put  to  answer,  as  in  another  appeal.  21  £.  3.  17.  & 
but  if  the  approver  be  pardoned  that  felony,  ojpon  which  he 
Bakes  his  appeal,  the  appellee  shall  not  be  put  to  answer 
Betther  at  the  party's  suit,  nor  at  the  suit  of  the  king.  47  E.  3. 
16.  £r.  ubi  supra. 

If  the  appellee  hath  no  exceptions  to  the  aippeal,  or  to  the 
disability  of  the  appellor,  but  pleads  to  the  felony,  he  may  put 
himself  upon  trial,  either  by  battle,  or  by  the  country. 

Touching  the  form  of  the  trial  by  battle,  I  shall  m^e  no 
long  narrative  at  this  time,  because  it  is  an  unusual  trial  at 
this  day,  and  besides,  it  will  come  more  aptly  in  another  place. 

If  when  battle  is  joined  they  come  to.  the  combat,  and  the* 
appellee  be  vanquished,  it  is  an  attainder  of  the  appellee,  and 
the  appellor  shall  have  the  benefit  of  the  king's  grace  and  a 
pardon  ianquam  ex  meriio  iustitVB. 

Bat  if  the  approver  appeals  several  persons,  and  they  seve- 
rally join  battle,  the  appellor  shall  not  have  his  pardon  till  he 
vanqiush  them  all  successively,  for  if  he  be  vanquished  by  the 
last,  or  disavow  his  appeal  against  the  last,  he  shall  be  exe* 
iuted.    41  £.  3w  Cor  OH.  9d.   21  £r.  6.  34.  b.  Coran.  456. 

And  no/e,  that,  if  in  the  field  when  they  come  to  battle,  the 
appeiior  disavow  his  appeal,  the  approver  shall  be  ezecutedy 
and  the  appellee  deliverd  without  being  arraigned  at  the 
king's  suit,  for  his  disavowing  in  the  field  is  quasi 
a  trial  in  fact  21  H.  6.  34w  b.  Ceron.  456.  Sian^f.  [  334 '] 
P.  C.  148,  a.b. 

But  if  before  the  deraigning  of  battle  the  approver  disavow 
his  appeal,  the  approver  shall  be  hanged,  but  the  appellee  shall 
be  put  to  answer  at  the  king's  suit,  for  it  may  be  the  king  hatli 
•ther  evidence  besides  the  approver  to  convict. him. 

If  w9.  becomes  approver,  and  appeals  B.  C.  and  Z>.  of  the  same 
felony,  and  in  his  combat  with  B.  becomes  recreant,  B.  shall  be 
disdiarged,  but  tlie  appeal  shall  stand  against  C.  and  JD.  41  E. 
3;  Coron.  98. 

If  three  be  indicted  for  the  same  felony,  and  they  become  ap* 
provers,  and  the  appellee  joins  battle  with,  them  all,  he  shall 
perform  it  severally;  but  if  he  vanquish  one  of  the  appellants, 
he  is  thereby  acquitted  against  all  the  rest,  and  the  approvers 
shall  be  executed,  and  the  appellee  deliverd.  7  E.  3.  12.  a. 
.  But  if  the  appeal  he  of  several  feloni^s^  tho  he  vanquish  on^ 
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appellant,  he  mast  fight  soccessivelf  with  the  rest.  19  H.  6. 
35.  a.  47  E.  3.  5.  a.  for  the  charges  are  several  by  the  several 
appellants. 

If  the  appellee  pats  himself  apon  trial  per  pairiamj  the  ap** 
prover  shall  be  sworn  as  well  to  the  petit  jury  apon  the  trial 
when  he  gives  his  evidence,  as  weH  as  make  a  general  oath  at 
the  time  of  his  first  becoming  approver,  and  hence  he  is  called 
probatory  (quo.d  tamen  qumrty  because  he  is  a  person  convict,) 
so  that  altho  he  were  a  partner  in  the  ofiiense,  and  tbo  he  stand 
indicted  of  it,  and  tho  he  be  convicted  by  his  confession,  yet  he 
is  admitted  a  witness  upon  his  own  accusation  ot  appeal,  and 
the  reason  is,  because  he  accuseth  himself  by  his  confession,  as 
well  as  he  doth  the  appellee  by  his  appeal,  and  therefore  gains 
a  probable  credibility  of  his  testimony. 

And.  therefore  P.  19  Jae.  in  the  star-chamber,  Noye^s  Rep. 
p.  154.  in  Sir  Percy  Crenby^a  case,  one  defendant,  that  accuseth 
not  himself,,  is  not  admitted  as  a  witness  to  convict  his  com* 
panion,  but  if  he  accuse  himself,  he  is  a  witness  against  his  com- 
panion* 

But  this  testimony  or  evidence  is  not  conclusive  to' 
[  235  ]  the  jury,  for  the  jury  may  consider  as  well  the  credibi- 
lity or  not  credibility  of  the  witness,  as  the  matter  he 
swears. 

And  altho  it  seems  it  is  now  no  plea  for  the  appellee  to  say, 
he  is  boni  nominis  fyfamsBy  4*  in  franco  plegio  tr  in  aasiad  eUn 
mini  regisj  fy  habei  dominunij  qui  ipsvm  advocet^  as  it  was  in 
Bracion^s  time,  it  is  good  evidence  for  the  prisoner,  if  there  be 
no  other  evidence  against  him  but  the  testimony  of  the  approver; 
and  therefore,  if  the  appellor  die,  yet  the  king  may  proceed  with 
the  appeal,  because  tho  he  cannot  have  the  testimony  of  the 
!  approver  himself,  yet  there  may  be  other  evidence  of  the  fact 

But  yet,,  when  the  approver  is  dead  after  his  appeal,  and  be* 
fore  trial,  the  party  is  bailable,  because  much  of  the  evidence, 
which  may  conduce  to  the  conviction,  namely  the  oath  of  the 
approver,  is  lost,  and  so  less  probability  of  his  conviction. 

If  the  approver  be  vanquished  and  kild  upon  the  place  in  the 
battle,  or  if  the  appellee  be  acquitted  by  verdict,  yet  a  judgment 
must  be  entred  upon  his  confession ;  f6r  his  bare  confession  of 
the  felony  is  a  conviction,  it  is  true,  but  not  an  attainder  till  judg- 
ment given,  qudd  suspendaiur  per  eoUum^  which  is  not  pre- 
sently entred  upon  his  becoming  approver,  but  when  either  by 
trial,  or  for  any  other  cause  before  shewn,  the  court  thinks  not 
fit  to  spare  his  execution. 

And  on  the  other  side,  if  the  appellee  be  convict  by  verdict 
or  battle,  or  slain  upon  the  field,  yet  judgment  must  be  given, 
fudd  atispendatur  per  tollum.  8  E.  S.  Judgement  %ftS.   And 
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in  that  case,  altho  the.  life  of  th€  approver  is  saved,  yet  he  shall 
be  banished,  unless  he  obtain  the  king's  pardon.  Siamf.  P,  C. 
Lib.  II.  cap.  52.  lord  Coke  P.  C,  cap.  56.  saith  he  shall  have  a 
pardon  ear  debito  juatitim.  And  thus  far  concerning  approvers. 
I  should  DOW  consider  the  business  of  abjuration,  which  is 
always  accompanied  with  a  confession  of  the  felony  before  the 
coroner,  but  because  that  was  a  kind  of  appendant  to  sanc- 
tuary, which  is  wholly  and  finally  taken  away  by  the  statute 
of  21  Jac.  cap.  28.  J[  shall  not  incuoiber  myself  with  that  busi- 
ness. [2] 


T236] 
CHAPTER  XXX.  ^        "^ 


A 


CONCERNING  THE  FLEAS  OF  THE  PRISONER  UFON  HIS  ARRAIGN- 
MENT, AND  FIRST,  CONCERNING  FLEAS  IN  ABATEMENT  OF  THE 
INDICTMENT. 

The  prisoner  upon  his  arraignment  either  confesseth,  or  pleads, 
or  stands  mute;  the  first  of  these  is  dispatched 'in  the  former 
chapter,  the  second  matter  comes  now  to  be  considered,  viz.  bis 
j)Ieas  upon  his  arraignment. 

Pleas  upon  the  arraign nient  are  of  four  sorts. 

1.  Pleas  that  are  declinatory  of  his  trial,  and  such  were  an- 
tiently  the  plea  of  privilege  of  sanctuary,  and  the  plea  of  clergy; 
the  former  is  taken  away  by  the  statute  of  21  Jac.  cap.  28.  the 
latter  stands  still  in  force;  but  because  for  the  most  part  that 
benefit  is  claimed  after  conviction,  and  rarely  before,  I  shall 
refer  the  whole  business  of  clergy  to  a  distiuct  examination, 
af\er  I  have  done  with  the  conviction  of  the  prisoner. 

2.  Pleas  in  abatement  of  the  indictment. 

3.  Pleas  in  bar  of  the  indictment. 

4.  Pleas  to  the  matter  of  the  indictment,  viz.  Not  guilty. 
Now  as  16  pleas  in  abatement  of  the  indictment,  they  are  of 

these  kinds. 

I.  Such  defects  as  arise  upon  the  indictment  itself,  and  the 
insufficiency  of  it,  which  hath  been  at  large  considered  in  the 
24th  chapter;  if  any  such  exception  be  taken  by  the  prisoner, 
he  may  pray  counsel  to  be  assigned  to  him  to  manage  his  ex- 
ceptions and  take  more ;  but  he  shall  not  have  a  copy  of  the 

[S]  See  Awe.  Cr.  Bv.  121;  1  Hum'*  J.  265;  1  CMC  Cr.  Law,  603. 
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iDdictin6Dt(a)  from  the  coon,  but  he  and  the  connsel  assigned 
may  have  oyer  of  the  indictment,  and  press  their  exceptions 
upon  it. 

But  it  is  rare  to  take  any  ezoeptioiis  to  indictments 

C  2S7  J  before  conviction,  nnless  npon  indietments  removed 

into  the  king's  bench  bj  tertiorari^  which  the  court 

may  in  discretion  hear  or  not  hear,  bat  remand  the  prisoner  and 

the  indictment. 

And  the  reasons,  why  they  are  not  taken  in  the  country  be* 
fore  conviction  are,  1.  Because  he  may  have  the  same  advan- 
tage of  the  exceptions  after  the  trial  and  before  judgment,  as 
before  trial.(*)  And  2.  Because  if  the  exceptionsappear  ma- 
terial, the  court  can  quash  that  indictment,  and  direct  a  new 
bill  to  be  sent  out  to  the  grand  jury,  wherein  these  faults  may 
be  amended,  and  the  prisoner  arraigned  de  novo. 

II.  Such  defects  as  are  in  matters  of  fact,  as  mUfwsmer,  or 
false  addition  of  the  prisoner. 

As  to  the  plea  of  misnosmer:  In  appeals  or  actions  between 
party  and  party,  or  in  indictments,  if  the  defendant  plead  mis^ 
fwstner,  he  must  be  careful  that  be  conclude  hot  himself  by  the 
manner  of  his  pleading. 

Therefore,  when  •Slan  Oerard  was  committed  upon  a  capiat 
in  felony,  the  pleading  was  fy  staiim  ductus  ad  barram  in  pro- 
prid  persondy  fy  quseaitus  guomodo  se  velit  inde  acquietcure 
staiim  dicitj  quod  ipse  habet  notnen  Johatinis  Allen,  fy  non 
Alani  Gerard,  and  pleads  over  to  the  felony  not  guilty ^  and  the 
king^s  attorney  replied,  that  tempore  indictamenti  prssdicti 
fuit  fy  adhuc  est  cognitus  titmper  nomen  Alani  Gerard,  quikm 
per  nomen  Johannis  Allen,  fy  quod  culpabiHs  est  de/elon^  4*<^ 
Et  hoc  petit  quod  inquiratur  per  patriam,  fyc.  ideo  venit  inde 
jurat  a  f  fyprsedictus  Alanus  Grerard/?«r  nomen  Johannis  Allen 
traditur  in  ballium :  Vide  6.  H.  7.  7.  a. 

In  an  appeal  or  other  action  at  the  suit  of  the  party  misnos^ 
mer  is  a  good  plea. 

If  the  defendant  in  an  appeal  or  indictment  plead 

[  238  ]  misnosmer  of  his  surname,  the  plaintiff  or  king  may 

aver,  que  conusper  un  nosme  fy  F autre.  1  H,  1.  S9.  a. 

(a)  Bat  BOW  by  7  If .  3.  cap,  3.  in  all  easM  of  treason,  whioh  works  corraption 
of  blood,  or  of  misprision  of  such  treason,  the  prisoner  shall  ha?e  a  copy  of  the 
indietment 

<*)  But  now  by  7  IT.  cap,  3.  ho  indictment  for  higrh  treason,  whereby  any  eor- 
mption  of  blood  may  be  made,  or  for  misprision  of  such  treason,  nor  any  process 
or  return  thereupon  shall  be  quashed  for  mis-writin|f,  mis-spellrag,  Iklse  or  im- 
proper Latin^  unless  exception  be  tiken  in  court  beiora  any  evidence  ftven  opon 
such  indictment,  nor  shall  any  such  mis-writing-,  ^.  be  any  cause  to  arrest  judg- 
ment after  coovicUon,  but  such  judgment  may  nevertheless  be  rerersed  npon  writ 
of  error,  as  if  this  tot  had  never  been  made. 
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But  in  an  appeal  or  acrioti  at  the  suit  of  the  party,  if  miV 
nosmerbe  pleaded  of  the  christian  name,  the  plaintiff  mast  take 
issue,  and  canrtot  plead  eontu  per  fun  nosme  fy  P  autre,  1  H^ 
7.  09.  a.  21  JB.  3.  47.  A. 

In  an  indietment  of  felony  if  the  prisoner  plead  mUnpsmer 
of  his  christian  name,  some  -books  hold  it  a  good  plea.  11  H.  4« 
41.  i.  Misfwsmer  18.  Stamf.  P.  C.  Lib.  3.  cap.  lS.foL  181.  A* 
but  other  books  of  greater  and  later  authority  be  to  the  con«- 
trary.  1  H.  5. 5.  b.  Mimaswur  9.  Coron.  274.  3  H.  6.  26.  a.(b) 
£,  Misnosmer  %  per  Rolf. 

It  seeflM  by  the  ease  of  Oerard  before  cited,  which  was  a  re- 
cord of  a  plea  in  the  time  of  S.  4.  tho  the  defendant  may  plead 
mUnotmer  of  his  christian  name,  yet  the  king  may  aver  eonia 
per  Pun  notme  fy  Pauire^  tho  it  be  otherwise  in  an  appeal,  but 
in  all  cases  of  pleading  misnosmtry  he  must  plead  over  to  the 
felony:  Vide  Dy.  88.  <i.  b.  21  E.  4.  71.  a.  b. 

But,  as  hath  been  before  said,  there  is  little  advantage  comes 
by  these  pleas  to  the  prisoner  upon  these  reasons;  1.  Because,  if 
Ihis  exception  be  tak»a  in  the  country  at  the  gaol-deiivery,  the 
court  may  allow  the  exception,  and  direct  a  new  bill  according 
to  what  the  prisoner  says  his  true  name  or  addition  is,  for,  as 
hath  been  said,  whosoever  pleads  mM/io^m.^  or  a  false  addition 
must  gi^re  himself  the  true  name  and  true  addition  by  his  plea^ 
and  thai  will  be  conclusive  to  him. 

2.  Because  this  plea  of  misnostner  or  untrue  addition  shall  be 
always  tried  by  the  same  itt(|uest,  that  is  to  pass  upon  the  \pri- 
soner,  and  is  ready  at  the  bar,  and  at  common  law  should  never 
be  sent  to  be  tried  in  a  foreign  county.  34  H.  6. 60.  a.  \  E.4* 
3.  a.  tho  the  book  of  5  £.  4.  2.  a.  as  to  the  addition  of  place  be 
contrary. 

But  however  in  all  cases  of  indictments  of  felony, 
tho  the  plea  in  itself  were  a  foreign  plea,  and  triable  in  [[  239  3 
another  county,  yet  by  the  statute  of  22  H.  8.  cap.  14. 
(continued  by  28. ^T.  8.  cap.  I.  made  perpetual  by  the  statute  of 
32  S.  8.  cap.  3.)  all  foreign  pleas,  shall  be  tried  by  a  jnry  of  the 
same  county  where  the  party  is  indicted^  but  thai  statute  extends 
not  to  treason,  nor  to  an  appeal  of  felony,  but  32  H.  8.  cap.  2< 
extends  to  appeals  of  felony,  but  not  to  an  indictment  of  treason, 
80  that  foreign  pleas  in  case  of  indictments  of  treason  stand  aS 
thejr  did  at  common  law.  Co.  P.  C.  p.  27. 

And  notcj  that  regularly  in  all  pleas,  whether  to  the  writ,  or 

(6)  The  eaae  in  llf.  5.5.6.  wai  a  miBhoiner  of  Uie  sirnarae,  and  in  the  abridge- 
flient  of  that  case,  by  tUzh.  Ctrwi.  974.  there  is  a  fuart  added,  qtutrt  ft  9oU  th 
motmt  de  ftc/^Mms,  and  in  3  If.  e.  96.  «•  it  was  not  the  point  of  the  case,  hot  only 
■aid  oiriUr  argugndo ;  and  Oerard*$  case  is  to  the  contrary.  See  also  lMjf€r*9 
ease,  SUU  TV.  VoL  \Lp.  337. 
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in  bar  by  matter  of  record,  or  by  matter  ^f  ftct,  or  both,  if  the 
plea  do  not  confess  the  felony,  as  the  plea  of  a  pardon  in  case 
of  an  indictment,  or  a  release  in  case  oT  aa  app^l,  tbo  his  plea 
be  found  against  him  by  issue  tried,  or  adjudged  against  him 
by  the  court,  yet  he  shall  not  be  couTicted  thereupoiii  but  plead 
over  to  the  felony  not  guilty ,  as  well  upon  an  indictment,  as 
upon  an  appeal,  and  this  infawnrtm  vitas,  $2  &  4. 39^  pur  cur*. 
9  H.4.l.b. 

III.  A  third  sort  of  pleas  in  abatement  by  matter  dehora-is 
matter  of  record. 

If  •/$.  be  indicted  of  the  murder  of  S.  and  there  ia  another  in* 
dictment  afterwards  taken  of  the  same  death  against  the  sam^ 
person,  and  he  is  arraigned  upon  the  second  indictment,  because 
it  is  the  king's  suit  the  secopd  shall  not  abfite ;  yet  usually  the 
justices  quash  the  other  by  judgment. 

Yet  nota  the  common  course  to  prefer  a  new  indictment  of 
murder  to  the  grand  jury,  altho  an  inquisition  of  murder  be  re- 
turned by  the  coroner,  and  if  the  coroner's  inquisitionr  be  insuffi- 
cient indeed,  it  shall  be  quashed,  but  if  sufficient,  it  is  usual  to 
arraign  the  prisoner  upon  both  indietmeilts,  and  an  acquittal 
upon  one  shall  be  upon  both ;  and  this  is  done,  because  other- 
wise the  coroner's  inquest  will  stand  as  a  charge  on  fecord 
against  the  prisoner,  tho  c^cquitted  upou  the  indictment,  and 
process  of  outlawry  will  issue  thereupon.  . 

So  it  is  the  constant  use  at  this  day  to  prefer  two  indictments 
upon  the  same  killing  against  the  same  person,  one  of 
[  240  ]  murder,  and  the  other  of  manslaughter  upon  the  statute 
of  1  Jac.  for  stabbing,  and  the  prisoner  arraigned ^ upon 
both  pleads  to  both,  and  the  jury  charged  with  both,  viz,  that 
if  they  find  him  guilty  of  both  indictments,  to  return,  it  so,  if  not 
guilty  of  murder,  yet  to  inquire  whether  guilty  upon  the  other 
indictnient 

If  a  duke,  or  an  earl,  or  baron  be  indicted  by  a  couunon  name 
of  J,  S,  mileSf  or  /.  S*  armigerj  he  may  plead  the  mianosmer 
to  the  indictment,  viz.  that  he  is  a  duke,  or  an  earl,  or  baron, 
or  peer  of  the  realm,  nient  fiosmey  fyc,  bcicause  that  title  is  part 
of  his  name,  and  intitles  him  to  be  tried  by  his  peers;  but  theti 
he  must  shew  forth  a  writ  testifying  it  upon  his  plea  pleaded, 
because  it  is  but  dilatory,  and  shall  not  be  tried  by  the  country, 
but  by  the  record  a  35  H.  6.  46.  a.  per  Fortescue.  6  Co.  Rep. 
'53.  a,  countess  of  RvilancPa  case,  P^  curiam. 

And  thus  far  touching  dilatory  pleas.[l] 

r 

[1]  If  the  indictment  anign  to  the  deftodant  no  olirittian  name,  or  a  wrong 
one,  no  enf  name,  or  a  wrong  one,  Ao  addition,  or  a  wronr  one,  his  only  mode  of 
objection  to  anoli  matt^  is  by  plea  in  abatement  d  Htiei.  e.  35. «.  70;  9  Lmth^ 
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jf76;  Com.  ▼.  D^dham,  ^  Mai9*  146;  Tkmi  ▼.  Com. '6  Mat.  235.  By  the 
4  Ann€  e.  16.  ••  11.  it  is  provided  tliat  no  dilatory  plea  aball  be  received  in  any 
court  of  record,  unless  the  party  ofiering  such  plea  do  by  affidavit  prove  the  truth 
thereof,  or  show  some  proBable  matter  to  the  court  to  induce  them  to  believe  that 
the  £ict  of  Boch  dilatory  plea  fs  true.  This  provision  applies  to  pleas  in  abate- 
ment in  criminal  proceedingi.  R,  v.  Chrainger^  Burr,  1617;  Vwn,  v.  Sayers^ 
8  Leigh,  722.  This  affidavit  may  be  made  by  the  defendant  or  a  third  person. 
LatmUy  v.  Fo9tir,  Bamet^  344.  It  should  state  that  the  plea  if  true  in  substance 
and  fact,  and  not  merely  tfiat  the  plea  is  a  true  plea.  Onslourv.  Bot^h,  Sir.  705. 
Any  misnomer,  in  general,  is  ground  for  abatement ;  as  "where  the  indictment 
charged  the  defendant  as  George  Lyons,  it  was  held,  he  could  well  abate  it  by 
showing  his  true  nanae  was  George  Lymes.  Lymeg  v.  State,  S  Porter,  236.  So, 
want  of  addition.  State  v.  Hughes,  2  Bar,  Sf  MeHen.  479.  And  a  wrong  addi- 
tioa  may  be  taken  advantage  of  in  the  same  manner.  Thns,  ih  an  indictment  on 
tbo  statute  of  Maine,  prohibiti&g  the  sale  of  lottery  tickets,  giving  the  acensed  the 
name  of  lottery  vendor^  wheii  nis  proper  addition  waa  broker,  furnishes  gopd 
ground  for  Abating  the  indictnient  State  v.  Bishop*  15  Maine,  122.  If  the  plea 
of  misnomer  or  want  of*  addition  be  true,  the  prosecutor  may,  instead  of  replying, 
^f  the  grand  jury  he  still  sitting,  alter  the  indictment  by  subttituling  the  name, 
^c  by  which  the  defendant  so  pleaded,' for  the  name  in  the  indictment,  and  have 
St  again  preferred  and  found,  and  the  defendant  again  arraigned  upon  it,  in  which 
case  he  will  be  estopped  from  again  pleading  a  misnomer  or  want  of  addition. 
IBut  now  by  the  7  Qeo,  I¥.  c,  64.  «.  19.  for  preventing  abuses  fh>tn  dilatory  pleas, 
%t  iji  enacted,  that  no  indictment  or  inforoMtion  shall  be  abated  by  reason  of  any 
dilatory  plea  of  misnomer^  or  want  of  addition,  or  of  wrong  addition  of  the  party 
offering  such  plea,  if  the  court  shall  be  satisfied  by  affidavit  ^r  otherwise  of  the 
triiih  of  such  plea;  but  in  such  cato  the  court  shall  forthwith  canse  the  indictment 
or  information  to  be  amended  according  to  the  truth,  and  shall  call  upon  such 
]>arty  to  plead  thereto^  and  s|iaU  proceed  as  if  no  such  dilatory  plea  had  been 
pleaded.  The  cobrt  will  not  allow  a  plea  in  abatement  to  be  amended.  1  Burn's 
J,  3.  If  the  plea  be  insufficient  in  form,  or  bad  in  substance,  the  prosecutor  may 
demur.  Bi  v.  Gikson,  8  Bast,  83.  Gre«t  exactness  is  requited  in  these  rieas. 
O^CanneU  v.  Reg.  il  CI.  ^  Fin.  155;  9  Jurist,  25.  The  couft  will  not,  on  mo- 
iion,  quash  a  bad  plea  in  abatement.  There  u  a  great  diffi9renoe  between  quash- 
ing indictments  and  quashing  pleas;  it  would  in  general,  be  going  too  far  to  quash 
the  latter,  though  it  were  clearly  defective.  R.  v.  Cooke,  2  B.  ^  C.  618;  1  D.  4r 
R.  43.  S.  C,  In  eases  of  felony  the  demurrer  and  joinder  may  Jbe  ore  tonus.  Foot, 
JOS;  i. Leach,  416.  In  indictments  for  treason,  the  defendant  must,  join  in  de- 
murrer instanter.  6  St.  Tr.  241.  Two  pleas  in  abatement,  it  is  said,  may  be 
pleaded  at  the  same  time.  Com.  ▼.  Long,  2  Virg.  Cos.  318.  Ifthe  plea  be  untrue 
in  fkci,  the  prosecutor  may  reply  denying  such  fact,  or.  allege  matter  of  estoppeL 
Thos  to  a  plea  of  misnomer,  he  may  either  deny  the  plea,  or  reply  that  the  defend- 
ant is  known  as  well  by  aoe  name  as  the  other.  2  £eaeh,  476*  It  is  not  a  good 
replication  that  the  defendant  is  the  same  person  mentioned  in  the  indictment 
Com.  V.  Dockham,  ThaUh.  C.  C.  238. 

The  usual  prodTin  sup^rt  of  a  plea  in  abatement  of  misnomer^  is  an  examined 
copy  of  the  register  of  the  defendant's  baptism,  with  evidence  of  identity  by  a 
party  present  at  the  ceremony  or  otherwise.  1  Bum,  4.  Where  the  defendant 
Alleges  that  he  was  named  and  oalled  J.  8.,  it  is  enough  for  him  to  prove  that  he 
was  generally  known  by  that  name.  Bui  it  is  not  sufficient  in  su^  case  to  prove 
that  he  has  been  called  so,  once  or  twice.   Maester  v.  Harts,  9  M.ie  &  453. 

Before  the  7  Geo.  IV.  ai>ove  referred  to,  the  judgment  for  the  defendant  on  these 
pleas  was,  in  case  of  a  misdemeanor,  that  theindictment  be  quashed,  and  that  he 
lie  not  compelled  'to  answer,  but  should  depart  the  court  without  day:  R.  v. 
Shakspeare,  10  East,  87;  but  for  felony  or  treason,  though  the  indictment  were 
quashed,  the  court  would  not  dismiss  the  defendant,  but  would  cause  him  to  be 
indicted  again.  Sir  H.  Ferrer's  case,  Cro.  Car.  371 ;  2  Hawk.  c.  34.  s.  2.  But 
tlie  statute  aUows  the  court  to  cause  the  indictment  to  be  amended  on  such  plea, 
and  to  call  on  the  party  to  plead  as  if  no  dilatory  plea  had  been  pleaded.    The 
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jodgneot  lor  tbe  eroini  on  a  plea  m  abaUm— t  to  «o  iadietnent  for  a 
meanor  it  fioal,  3  Haitk.  e.  31.  t.  7;  8  Bfltt,  107;  bat  in  treaooo  or  felooy  tbe 
judgment  is  that  tbe  deftnduit  do  answer  oret.  Id,  And  in  both  casev,  on  m 
jodgmeot  on  demurrer,  the  jodgment  is  that  the  defendant  do  answer  over{ 
3>flnain«*«  P.  C.  189;  R.  ▼.  Jeiknson,  6  Asl,  583;  EUshatn  ?.  Le  Jloi<r«,S  WUm. 
368;  and  tbe  reason  for  this  latter  doctrine  is,  that  every  man  shall  not  be  pre- 
snmed  to  know  matter  of  law,  which  he  leaves  to  the  judgment  of  tbe  coQrt,  but 
lie  is  presumed  to  know  whether  bis  plea  be  true  or  fiUse  in  matter  of  ikct.  8eo 
reneraily,  2  ibidfc.  e*  34 ;  Bae.  Ahr.  AbaUiMiU;  Com.  Dm.  AbaUmetU;  Arek.  GL 
P.  tdU.  IBi^p.  99;  1  Burn's  Jns^  1  mart.  C.  £.135. 


CHAPTER  XXXI. 

CONC£RNIKa  PI.BAS  IH  BA&  OF  AN  ISOtCTUMVT  OF  FXI^ORT  Om 
TREASON,  AHD  FIRST,  OF  AUTBRFOIT8  AGQUIT. 

Plxas  in  bar  of  the  indictment  of  felony  or  treason  are  of  two 
kindsymz.  1.  Such  as  are  purely  matters  of  record,  or  2.  Such 
as  are  mixt,  partly  consisting  of  matters  of  record,  partly  of 
matters  of  fact.  , 

Of  the  former  sort  are  the  pleas  of  pardons,  either  general  by 
act  of  parliament,  or  special  by  the  king's  charter. 

But  because  the  business  of  pardons  is  not  only  a  large  title 

^        and  full  of  variety,  but  is  also  applicable  to  all  offenses 

[  ^1.3  criminal,  whether  the  party  be  indicted  or  not  indicted^ 

or  whether  convicted,  or  attainted,  outlawd,  or  put  in 

exigent^  I  shall  reserve  the  discussion  of  pardons  towards  the 

end  of  this  book. 

Of  the  latter  sort  are  many  pleas  consisting  of  matters  of 
record  and  also  matters  of  £act.  And  they  are  of  these  sorts 
principS^lIy, 

1.  Jluterfirih  acquit  of  the  same  felony. 

2.  Auttrfoits  attaint  or  convict  of  the  same  felony. 

3.  Jluterfoits  attaint  of  another  felony. 

4.  Auterfoit^  convict  of  another  felony  and  had  his  clergy. 
Now  as  to  the,  plea  of  nuterfoits  acquit^  (as  also  entter/oits 

attaint  de  mesme  felony  ou  treasonf)-  it  consists  of  two  kinds 
of  matters.  1.  Matter  of  record,  namely,  the  former  indicts 
ment  and  acquittal,  and  before  what  justices,  and  in  wbatman^ 
ner,  viz.  by  verdict  or  otherwise;  and  2,  Matter  of  fact,  namely, 
that  the  prisoner  is  the  same  person  that  was  acquitted,  that  the 
fact  is  the  same  of  which  he  was  acquitted,  and  whereof  he  ia 
now  indicted.  This  plea,  tho  tbe  prisoner  ministireth  rudely, 
yet  counsel  shall  be  assigned  to  him  to  put  his  plea  in  due  fprm^ 
because  it  is  a  special  plea. 
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^  Mr.  Siamfird  tells  us,  that  the  prisomr  need  not  have  the 
record  of  his  acquittal' m  poigncy  because  the  plea  is  not  dila^ 
tary,  but  in  bar,  (ai)d  so  in  the  other  case  of  auier/oiis  attainij 
as  it  seems,)  according  to  the  difference  taken  by  Frowicky  21 
H.  1.9.  a. 

Bat  if  that  should  be  law,  it  were  in  the  power  of  every  pri- 
soner to  delay  his  trial  as  he  pleaseth,  by  pleading  tiuUrfoUs. 
acquit  or  aiimnt  in  another  court,  and  so  to  put  the  king  to 
reply  nul  iiel  record^  and  then  day  given  over  to  the  next  gaol- 
delivery  to  have  the  record,  and  to  remove  it  by  certiorari  into 
the  king's  bench,  if  the  trial  be  there,  or  the  tenor  of  it  by  ecr^ 
tiorari  into  chancery,  and  by  mittimus  into  the  court  wheie 
the  trial  is. 

For  regularly,  if  a  record  be  pleaded  in  bar,  or  declared  upon 
in  the  same  court,  the  other  party  shall  not  plead  nisi 
iiel  record;  but  have  oyer  of  the  record;  but  if  it  be  in  [  242  ] 
another  court,  he  shall  plead  nul  iiel  record^  and  a 
day  given  to  procure  the  certificate  of  the  record,  or  the  tenor 
thereof.    5  ILl.24.  a.  b. 

But  it  seems,  that  for  the  avoiding  of  false  pleas  and  eur^ 
mises  and  to  bring  offenders  to  speedy  trial  in  capital  causes 
the  prisoner  must  shew  the  record  of  his  acquittal,  or  vouch  it 
in  the  same  court  one  of  these  ways. 

1.  By  removing  the  tenor  of  the  record  of  his  acquittal  into 
chancery  by  certiorari^  and  having  it  ifi  poigne^  or  sent  to  the 
justices  by  mittimus  sub  pede  sigilii  and  thus  the  prisoner 
pleading  auterfoits  acquit  shewed  the  record  of  his  acquittal 
sud  pede  sigilii..  fi  E.  3.  2$  b.  Coron.  150. 

2.  Or  else  if  be  be  arraigned  in  the  king's  bench  upon  an 
indictment  removed,  or  found  before  them,  and  were  formerly 
acquitted  of  the  same  felony,  either  before  justices  of  peace  or 
gaol-delivery,  the  court  will  give  him  a  writ  of  certiorari  to 
remove  the  record  before  them,  and  respite  his  plea  till  he  can 
remove  his  acquittal  into  the  court,  that  so  he  may  form  his 
plea  upon  it,  for  the  record  is  part  of  his  plea,  and  thus  it  was 
done.  20  E.  2.  Coron.  232.  and  thereupon  his  plea  is  put  into 
form  setting  out  the  record  in  certain,  E^  hoc  voeat  reeordum 
aequietaneiw  prwdietse  coram  ipso  rege  hie  ad  mandatum 
domini  regis  missum  Sr  coram  ipso  rege  remanens;  and  thus 
it  is  pleaded  in  2  E.  4.  in  Hodson's  case,  who  was  arraigned  in 
the  king's  bench  for  murder^  and  pleaded  an  acquittal  before 
the  justices  of  peace  in  Lincolnshire. 

But  it  is  to  be  observed,  that  the  record  must  be  removed  by 
writ;  for  altho  the  king's  bench  may  take  an  indictment  or  other 
record  of  the  justices  of  peace  propriis  manibusj  where  it  is  to 
be  proceeded  on  for  the  king,  yet  they  cannot  take  a  record  of 
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an  acquittal  to  serve  the  prlsooer^s  plea,  without  writ.  8  Jff.  4. 
18.  b.  3  E.  3.  B.  Coron.  218. 

If  a  man  pleads  ati/er/bt/«  acquit  dt  mesme /eloniej  and 
^ouch  the  record^  the  court  may  examine  proof,  that  it  is  the 
Same  felony,  and  tlierenpon  allow  it  without  any  solemn  con- 
fession by  the  king's  attorney,  26  J9ssiz.  15.  But  the  safest 
way  is  the  confession  of  the  king'e  attorney,  or  aa 
£  243  3  inquest  charged  to  inquire,  whether  it  \e  the  same 
fact,  P'ide  B.  EntrieB  385.  a,  his  plea  allowed  by  the 
testimony  of  the  justices  of  peace  before  whom  he  was  acquit, 
id'eo  consideraium  est  gudd  prsedictus  B,  dejklonid  prasdietd 
9it  quietus  fy  €at  inde  sine  die. 

3.  If  the  prisoner  be  indicted  and  arraigned  in  the  country 
before  justices  of  gaol*delivery,  fyc,  and  the  prisoner  pleads 
auter/oits  acquit  of  the  same  felony  before  the  same  justices 
in  that  county,  or  other  justices  of  the  same  county,  that  were 
before  them,  then  he  concludes  his  plea,  Et  hoc  vocat  re-- 
.eordum  aequietancissy  prssdictiss  coram  prsffatis  Justiciariis 
at  such  a  gaol-delivery;  and  if  it  be  in  the  king's  bench,  he 
mentions  the  term  and  roll,  and  thus  is  the  plea  in  13  ^4. 
Clud's  case  in  the  kingf's  bench. 

So  that  the  prisoner,  tho  he  doth  hot  shew  the  record  sub 
pede  sigillij  yet  he  must  plead  it  certain,  and  have  the  record 
in  court  and  remove  it  thither,  if  it  be  not  in  the  same  court, 
land  not  expect  till  nul  tiel  record  be  pleaded,  for  it  is  part  of 
the  prisoner's  plea,  tho  the  court  may  favour  him  with  time  ^o 
tprocure  the  removal  of  the  record. 

Now  the  matter  of  fact  of'  his  plea  consists  in  his  averment, 
that  he  is  the  same  person,  and  that  the  felony,  whereof  he 
Was  acquitted,  is  the  same  whereof  he  is  indicted,  which  is 
issuable,  and  the  kuig's  attorney  may  take  issue  upon  it,  or 
confess  it  if  it  be  true,  and  then  thereupon  judgment  shall  be 
entered,  qudd  eat  sine  die^  or  the  court  may  examine  proofs 
and  allow  it.    M  ^ssiz.  15. 

But  it  is  to  be  known,  that  there  must  not  only  be  an  ac- 
quittal by  verdict,  but  a  judgment  thereupon,  qtU^d  eat  sine 
die  J  for  the  bare  verdict  of  his  former  acquittal  is  not  a  suffi- 
cient bar  without  a  judgment  pleaded  also,  tho  the  acquittal 
regularly  is  a  warrant  for  entry  of  the  judgment  at  any  time 
after. 

And  note  also,  that  a  formal  •  acquittal  by  judgment  is  not 
only  a  bar  of  a  new  indictment  for  the  same  offense,  but  if 
the  party  be  outlawd  upon  that  new  indictment,  he  may  as- 
sign his  former  acquittal  for  error  in  that  outlawry,  and  re- 
verse it  for  that  cause,  and  in  that  case  the  judgment  is  not 
only  for  the  reversal  of  the  outlawry,  but  also  farther,  qudd 
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ip9e  litm,  tfe  indieiamtnto  de  morie  ^  murdro  prsedict^  ^c; 
quhm  de  uiUgarid  praedictd  eat  sine  die,  and  such  is  the 
judgment  in  Clud^s  ca^e,  14  J5.  4.  where  thai  error  is  assigned 
|o  reverse  the  outlawry. 

Now  for  the  full  declaration  of  this  plea  these  things  are 
considerable.  1,  What  shall  be  said  the  same  felony  whereof 
the  party  was  acquitted.  2,  What  manner  of  acquittal  there 
must  be  to  make  it  a  )>ar.  3.  In  what  suits  auUrfoits  aequii 
is  a  plea. 

I.  As  to  the  first  of  these. 

If  *S.  and  B.  be  indicted  as  principals  in  robbing  or  killing 
of  D.  and  B.  be  convict  as  principal^  and  .4.  be  acquitted,  » 
after  this  ■/?.  be  indicted,  as  accessary  after  the  fact,  this  form'al 
acquittal  as  principal,  is  no  bar,  for  it  is  aiiother  offense,[l] 
27  Jtssiz.  10  Coron.  200.  8  H.  S.  6.  &  Coron^  463.  Sian\f.  P. 
C.foLlOS.a.  / 

But  if  «i.  be  indicted  as  accessary  before  the  fact,  he  may, 
(as  it  is  beldO  plead  auier/oiis  acquit  as  principal,  because  it 
is  in  effect  the  same  offeqse.  2  E.  S.  26.  b.  Coron,  150.  282. 
but  antiently  the  law  was  otherwise.  8  E.  2.  Coron.  424^, 
Itinere  Kant\' 

If  Jl,  be  indicted  in  the  county  of  B.  for  the  murder  of  C 
and  it  be  supposed  that  the  murder  was  committed.  1  Martii 
17  Car.  and  he  be  acquitted,  and  after  indicted  again  in  the 
same  county,  supposing  the  murder  21  Car.  yet  not  with- 
standing that  variance  lie  may  plead  auterfoits  acquit j  lind 
aver  it  (o  be  the  same  felony,  for  the  day  is  not  material,  and 
besides  the  death  is  of  a  person  certain,  who  can  be  but  once 
killed.     S  Jissiz.  15.  25  E.  3.  Coron.  136.  22^9siz.  55. 

And  the  same,  law  seems  to  be  in  an  indictment  of  robbery, 
tho  it  is  possible  several  robberies  may  be  committed  at  several 
days,  for  still  it  lies  in  averment,  that  it  is  the  same  notwith- 
standing the  variance.  - 

If  a  man  be  indicted  for  the  robbery  or  murder  of  John  a 
Stiles  and  acquitted,  and  after  indicted  for  the  robbery  or 
murder  of  John  a  Nokes^  yet  he  may  plead  auterfoits  acquit^ 
and  aver  it  to  be  the  same  person  notwithstanding 
the  variance  in  the  sirname,  for  a  man  may  have  [246  J 
divefs  sirnames,  and  he  may  aver,  que  conusper  Fun 
nosme  ^  P autre,     26  Assiz.  15  Coron*  189.  11  i7.  4.  41.  a.,' 

If  •/?.  be  indicted  in-the  county  of  B,  for  a  robbery  or  other 
felony  supposed  to  be  done  at  D.  in  the  county  of  ^.  and  be 
acquitted,  and  be  afterwards  indicted  for  a  robbery  upon  the 
same  person  in  the  county  of  B,  but  at  another  vill,  yet  he  shall 

[1}  9  lisMik.  c.  3^  «•  11 ;  J^l.  361 ;  ii.  ?.  Ptei,  7  C.  4r  P.  575. 
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plead  auierfoitr  acquil  notwkhstaDdiii;  Ihe  Tartaiice  of  tim 
Tilt,  aad  inajr  a^er  it  to  be  the  same;  but  if  he  be  afterwards 
Hidicted  in  the  coonty  of  C  for  a  robbery,  supposed  to  be  oom- 
mitted  in  the  same  county  of  C.  (as  it  must  be,)  he  shall  never 
plead  'auter/aiis  €Kquii  of  the  same  robbery  in  the  county  of 
jB.  for  the  justices  in  the  county  of  B.  can  only  inquire  touch- 
ing a  felony  in  that  county,  and  therefore  it  can  never  be  «ver- 
ved  to  be  the  same,  but  it  is  said^  that  it  i»  otherwise  in  an 
appeal.     4  £r.  7.  5.  &. 

And  therefore  the  book  of  41  ^ssiz.  9.  where  an  acquittal 
pleaded  in  a  foreign  county  wae  allowd,  must  be  intended  of 
an  indictment  removed  out  of  that  eouoty,  where  he  was  first 
indicted  and  acquitted. 

If  ji.  rob.JB.  in  the  counly  of  C.  and  carry  the  goods  into  the 
county  €i  IX  tho  he  cannot  be  indicted  of  robbery  in  the  county 
of  Z>.  yet  he  may  be  indicted  of  larciny  in  the  county  of  2k 
because  the  goods  were  carried  thither;  but  suppose  be  be  ac- 
quitted of  larciny  in  the  county  of  D.  yet  that  acquittal  is  no 
bar  to  an  indictment  of  robbery  in  the  county  of  C.  because  it 
is  another  offense. 

Nay  it  seems,  it  is  no  bar  to  an  indictment  of  lareiny  in  the 
county  of  C.  for  tho  he  be  acquitted  in  2).  it  may  be  because 
the  goods  were  never  brought  into  that  county,  and  86  the 
felony  in  C.  may  not  be  in  quention,  neither  can  the  grand 
inquest  or  petit  jury  in  the  county  of  IX  take  notice  of  any 
felony  committed  in  the  county  of  C  and  so  the  felony  in  C. 
is  a  distinct  felony  from  thai  contained  in  the  indictment  in  IX 

if  i^.  commit  a  burglary  in  the  county  of  B.  and  likewise  af 
the  same  time  steal  goods  out  of  the  house,  if  be  be  indicted  of 
larciny  for  the  goods  and  acquitted,  yet  he  mey  be  indicted  for 
tbe  burglary  notwithstanding  the  acqmltai. 

And  i  convtrsOf  if  indicted  fo»  the  burglary  and  ae» 

[  246  ]  quitted,  yet  he  may  be  indicted  of  the  larciny,  for  the^ 

are  sevend  offenses,  tho  committed  at  the  same  time. 

And  burglary  may  be  where  there  is  no  larciny,  and  larciny 

may  be  where  there  is  no  burglary. 

Thus  it  hath  happened,  that  a  man  acquitted  for  stealing  the 
&orse,  hath  yet  been  arraigned  and  convict  for  stealing  the  sad- 
dle, tho  both  were  done  at  the  same  time.  # 

But  if  a  man  be  acquit  generaUy  upon  an  indictment  of  mur- 
der, auterfaita  acquit  is  a  good  plea  to  an  indictment  of  man- 
slaughter of  the  same  person,  or  i  converso^  if  he  be  indicted  of 
manslaughter,  and  be  acquit,  he  shall  not  be  indicted  for  the 
same  death,  as  murder,  for  they  diier  only  in  degree,  and  the 
fact  is  the  same.  4  Ca,  Rep.  4%-.  b.  IMtrafi^s  ea^e^  per  cur^f 
and  upon  the  same  reason  auier/oile  mcquU  upoa  *aa  indict- 
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menl  of  murder  is  a  good  bar  to  an  indictment  of  petit  treason,^ 
and  i  eonverso. 

II.  As  to  the  second,  what  mantier  of  acquittal  is  a  good 
plea. 

It  must  be  an  acquittal  upon  trial  either  by  Terdict  or  battle. 

And  therefore,  if  y?.  be  accused  and  committed  for  felony, 
but  no  bill  preferred,  or  ignoramns  founds  so  that  at  the  end 
of  the  sessions  he  is  qoit  by  proclamationy  and  delivered ,  yet 
be  may  be  afterwards  indicted,  for  be  is  not  Ugitimo  modo 
aequieiatus. 

If  .^^  be  assaulted  upon  the  highway,  or  in  his  house  by 
thieves  or  burglars  to  rob  him,  and  he  kill  one  of  the  thieves, 
which  is  no  felony  in  law,  and  thn  matter  be  specially  found 
by  the  coroner's  inquest  or  grand  inquest,  whereupon  he  is  dis- 
charged, yet  he  may  be  indicted  de  novo  seven  years  afterwards 
for  murder  or  manslaughter,  and  cannot  plead  the  acquittal  by 
the  grand  inquest 

But  if  he  bad  been  indicted  generally  of  murder  or  man- 
slaughter, and  pleaded  to  it  not  guilty y  and  this  special  matter 
bad  been  found  by  the  petit  jury,  and  thereupon  judgment 
given,  qudd  eat  sine  dit^  if  he  be  afterwards  indicted  for  the 
same  fact,  he  may  plead  auterfoits  acquit.  Crompt.Jbt.  28.  ^ 
BulPa  case  26  Eliz. 

Therefore  it  is  no  prudence  to  have  the  matter  in  nnj 
ease  found  specially  by  the  grand  inquest  or  coroner's  []  247  J 
inquest,  tho  the  fact  bemg  truly  found  by  them  amounts 
not  to  felony,  as  in  the  case  before ;  and  so  per  if\fortuniumf 
or  se  de/endendo. 

If  «4.  be  indicted  for  felony,  and  be  erroneously  acquit  by  the 
mistaken  direction  of  the  judge,  as,  for  that  the  felony  was  not 
conmiitted  the  day  mentiond  in  the  indictment,  yet  tl^at  mis- 
take  lies  tiot  in  averment,  but  to  another  indictment  setting  the 
day  right  he  may  plead  auterfoits  acquit.  2  Co.  Instit.  3\S. 

If  ^.  be  indicted  of  murder  or  other  felony,  and  plead  nan 
cufy.  and  a  special  verdict  found,  and  the  court  do  erroneously 
adjudge  it  to  be  no  felony,  yet  as  long  as  that  judgment  stands 
unreverst  by  writ  of  error,  if  the  prisoner  be  indicted  de  novOf 
he  may  plead  auterfoits  acquit  and  shall  be  discharged:  vide 
9  M  5.  2.  b.  for  it  is  the  king's  own  suit,  and  tho  the  error  ap- 
pear, and  regttlariy  the  judgment  against  the  king  is  salvo  Jure 
regiSj  yet  it  is  otherwise  in  case  of  life. 

But  if  the  judgment  be  reverst  the  party  may  be  indicted  de 
novo;  quserey  whether  in  that  case  upon  the  reversal  upon  the 
point  of  the  verdict  the  party  shall  not  be  executed,  for  the 
judge  a  que  should  have  given  that  judgment^  but  it  seems  in 
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favorem  vUsb  he  shall  be  arraigned  dt  nava^  for  possibly  bd 
hath  other  matter  for  his  defense. 

If  at  common  law  .4.  bad  committed  murder,  and  had  beea 
arraigned  within  the  year  upon  an  indictment,  and  bad  beeik 
acquitted,  tho  this  arraignment  should  npt  have  been,  yet  it 
stands  as  a  good  acquittal  pleadable  to  another  indictment  or 
appeal:  vide  8  H.  5.  6.  b.  Caron.  463.  16  £.  4.  11^  a. 

Jl.  was  indicted  for  the  murder  of  B.  by  poisoning,  and  the 
indictment  runs  qu6d  B.  fidem  adbibena  persuasion!  dicti  •/?. 
nesciens  prssdictum  potum  cum  veneno  fore  intoxicatum  recepk 
&  bibit,  per  quod  prsedictus  B,  immeditat^  post  receptionem  ve- 
neni  praedicti  obiit ;  but  it  is  not  alleged,  quM  venemum  prsedic^ 
turn  recepit  &  bibit ;  upon  this  he  was  arraigned  and  acquitted^ 
and  had  judgment,  gudd  eat  sine  die.  Afterwards  he 
[  248  ]  was  indicted  again  for  the  same  offense,  and  pleaded 
auier/oiis  acquit^  and  shewed  the  record  in  certain^ 
and  pleaded  over  to  the  felony  and  miirder  not  guilty. 

It  was  resolved^  1.  That  the  indictment  was  insufficient  far 
this  cause.  2.  That  in  this  case  auterfoita  acquit  was  no  plea* 
because  the  indictment  itself  was  insufficient,  for  it  cotitaind  not 
any  matter  of  felony.  3.  And  so  he  is  not  legitimo  modoaC' 
quietatusy  and  so  the  difference  is  between  this  case  and  those 
above  of  an  erroneous  judgment,  for  here  the  foundation  itself^ 
namely  the  indictment  contained  no  felony.  4.  But  if  the  error 
be  only  in  the  process  in  an  appeal  or  indictment,  and  yet  the 
prisoner  appear  and  plead  not  guilty  and  be  acquit,  this  acquit- 
tal is  pleadable  19  K  3.  Coron.  444.  5.  But  if  he  had  beea 
attainted  upon  this  insufficient  indictment  and  judgment  gitea, 
he  should  not  have  been  auterfoits  arraigne  upon  a  new  in- 
dictment for  the  same  offense,  unless  the  former  judgment  ba(i 
been  first  reversed.  6.  But  auterfoits  convict  or  auterjiita  ac- 
quit  by  verdict,  fyc,  is  no  plea,  unless  judgment  be  given  upon 
the  conviction  or  acquittal  in  any  case,  4  Co.  Rep.  44,  45. 
Vauxe^a  case. 

And  the  triie  reason  of  this  judgment  is  rightly  given  by:  my 
lord  Coke^  P,  C.  2.14.  because  the  judgment  upon  the  acquittal 
is  only,  qudd  eat  sine  dicy  which  may  be  upon  the  defect  in  the 
indictment,  which  the  judges  are  bound  to  look  into,  and  it  shall 
be  supposed,  that  it  was  given  upon  that  defect,  and  not  upon 
the  verdict,  for  the  judgment  is  the  same  in  both^  but  th^  judg- 
ment upon  a  conviction  is,  qudd  auspendatur^  which  isaU  the 
judgment  that  can  be  given. 

But  in  the  case  of  the  special  verdict  ^bove,  where  an  erro- 
neous judgment  of  acquittal  is  given,  yet  it  is  conclusive  to  the 
king  till  the  Judgment  be  reversed  by  error^  for  the  judgment 
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could  be  only  given  upon  the  verdict,  the  indictment  being  suffix 
cient)  and  so  is  the  diversity. 

And  note  generally,  that  where  auterfoits  acquit  or  aitainif 
is  pleaded,  yet  mfavorem  vitse  he  shall  plead  over  to  the  felony^ 
and  be  tried  for  the  same,  tho  his  special  plea  be  found  or  ad- 
judged against  h\mi  Vatixe* 9  caseyubisupra^  ^c.  fy  ^^  JB.  39.  6. 

III.  The  third  general  is  where,  and  in  what  suits 
auterfoits  acquit  is  a  good  plea.  []  249  ]• 

If  ^.  be  appeald  of  murder  of  JB.  by  C.  as  son  and 
heir  of  A  and  is  acquitted,  and  in  truth  C.  was  not  the  heir, 
but  Z>.  and  thereupon  D.  brings  an  appeal,  this  auterfoits  ae^ 
quit  is  no  plea,  because  not  brought  by  the  right  party..  2\  H. 
6.  28.  b.  neither  is  it  a  bar  to  the  king,  bat  he  may  be  indicted 
notwithstanding  that  acquittal,  or  if  Di  be  nonsuit  in  his  new 
appeal,  he  may  be  arraigned  upon  that  appeal  at  the  king's  suit.^ 
21  iSf.  5.  28.  6. 

If  an  appeal  of  murder  or  robbery  be  brought  by  A,  against 
B.  and  A  is  thereupon  acquit  by  verdict,  regularly  this  is  a 
good  bar  to  an  indictment  preferred  by  the  king  for  the  same 
robbery  or  murder  both  at  common  law  and  at  this  day. 

But  an  acquittal  by  battle  upon  an  appeal  is  held  to  be  no 
bar  to  an  indictment  for  the  same  offense:  vide  Stamf  P.  C. 
JAb.  IL  tap.  36./?.  105.  A.(*) 

And  at  common  law,  if  A,  had  been  araigned  upoq  an  in- 
dictment for  murder  or  robbery,  tho  within  the  year,  if  an  ap- 
peal be  after  brought  for  the  same  crime  auterfoits  acquit  upoa 
the  indictment  had  been  a  good  bar  to  the  appeal,  16  £.  4. 11.  a. 

And  therefore  the  justices:  at  common  laVir  would  rarely  ar- 
raign a  prisoner  upon  an  indictment,  especially  for  murder 
within  the  year  after  the  death  in  favour  of  the  appeal.  22  E. 
4«  Cor&n,  44.  unless  the  appellant  had  been  an  infant  32  H.  6. 
Coron.  278  ^219.  or  the  evidence  had  been  very  pregnant. 
21  H^6.  28.  b. 

But  now  by  the  statute  of  3  H.  7.  cap.  1.  in  case  of  murder  or 
manslaughter  the  justices  shall  proceed  to  arraign  the  prisoner 
upon  an  indictment,  tho  within  the  year;  and  if  the  principal  or. 
accessary  be  acquitted  or  attainted  within  the  year  and 
day,  yet  this  shall  be  no  bar  to  an  appeal  against  them,  [  250  ]] 
as  if  there  had  been  no  such  acquittal,  and  therefore 
tho.  upon  the  indictment  the  offenders  be  acquit  within  the  year, 

(*)  The  reason  atsigfoed  for  this  by  Stamford  is,  becauae  trial  by  battle  does  not 
lie  a^inst  the  kin;,  wherefore  he  shall  not  be  bound  by  such  trial,  yet  SUtmford 
jnitkes  a  punre  of  this,  for  Braet,  JAb,  III.  cap,  19.  ^  8.  is  e:cpress  to  the  contrary, 
and  says,  that  if  he  be  acquit  by  battle,  he  shall  go  quit  not  only  agrainst  the  ap-. 
pellants,  but  also  from  the  suit  of  the  king,  quia  per  hoc  purgat  infiocentiam  $uam 
wrstts  OMiies,  aa  H  m  ponerot  auper  patriam,  Sf  patria  6mm9d  iptum  negifieta- 
mrii. 

YOU  IL — ^20 


250        HISTORIA  PLACITORUM  CORONJB.  . 

Ibe  court  ought  not  to  discharge  ^hetn,  but  at  dsscrelion  to  bail 
or  commk  tliem,  till  the  year  and  day  be  past,  vide  le  siatute.- 

So  tbat  by  this  statute  auier/oits  acquit  or  attaint  upon  an 
indictment,  of  murder  or  manslaughter  is  no  bur  of  an  appeal 
for  the  same  death,  tho  on  the  other  side  auterfoiis  acquit  or 
attaint  upon  an  appeal  stands  still  a  good  bar  to  an  indictment 
for  the  same  murder  or  manslaughter.  Stan\f.  JP.  C.  ubi  supra. 
4  Co.  Rep.  40.  a.  Dartey^s  case. 

But  auterfoiis  convict  of  murder  or  manslaughter,  and  bad 
his  clergy  upon  an  indictment  is  a  good  bar  to  an  appeal  not- 
withstanding this  statute,  for  indeed  the  statute  itself  hath  this 
exception,  the  benefit  qf  clergy  not  being  had,  4  Co.  Rep» 
45.  6.  IVigg^s  case,  and  this,  tho  an  appeal  were  depending, 
whe^eunio  the  prisoner  had  not  pleaded  at  the  time  of  his  ac- 
quittal. 4  Co,  Rep.  45.  b.  HolcrofCs  case. 

But  the  case  of  other  appeals,  as  of  robbery,  rape,  ^c.  are  not 
within  this  statute,  and  therefore  auterfoits  acquit  upon  an 
indictment  within  the  year  stands  as  at  common  law  a  good 
bar  to  an  appeal  of  robbery,  or  any  other  offense  other  than 
murder  or  manslaughter. 

And  yet  at  this  day  the  judges  never  forbear  to  proceed  upon 
an  indictment  of  robbery,  rape,  or  other  offense,  altho  within 
the  year,  and  the  reason  is,  because  appeals  of  robbery  espe* 
eialiy  are  very  rare,  and  of  little  use  since  the  statute  of  31  H. 
8.  cap.  11.  gives  restitution  to  the  prosecutor  upon  an  indict- 
ment, as  effectually  as  upon  an  appeal. 


[  261  ]  CHAPTER  XXXII. 

CONCXBNINO  rav   PLKA  OV  AUTERFOITS  ATTATirT  OR  COVTICT 
OV   THE  SAME   VSLOHT^  OR  ANT   OTHER  OVVSHSB. 

Ir  ^.  be  ipdicted  and  convict  of  felony,  but  hath  neither  judg- 
ment of  death,  nor  hath  prayed  his  clergy,  this  is  no  bar  of  a 
new  indictment  for  the  same  offense,  if  the  first  were  insufi^« 
cient.  4  Co*  Rep.  45.  a.  Vauxt!s  case,  and  it  seem3,*tho  it  were 
sufficient,  yet  it  is  no  bar  without  clergy  or  judgment;  but  if 
he  had  his  clergy  allowd  him,  auterfoits  convict  and  had  his 
clergy  is  a  good  bar  to  an  indictment,  or  an  appeal  for  the  same 
crime,  and  so  remains  at  this  day,  notwithstanding  the  statute 
of  3  H.  7.  cap.  1.  4  Co.  Rep.  40.  a.  45.  b.  Wigg^s  case. 
And'so  it  is  tho  he  prays  his  clergy,  and  the  court  will  adviM 
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upon  it,  tho  the  clergy  be  not  actus^ly  aUowd.(*)  4  Co,  Rep. 
46.  a,  HolCToft^s  case.  Co.  P.  C.  cap,  57. 

Jiuterfoits  aiiaini  de  mesmefslonie^  tho  upon  an  insufficient 
indictment,  was  at  common  law  a  bar  to  appeals,  as  well  sH 
indictments  of  the  same  offense.  4  Co.  Sep,  45.  a.  Fatuce^scase, 
and,  remains  so  still  at  this  day  in  all  cases  but  in  appeals  of 
death,  which  is  alterd  by  the  statute  3  H,  7.  cap.  1. 

If  Jl.  be  attaint  of  felony  by  outlawry,  yet,  if  he  reverse  the 
outlawry,  he  shall  be  put  to  answer  the  same  felony,  and  plead 
to  the  indictment,  whereof  he  was  outlawd;  but  if  he  reverse 
the  outlawry  for  this  error,  because  he  was  auterfoita  acquit 
for  the  same  felony,  (which,  as  before  is  said,  is  assignable  for 
error,)  he  shall  be  discharged  of  the  indictment,  for  it  stands  aift 
well  a  plea  to  the  indictment,  as  an  error  in  the  outlawry. 

If  «^.  be  indicted  of  piracy  and  revising  to  plead 
hath  judgment  oi  peine  forte  §•  dure^  and  by  the  gene-  [  252  ] 
ral  pardon  piracies  are  excepted,  but  the  judgment  of 
peine  forte  fy  dure  is  pardoned  by  the  general  words  of  aH 
contempts,  quserty  whether,  he  may  be  arraigned  for  the  same 
piracy,  but  by  tlie  better  opinion  he  may  be  arraigned  of  any 
other  piracy  committed  before  that  award,  14  Eliz*  Dy.  SOS.  a. 

If  «^.  be  attaint  of  treason  or  felony  by  outlawry,  yet  he  shall 
not  be  de  novo  indicted  or  appeald  for  the  same  felony  till  the 
outlawry  be  reversed,  for  auterfnta  attaint  of  the  same  felony 
is  a  good  plea.  Co.  P.  C  213. 

JlxUerfoita  attaint  de  murder  is  a  good  plea  to  an  indict- 
ment of  petit  treason. 

If  •/$.  had  been  indicted  at  common  law  of  felony,  and  had 
judgment  of  death,  yet  he  may  notwithstanding  his  attainder 
be  arraigned  for  treason  coihnmitted  before  the  felony  for  the 
advantage  of  the  king,  who  is  to  have  the  escheat,  but  not  for  a 
treason  committed  after  the  felony.  1  H.  6.  5.  b.  Stamf.  P.  C. 
Lib.  II.  cap,  37.  foL  107.  6.  But  in  this  my  lord  Coke  differs 
from  Stamford^nnd  saith  that  for  a  treason  committed  ({fter  he 
^shall  be  arraigned.  Co.  P.  C.p,  213.(a) 

If  t^.  commit  divers  robberies,  one  upon  B.  another  after- 
wards upon  C,  and  afterwards  another  upon  D.  and  they  bring 
several  appeals,  and  he  be  attaint  at  the  suit  of  B,  yet  he  shall 
be  put  to  answer  to  the  appeals  of  C  and  D.  for  the  benefit  of 
the  restitution  of  their  goods.  Stamf.  ubi  aupra. 

And  if  there  be  an  indictment  and  attainder  at  the  prosecu- 
tion of  B*  yet  quasre,  whether  after  at  the  prosecution  of  C  he 
may  not  be  put  to  answer  an  indictment  at  his  prosecution  to 

(•)  See  the  cam  of  Awglrwy  «id  UtU^  JUL  103, 104. 
(a)  The  case  in  1  H.  6. 5.  b,  wa«  of  a  treason  subsequent  to  the  felony,  tad  thero* 
iira  nther  makes  agaaaii  ttM^bil  ift  fiMor  of  lord  CUbf^t  opu 
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have  benefit  of  restitution  upon  the  statute  of  21  H.  8.  cap.  11* 
Si  am/.  Lib.  3.  cap,  10, 

Jt  seems  in  that  case  there  may  be  an  inquest  of  office  to  in- 
quire pf  the  robbery  of  C,  so  as  to  intitle  him  to  restitution  with- 
out arraigning  the  party  upon  an  indictment  of  C 

If  vf .  commit  several  felonies  and  be  attaint  for.  one 
[  253  ]  of  those  felonies,  and  the  king  pardon  that  attainder 
and  the  felony,  for  which  he  was  attaint,  if  he  be  after 
indicted  or  appeald  for  the  same  felony,  he  may  plead  his  at- 
tainder, and  it  will  be  no  good  replication  to  say  he  was  par- 
doned after. 

But  yet  he  may  be  indicted  or  appeald  for  the  other  felonies, 
^nd  if  he  plead  his  former  attainder,  it  is  a  good  replication  to 
say  he  was  pardoned  after,  whereby  he  is  now  restored  to  be  a 
person  aj)le  to  answer  to  those  offenses.  6  H,  4,  6.  b,  10  H.  4. 
Coron,  227.  vide  contra  Co,  P.  C,  p.  213.  .    . 

And  so  if  a  person  attaint  commit  a  felony  after,  and  be  par- 
doned the  first  felony  and  attainder,  yet  he  shall  be  put  to  answer 
the  new  feloqy.  6  H.  4.  6.  A.  . 

If  •/?.' commit  several  felonies  and  be  convict  for  one  of  them, 
but  no  judgment  of  death  nor  clergy  given  him,  he  may  be  in- 
dicted for  all  those  former  felonies.   Slam/,  ubi  svpra. 

But  if  he  had  been  convict  for  any  one  felony  and  prayed  bis 
clergy,  and  read  and  been  deliverd  to  the  ordinary,  he  should 
never  be  arraigned  for  any  of  those  former  felonies.  And  it 
seems  by  the  better  opinion,  that  if  he  had  prayed  his  clergy, 
^  tradito  ei  libro  legii  ut  clericus,  but  no  award  of  iradiiur 
ordinarioy  yet  he  should  not  be  arraigned  for  any  felony  com- 
mitted before  his  clergy  allowd,  for  it  was  the  fault  of  the  court, 
that  they  did  not  award  tradatur  ordinario.  4  Eliz,  Dy.  211. 
h.  Co,  P,  C,  cap,  57. 

And  the  reason  is,  because  the  statute  of  25  E,  3.  cap,  5.  pro 
clero  enacts,  that  he  shall  be  arraigned  of  all  his  offenses  to- 
gether, and  then  deliverd  to  the  ordinary,  and  therefore  if  once 
deliverd  to  the  ordinary;  all  his  capital  offenses  committed  be- 
fore are  in  effect  discharged,  and  therefore  at  least,  before  the 
prisoner  departs  from  the  bar  after  his  clergy  allowd,  he  must 
be  indicted,  or  otherwise  Yw  is  for  ever  discharged. 

But  for  any  felony  committed  after  conviction  and  clergy 
allowd,  he  may  be  indicted  and  arraigned,  but  not  if  he  stands 

attainted  and  unpardoned. 
[  264  3      But  at  this  day  that  old  law  concerning  the  discbarge 
of  offenses  by  clergy  allowd  is  alterd. 

By  the  statute  of  8  Eliz.  cap,  4.  it  is  enacted,  ^<  That  if  any 
person  admitted  to  his  clergy  shall  before  such  his  admission 
have  conamitted  any  offense,  whereupon  clergy  is  not  allowable; 
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by  the  laws  and  staiates  of  this  realm,  and  not  being  thereof 
indicted  and  acquitted,  convicted  or  attainted,  or  pardoned  shall 
and  may  be  indicted  or  appeald  for  the  same,  and  put  to  an- 
swer, as  if  no  such  admission  to  clergy  had  been. 

And  by  the  statute  of  18  Eliz.  cap.  7.  delivery  to  the  ordi- 
nary is  taken  away,  and  burning  in  the  hand  wholly  sybstituted 
in  lieu  thereof,  and  that  every  person  admitted  to  his  clergy  shall 
answer  such  felonies  or  oflfenses,  as  he  should  have  done^  if  be 
had  been  deliverd  to  the  ordinary  and  made  his  purgation. 

So  that  now  clergy  doth  discharge  all  offenses  precedent 
within  clergy,  but  not  such  other  offenses,  as  are  out  of  the  bene- 
fit of  clergy. 

There  remains  one  special  kina  of  auierfoiis  acquit  o(  an- 
other person,  than  he  that  pleads  it,  which  I  shall  mention  and 
80  conclude  this  chapter. 

The  accessary  upon  his  arraignment  may  plead  the  acquittal 
of  the  principal. 

A  gaoler  arraigned  for  the  voluntary  escape  of  a  prisoner  for 
felony  may  plead  the  acquittal  of  the  felon  of  the  principal 
felony,  and  so  may  the  rescuer  arraigned  upon  an  indictment 
for  rescue  of  a  felon,  and  that  is  the  reason,  that  the  gaoler  and 
rescuer  shall  never  be  arraigned  till  the  principal  felon  be  tried 
and  convicted,  because  if  he  be  acquitted,  the  gaoler  or  rescuer 
cannot  be  guilty  of  felony. 

If  «f.  steal  the  goods  of  B.  and  break  prison,  «$.  may  be 
arraigned  for  the  felony  of  breaking  prison  before  the  arraign- 
ment upon  the  principal  felony,  but  if  •/?.  be  arraigned  upon 
the  principal  felony  and  acquitted  before  conviction  of  the  felony 
for  breaking  the  prison,  ^.  may  plead  this  acquittal,  for  hereby 
that  felony  is  purged  before  his  conviction,  this  was 
Mrs.  San\forePs  case  in  Kent  for  stealing  the  goods  [  255  3 
of  the  earl  of  jLeic«/«r.(*) 

To  conclude  this  whole  matter  of  auterfoiti  acquit^  convict 
or  attaint  these  things  are  to  be  observed.  1.  The  party  that 
pleads  the  record  must  plead  it  specially  setting  forth  the  record. 
2.  He  must  either  shew  the  record  sub  pede  sigilliy  or  have  the 
record  removed  into  the  court,  where  it  is  pleaded  by  ceriiorariy 
or  if  it  be  a  record  of  the  same  court  must  vouch  the  term,  year 
and  roll,  for  the  record  is  part  of  his  plea.  3.  He  must  make 
averments,  as  the  case  shall  require,  as  that  he  is  the  same  per- 
son, that  it  is  the  same  offense.  4.  No  issue  shall  be  taken  upon 
the  plea  of  nul  tiel  recordy  because  it  is  pleaded  in  court,  hut 
the  king's  attorney  may  have  o^er  of  the  record.  6.  The  aver- 
ments are  issuable.    6.  If  issue  be  taken  upon  them  they  shall 

(•)  Vid$  rapnr,^  F«rf  L  f.  Sip. 
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be  tried  by  the  jury,  that  is  returned  to  trji  the  prisoner  by  the 
statute  of  22  H,  8.  cap.  14.  7.  He,  that  pleads  these  pleas, 
must  also  plead  over  not  guilty  to  the  felony,  for  if  the  pleas 
be  adjudged  against  him^  yet  he  shall  be  tried  upon  the  not 
S^dlty\y[ 
^       —    -  -  -  -  .      -  - 

[1]  As  to  the  plaiui  ofauirffoU  aequU  Sl  uutrefoU  conmct,  aeo  Whart.  C.  L,  136ft 
where  the  English  and  American  cases  are  collected  and  considered.  Two  things 
are  necessary  to  constitate  a  good  plea  of  autrefoi$  acquit;  first,  that  the  former 
acquittal  should  have  been  regular;  secondly,  tliat  the  first  indictment  should  have 
been  sufficient  Areh.  C,  P.  106;  State  v.  Cooper ,  1  Chreen^  361 ;  State  v.  Brown, 
16  Connect  54.  A  legal  acquittal  in  any  court  of  competent  jurisdiction,  if  the 
indictment  be  good,  will  be  sufficient  to  preclude  any  subsequent  proceedings 
before  every  other  court  2  Hawk.  c.  33,  •  10;  BaiUy*$  cose,  1  Virg,  Cos.  1B8, 2^ 
358;  Com.  v.  Ooddard^  13  Maa§.  457;  Wortham  v.  Com.  5  Rand,  669;  Com.  ▼. 
Cunningham^  13  Ma$$.  345.  An  acquittal  by  a  competent  tribunal  abroad  is  a 
bar  to  an  indictment  for  the  same  offisnce  before  any  other  court  JR.  v.  Huiehin- 
Jon,  1  Leaehf  135,  B.  N.  P.  345.  But,  in  this  case,  the  defendant  should  produce 
an  exemplification  of  the  record  of  his  acquittal  under  the  public  seal  of  that  statd 
or  kingdom  where  he  has  been  tried  and  acquitted.  Hatckin»on*B  eaoe,  3  Keh.  785; 
and  see  BsaJk  ▼.  Thyrwhit,  3  Blod.  194,  Skow.  6;  B.  v.  Roche,  1  Leach^  134.  An 
acquittal  upon  an  indictment  in  a  wrong  county  cannot  be  pleaded  to  a  subse- 
quent indictment  for  the  offisnoe  in  another  county.  Vau9*»  caee,  4  Rep,  45,  •. 
46,  b.  Com.  Dig.  JndieU  (L)  A  conviction  of  a  breach  of  the  peace  before  a  ma- 
gistrate, on  the  confession  or  information  of  the  offender  himself,  is  no  bar  to  an 
indictment  by  the  grand  jury  for  the  same  offence.  Com.  v.  Alderman^  4  JIIbss.  477. 
A  person  may  be  indicted  for  an  assault  committed  in  view  of  the  court,  though 
previously  fined  for  the  contempt;  for  this  is  an  act  which  constitutes  two  offences, 
one  against  the  law  which  protects  the  sanctity  of  courts  of  justice,  the  other 
against  the  general  law  which  maintains  the  public  order  and  tranquillity.  StaU 
T.  Yaney,  1  Car.  L.  R.  519.  See  3  Opinions  of  the  Atty.  Gen.  958.  Even  the  entry 
of  a  noUe  pro»equi  by  the  proper  authority  is  no  bar  to  a  subsequent  indictment 
for  the  same  offence.  State  v.  Mc  JVetZ,  3  Hawke.  1 83 ;  Com.  v.  WheeUr^  2  Maoo.  1 72  ; 
Com.  V.  lAndeay,  2  Virg.  Coo.  345;  StaU  y.  BaokeU, 3  HiU,  B.  C.  B.  95;  CT.  &  ▼« 
Shoemaker,  3  McLean,  114.  A  former  conviction  procured  by  the  fraud  of  the 
defendant  is  no  bar  to  a  subsequent  prosecution.  Sir.  707,  aMe  v.  LittU,  I  Pf. 
Hamp.  268;  Slate  v.  Brawn,  16  Conseel.  54;  Com.  v.  Jaekoon,  2  Virg.  Coo.  501. 
Where  the  defendant,  at  a  prerious  term,  had  pleaded  to  another  indictment  for 
the  same  offence,  it  was  held  that  the  former  indictment  being  still  pending,  was 
no  bar  to  a  trial  on  the  second.  Com.  r.  Dvnkam,  1  Bosf.  Law  Rep.  145,  Tkatck- 
ar^M  C.  C.  513.  But  i^  after  a  prisoner  has  pleaded  to  an  indictment,  and  afier 
the  jury  has  been  sworn  and  evidence  offered,  the  public  prosecutor,  without  the 
consent  of  the  prisoner,  withdraw  a  juror  merely  because  he  is  unprepared  with 
his  evidencer  the  prisoner  cannot  afterwards  be  tried  on  the  same  indictment,  and 
if  he  be  tried  and  convicted,  judgment  will  be  arrested.  People  ▼•  Barrett^ 
2  Catnct,  304.  The  true  test  by  which  the  question,  whether  the  plea  of  autre  faia 
acquit  is  a  sufficient  bar  in  any  particular  case,  may  be  tried,  is,  whether  the  evi- 
dence necessary  to  support  the  second  indictment  would  have  been  sufficient  to 
procure  a  legal  conviction  upon  the  first  Areh.  C.  P.  106,  B.  ▼.  Clark,  1  B.  4r  B. 
473 ;  People  v.  BarreU,  I  John:  56 ;  Cam.  v.  Cunmnghmn,  13  Mao:  245;  HUe  ▼. 
Sme,  9  Yerg.  357;  Com.  ▼.  Halatat,  2  Bosf.  Law  Rep.  177;  Com.  v.  Curtia^ 
Thatcher*e  C.  C.  202 ;  Com.  v.  Ooodanough,  id.  132 ;  Oerrard  ▼.  People,  3  Semmi^ 
man  JU.  Rep.  363;  State  ▼.  Bay,  Riu  1;  StaU  ▼.  RitUr,  1  Riehardoom,  219.  If  the 
charge  be  in  truth  the  same,  though  the  indictment  differ  in  immaterial  circnnu 
stances,  the  defendant  may  plead  his  previous  acquittal  with  proper  averments ; 
ibr  it  would  be  absurd  to  suppose  that  by  varying  the  day,  parish,  or  any  other 
allegation  the  precise  accuracy  of  which  is  not  material*  Uie  prosecnUir  conld 
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chancre  tfie  rijfht  of  the  defendant,  and  sabjeet  him  to  a  second  trial.  .1  Bum**  J. 
312 ;  hite  v.  State,  9  Yerg,  S57.  But  if  the  crimes  charged  in  the  two  caees  are 
■o  distinct  that  evidence  of  the  one  will  not  support  the  other,  it  is  inconsisteDt 
with  reason  and  law,  to  say.  that  they  are  sofar^he  same  that  an  acquittal  of  ths 
one  will  be  a  bar  to  the  prosecution  of  the  other.  Id.  The  rule  is,  that  if  the  pri- 
soner eoold  have  been  legally  convicted  on  the  first  indictment,  upon  any  evidence 
that  might  have  been  adduced,  his  acquittal  on  that  indictment  may  be  success- 
fully pleaded  to  a  second  indictment ;  and  it  is  immaterial  whetlier  the  proper 
evidence  were  adduced  at  the  trial  of  the  first  indictment  or  not  1  Bum,  313. 
Where  judgment  has  been  arrested  for  any  defect  in  the  indictment,  a  new  on« 
may  be  preferred,  correcting  the  error,  and  the  former  cannot  be  plcnded  in  bar, 
as  where  there  has  been  a  final  judgment  of  acquittal  or  conviction.  WrithpoW$ 
isasc,  Cro,  Car.  147;  Ld.  Raym.  9§2,  Fo9t.  104;  R.  ▼.  WUday^  1  JIT.  Se  fif.188, 
S  C.  ^  P.  640;  Com.  v.  Durham,  1  Bwt.  Law  Rep.  145;  People  v.  Va9bam$^ 
13  JoAns,  351 ;  <SlCa^e  y.  Phil.  I  Stewart,  31.  A  defendant  who  has  beeu  acquitted 
upon  one  of  several  counts  in  an  indictment,  is  entirely  discharged  thereiVoms  nor 
tan  be  be  a  second  time  put  upon  his  trial  upon  that  count  Campbell  v.  StaU^ 
9  Yerg.  333.  An  acquittal  upon  an  indictment  for  a  felony,  is  no  bar  to  an  indict- 
ment for  a  misdemeanor,  and  e  eonvereo.  2  Hawk.  e.  35,  s.  5.  8o  an  acquittal  upon 
an  insufficient  indictment  is  no  bar  to  another  indictment  for  the  same  ofienoe. 
R.  y.  Cogan,  3  Leach,  503;  R,  y.  Phillipt,  1  Lond.  Jurist,  437;  R.  v.  Tnylor,  3  B. 
4  C.  503;  Com.  v.  Mortimer,  3  Virg.  Cae.  335;  Hite  y.  <Sta(s,  9  Ytrg.  3^7;  Steft 
y.  Rieher,  1  RieUrd$on^  319;  Com.  y.  Wade^  17  Pick.  395;  State  y.  MeOram, 
1  Walk.  208. 

An  acquittal  dn  an  indictment  for  a  greater  offence,  ir  a  bar  to  a  subsequent 
indictment  for  a  minor  offence  included  in  the  former.  People  y.  McOowan,  17 
Wend.  386 ;  State  y.  Cooper,  1  Green,  361 ;  S^te  y.  Lewis,  3  Hawko.  98;  StaU  ▼. 
Sandijerd,  5  Porter,  533.  When  the  first  charge  is  for  a  felony,  and  the  seoond 
ibr  a  mere  misdemeanor,  the  previous  acquittal  will  be  no  bar.  1  Leach,  12, 13 
East,  415;  Com.  y»  Gable,  1  S.  Sf  R.  433.  An  acquittal  on  an  indictment  for  a 
minor  offence  is  generally  no  bar  to  a  subsequent  indictment  for  the  greater.  An 
acquittal,  howeyer,  for  manslaughter  is  a  bar  to  a  future  prosecution  for  murder, 
for  if  the  defendant  were  innocent  of  the  modified  offence,  he  could  not  be  gtiilty  of 
ihe  same  fact,  with  the  addition  of  malice.  4  Rep.  45,  Post.  339,  13  Ptek.  504. 
But  a  conviction  for  an  ataault  with  an  intent  to  kill,  would  be  no  bar  to  an  in- 
dictment for  murder.  Com,  y.  Roby,  13  Pick,  496. 

The  plea  mnst  consist  of  ihatter  of  record,  viz.  the  former  indictment  and  ac- 
quittal, and  the  circumstances ;  and  of  matter  of  fact,  viz.  the  identity  of  the  per- 
eon  acquitted,  and  the  fact  of  which  he  was  acquitted.  3  Hawk.  c.  35,  s.  3, 1  Bum^ 
314,  IM.^S.  188.  For  the  form  of  a  plea  of  autrefois  ae^it,  see  1  Btkm,  3l€| 
Areh.  C.  P.  108.  The  proof  of  the  issue  lies  upon  the  defendant;  he  must  first  prove 
the  record  and  then  the  ayerment  of  identity  contained  in  his  plea.  See  R.  y. 
Parry,  1  C.  ^  P.  836;  R.  y.  Bowman,  id.  101,  337.  The  iudgment  against  the 
defendant,  in  felonies,  is  respondeat  ouster.  R.y.  VandsweonA,  3  Leaek,10Qi  R,  r. 
Sheen,  U  C.  A  P,  635«  In  misdemeanors  the  judgment  is  final,  JR.  y.  Goddard^ 
Ld^  Raym.  933 ;  but  see  Barge  y.  Com.  3  Penn.  363;  Com.  v.  Foster,  8  Watts  ^ 
Serg.  77, 13  ilftfss.  455.  When  the  plea  is  allowed,  the  judgment  is  that  the  de- 
lendant  shall  go  without  day,  and  he  is  altogether  dlsoharged  from  the  proseea* 
tion.  1  Dracon,  00.  See  1  Bum*s  J.  313,  Arch.  C.  P.  (etfit  1846}  106. 
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CHAPTER  XXXIIL 

CONCERNING  PLKA8  TO  THE  FBLONT,  VIZ.  NOT  OUILTT. 

Rbgularlt,  where  a  man  pleads  any  plea  to  an  indictment  or 
appeal  of  felony  that  doth  not  confess  the  felony,  he  shall  yet 
plead  over  to  the  felony  in  favorem  tfiias,  and  that  pleading 
over  to  the  felony  is  neither  a  waving  of  his  special  plea,  nor 
makes  his  plea  insufficient  for  doubleness.     $2  E.  4.  39.  b. 

Andtherefore,  if  he  pleads  any  matter  of  fact  to  the 
£  256  3  writ  or  indictment,  or  pleads  auterfoits  convietj  or 
auterfoits  acquit  he  shall  plead  over  to  the  fel6ny ;  and 
altho  he  doth  it  not  upon  his  plea^  but  his  plea.be  found  or  tried 
against  him,  yet  he  shall  not  be  thereby  convict  without  plead«- 
ing  to  the  felony  and  trial  thereupon.    22  E.  4.  39.  b. 

But  if  a  man  plead  to  the  jurisdiction  of  the  courts  as  if  an 
indictment  of  rape  be  found  before  the  sheriff  in  his  Turn  and 
deliverd  to  the  justices,  because  the  sheriff  hath  no  jurisdictioa 
to  take  an  indictment  of  rape,  the  prisoner  may  plead  to  it  with- 
out answering  to  the  felony,  thus  it  was  done,  22  E.  4.  22.  b. 
which  was  one  Wheeler^ s  case;  so  if  the  justices  of  the  peace 
should  arraign  one  for  treason. 

Or  if  a  man  plead  a  plea,  that  confesseth  the  fact,  as  a  release 
in  an  appeal,  he  shall  not  plead  over  to  the  felony.  22  E.  A, 
39.  6.  9  H.  4. 1.  6. 

But  yet  even  in  that  case  it  seems  to  me,  that  he  may,  if  he 
please,  plead  over  to  the  felony  not  guilty^  and  accordingly  it 
is  held  by  Markhanty  7  E.  4.  15.  a.  in  case  of  a  release. 

If  t^.  be  indicted  of  felony  and  plead  the  king's  pardon,  for 
instance,  if  the  indictment  be  of  murder,  and  the  party  plead  a 
pardon  of  felonies,  or  the  like,  he  shall  not  need  to  plead  over 
to  the  felony,  because  it  suits  not  with  his  t)lea. 

And  yet,  if  the  pardon  upon  a  demurrer  of  the  king's  attor* 
ney,  or  upon  acfvisement  of  the  court  be  adjudged  insufficient^ 
the  party  shall  not  be  thereupon  convict,  but  shall  be  put  to 
plead  to  the  felony  and  be  tried  for  it,  and  yet  the  pleading  of 
the  pardon  is  a  kind  of  confession  of  the  fact,  but  yet  in  favo* 
rem  vitsB  the  party  shall  be  put  to  answer  the  felony;(*)  and 
thus  it  was  done  in  the  case  of  llutabf/,{i)  who  was  indicted 
for  murder  in  Durham^  and  the  indictment  removed  by  certio^ 
rati  into  the  king's  bench,  and  there  he  pleaded  the  king's  par* 

(•)  Ftif  Mtpr«,  f.  939.  (f )  Vidt  tufrm,  Pmrt  I.  ji.  467,  Pmt  IL  p.  SIS. 
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don  of  mnrder,  which  for  some  defects  were  adjudged  insuf- 
ficient to  pardon  him. 

He  was  thereupon  remanded,  and.the  indictment  remitted, 
and  tried  for  the  fact  in  Durham^  and^  as  I  have  heard,  acquit- 
ted.   Hiiliess. 

And  regularly  in  ^11  cases  of  felony  or  treason,  where 
a  man  pleads  a  special  matter,  tho  he  conclude  his  plea  f  257  ] 
with  not  guilty  to  the  felony,  or  doth  not  conclude  it 
8o,  yet  if  his  plea  be  tried  or  found,  or  ruled  against  him,  he 
shall  be  put  (o  his  plea  of  not  guilty  and  be  tried  for  the  felony, 
for  tho  a  man  shall  lose  his  land  in  some  cases  for  mispleading, 
yet  he  shall  not  lose  his  life  for  mispleading.  Stamf,  P.  C. 
Lib.  II.  cap,  34.  fol.  98.  b. 

And  therefore  the  book  of  14  E.  4.  7.  a.  that  saith,  if  thd 

•  appelee  demurs,  and  it  be  judged  against  him,  it  is  peremptory, 

and  he  shall  be  executed,  must  be  understood  cum  grano  salis; 

and  therefore  Brook  in  abridging  it,  B.  Peremptory  86.  makes 

doubt  of  it. 

But  the  true  difference  seems  to  be  this,  if  a  person  be  in- 
dicted or  appeald  of  felony  and  he  will  demur  to  the  appeal  or 
indictment  and  it  be  judged  against  him,  he  shall  have  judg- 
ment to  be  hanged,  for  it  is  a  confession  of  the  indictment,  and 
indeed  a  wilful  confession,  for  he  may  have  all  the  advantages 
of  exception  to  the  insufficiency  of  the  indictment  or  appeal  by 
way  of  exception  either  before  his  plea  of  not  guilty ^  or  after 
his  conviction  and  before  judgment,  as  he  might  have  by  de- 
murrer, and  in  case  of  his  demurrer  no  judgment  of  peine  fort 
6f  dure  can  be  given,  because  the  demurrer  is  a  pflea,  and  thus 
the  book  of  14  ^.  4.  7.  a.  and  7  B.  4.  29.  a.  are  to  be  under-" 
stood,  and  accordingly  2  Co.  Instil.  178.  super  slat.  fVestm. 
1.  cap,  12. 

But  if  the  prisoner  pleads  in  bar,  and  concludes,  as  he  ought 
to  the  felony,  or  plead  a  pardon,  where  he  concludes  not  to  the 
felony,  and  the  attorney  general  demur,  and  he  join  in  demur- 
rer, and  it  be  adjudged  against  .the  prisoner,  yet  he  shall  be  put 
to  answer  the  felony,  for  this  demurrer  is  no  confessing  of  the 
indictment,  and  it  is  all  one,  as  if  his  plea  were  found  against 
him  by  the  jury,  or  by  certificate  of  the  bishop,  which  yet  is 
not  so  peremptorY(/>)  but  he  shall  be  after  tried  for  the  felony. 
Stamf.  P.  C.  Lib.  II.  cap.  34.  fol.  98.  *. 

If  ^.  be  indicted  of  murder  and  he  hath  the  king's 
pardon  of  manslaughter,  if  he  be  arraigned  upon  the  {]  258  3 
indictment  for  murder,  he  must  not  plead  generally 
not  guilty,  for  then  he  waves  his  pardon,  but  he  must  confess 

(«)  See  14  £.  4. 7. «. 
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the  indictment  as  to  manslaughter  and  plead  thereanto  the 
king's  pardon,  and  as  to  the  murder,  Wz.  inttrfection^  ex  mali^ 
tid  prmcoi^taia  he  is  to  plead  not  guill^j  and  if  he  be  found 
guilty  of  murder,  he  shall  have  judgment^  if  acquit  of  the  mur« 
der,  then  his  plea  shall  be  allowd,  and  thus  I  directed  it  in  Sir 
Thomas  Pettxi^s  case  in  Norfolk  about  24  Car.  2.  and  it  is 
pursuant  to  the  direction  of  the  statute  of  13  A.  2,  cap.  1.  which 
requires,  that  before  the  pardon  allowd  it  shall  be  inquired  by 
the  country,  whether  the  party  were  slain  of  malice  prepense, 
and  if  so,  the  pardon  to  be  disallowd. 

Now  the  plea  to  the  felony  consists  of  two  parts,  t;tV.  1. 
The  issue  of  not  guilty^  whereunto  the  clerk  joins  issue  cuL 
prist.  2.  The  putting  himself  upon  the  country,  when  the 
clerk  demands  how  he  will  be  tried. 

If  either  of  these  fail,  it  is  in  law  a  standing  mute,  where- 
upon in  case  of  felony  he  is  put  to  his  penance,  and  in  case  of 
treason  he  hath  judgment,  as  upon  a  nihil  dicit,  and  so  is 
attainted.  14  E.  4,  7.  a. 

In  C4se  of  an  indictment  of  felony  or  treason  there  can  be  no 
justification  made,  as  a  man  cannot  plead,  that  what  he  did  was 
se  de/endendo,  or  in  his  defense  against  a  burglar  or  robber,  tho 
it  amount  in  truth  to  no  felony. 

And  the  reason  i«,  because  the  indictment  supposeth  in  trea- 
son, that  the  fact  was  done  proditoril  fy  contra  ligeantise  sum 
debitumy  and  in  felony,  that  the  fact  was  done  felonidy  which 
is  the  poiat  of  the  indictment,  and  must  be  answered  directly, 
but  upon  not  guilty  pleaded  he  shall  have  the  advantage  of  all 
such  defenses,  as  he  can  make  to  acquit  himself  of  the  felony 
or  treason,  and  may  give  all  his  special  defense  in  evidence, 
tho  the  matter  of  fact  be  proved  upon  him,  and  so  it  is  the  mosi 
advantageous  plea  for  the  prisoner. 

If  duress  and  compulsion  from  others  will  excuse  him  or  his 

own  necessary  defense  in  safe*guard  of  his  life,  or  any  other 

matter,  the  jury  upon  the  general  issue  ought  to  take 

[  259  ]  notice  of  it,  and  to  find  their  verdict  accordingly,  as 

efiectually,  as  if  it  were  or  could  be  specially  pleaded. 

And  now  we  have  brought  the  prisoner  to  his  trial,  wherein 
we  shall  now  proceed.  And  these  trials  of  prisoners  are  of 
two  kinds,  viz,  by  battle,  or  by  the  jury. 

The  former  doth  not  concern  indictments,  K>r  therein  there  is 
no  trial  by  battle,  but  concerns  only  appeals  and  approvers,  and 
I  shall  therefore  defer  the  discussion  of  trials  by  battle,  till  I 
come  to  consider  of  appeals  in  the  end  of  this  book,  and  pro- 
ceed to  the  business  of  trial  by  jury.[l] 

[11  The  general  SMue  ts  pleaded  by  the  prisoner  vtiNi  woe  at  the  bar,  in  tlieae 
wordi,  ••  Not  OuiUy  ;**  by  which  plea,  aince  the  7  4r  8  Gm.  IV.  dk.  da  •.  I.  wilhoofc 
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fcrther  ^rm,  eveiy  person^  not  hiving  privile|fe  of  peerage,  npon  being*  arraigned 
apoo  anjr  indictment  for  treaeon,  felony,  or  piracy  is  deemed  to  have  put  himself 
liipon  the  coantry  for  trial.  A  prisoner  who  had  been  previously  tried  and  con- 
victed, but  whose  trial  was  deemed  a  nullity  on  account  of  some  informality  in 
■wearing  the  witnesses,  was  arraigned  again  npon  an  indictment  for  the  same 
offence,  and  refused  to  plead,  alleging  that  he  had  been  already  tried ;  LittUdaU^ 
J,  and  Vaughan,  B.  ordered  a  plea  of  not  guilty  to  be  entered  for  him.  R,  v.  BUm 
ton,  6  C.  ^  P.  92.  Where  a  prisoner  has  pleaded  guilty  to  a  charge  of  felony, 
and  sentence  has  been  passed  upon  him,  he  cannot  afterwards  retract  his  plea  and 
plead  not  guilty.  R*  v.  8eU,  9  C,  Sf  P.  346. 

The  general  issue  makes  it  incumbent  upon  the  prosecutor  to  prove  every  fact 
Itnd  circumstance  constituting  the  offence,  as  stated  in  the  indictment.  On  the 
other  hand  the  defendant  may  give  in  evidence,  under  this  plea,  not  only  every 
thing  which  negatives  the  allegations  in  the  indictment,  but  auo  all  matter  of 
excuse  and  justification. 

If  the  de^ndant  gives  any  evidence,  whether  written  or  parol,  the  counsel  for 
the  prosecution  has  the  right  of  reply.  Even  if  the  evidence  for  the  defendant 
be  only  to  his  character,  it  gives  in  strictness,  a  light  of  reply,  although  it  is  sel* 
dom  exercised  in  sueb  case.  If  two  prisoners  are  indicted  jointly  for  the  samo 
offence,  and  one  call  witnesses,  it  seems  that  the  counsel  for  the  prosecution  is 
entitled  to  a  general  reply ;  but  if  the  offences  are  separate,  and  they  might  have 
been  separately  indicted,  he  can  reply  only  in  the  case  of  the  party  who  has  called 
witnesses.  Arch,  C  P.  115 ;  A.  v.  Hayes,  2  M.  4r  Rob,  15.5 ;  R.  v.  Jordan,  9  €,^ 
P.  118.  Whenever  the  defendant  gives  evidence  to  prove  new  matter  by  way  of 
defence,  which  the  crown  could  not  foresee,  the  counsel  for  the  prosecution  is 
entitled  to  give  evidence  in  reply  to  contradict  it.  See  R,  v.  Frost,  9  C.  ^  P. 
159 ;  5  Bitm*$  J.  561;  1  CkU.  C.  L.  471 ;  Davis'  Virg.  C.  L,  447. 


CHAPTER  XXXIV. 

I 

TOUCHING  THE   TRIAI.  OF  OFFENDERS    BT  JUB7^  ANB  FIRflTT, 

THE   PROCESS. 

After  the  prisoner  hath  pleaded  and  put  himself  upon  the 
country,  the  next  Cbing  in  order  of  proceeding  is  the  trial  of  the 
offender. 

And  therein  these  things  will  be  necessary  to  be  considered. 
1.  The  process;  that  brings  in  the  jury  to  try  the  prisoner.  2. 
The  return  to  be  made  of  them^  and  of  what  nature  and  quality 
they  ought  to  be.  3.  What  is  to  be  done,  if  they  appear  not, 
or  be  challenged  off.  4.  Concerning  the  challenge  of  the  king, 
or  of  the  prisoner  unto  them,  if  they  do  appear.  5.  The  trial 
and  allowance,  or  disallowance  of  the  challenge.  6.  The  order 
of  the  swearing  of  the  jury.  7.  The  evidence  to  be  given  to 
the  jupy,  what,  and  how,  and  in  what  manner.  8.  The  da* 
meanor  of  the  jury  before  and  at  the  time  of  the  delivering  of 
ttie  verdict.    9.  The  verdict  itselfyJiow  to  be  given  and  ordered 
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by  the  jury  and  by  the  court.  10.  What  is  to  be  done  in  case 
of  miscarriage  of  the  jury  either  in  their  verdict,  or  the  circum- 
stances that  attend  it. 

I.  And  first  therefore  I  will  consider  what,  and  how  process 
is  to  issue  to  bring  in  the  jury. 

And  this  will  be  various  according  to  those  courts  or  judica- 
tories, wherein  the  prisoner  is  to  be  tried,  viz.  1.  In  the  king's 
bench.  2.  Before  commissioners  of  oyer  and  terminer.  S. 
Before  justices  of  gaol-delivery.  4.  Before  justices  of  peace, 
for  these  are  the  usual  tribunals,  where  matters  of  this  nature 
lire  determined. 

1.  Therefore,  as  to  the  king's  bench. 

If  the  offense  be  committed  in  the  county,  where  the  king'^ 
bench  sits,  and  the  indictment  be  originally  taken  in  the  king's 
bench,  and  the  prisoner  arraigned  there,  the  court  may  proceed 
de  die  in  diem  in  the  term-time,  and  there  needs  not  fifteen 
days  between  the  tesfe  and  return  of  the  venire/ac*  to  bring  in 
the  jury.  9  Co.  Rep.  118.  4.  lord  Sanchar' s  Cdise. 

And  the  same  law  is,  if  the  offense  be  committed  in  the  sam6 
county  where  the  king's  bench  sits,  and  the  indictment  be  taken 
before  justices  of  peace  of  the  same  county,  and  removed  into 
the  king's  bench  by  ceriiorari,  and  the  prisoner  be  there  ar- 
raigned and  plead. 

But  if  the  offense  be  committed,  and  the  indictment  taken  in 
another  county  than  where  the  king's  bench  sits,  and  it  be  re- 
moved into  the  king's  bench  by  certiorari^  and  the  prisoner  be 
there  arraigned  and  pleads,  there  must  be  fifteen  days  between 
the  teste  and  return  of  the  venire  fac^  or  other  process.  Lord 
Sanchar's  case.  9  Co.  Sep.  ubi  supra. 

The  venire  fac^  as  all  other  process  of  that  court,  issues  in 
the  king's  name  under  the  seal  of  the  court  and  teste  of  the 
chief  justice,  and  always  ought  to  bear  teste  after  the  issqe 
joined  between  the  king  and  the  prisoner. 

2.  As  to  the  commission  of  oyer  and  terminer.  Tho  there 
goes  out  a  general  precept  in  the  name  of  three  or  more  of  the 
commissioners,  and  under  their  seals  fifteen  days  before  their 
session  directed  to  the  sheriff  to  return  twenty-four  jurors  to  try 

the  issue  between  the  king  and  the  prisoners  to  be 
[261  3  arraigned,  yet  this  is  but  preparatory,  and  to  have  a 

jury  in  readiness;  for  after  the  prisoners  are  arraigned 
and  pleaded  to  the  country  a  precept  ought  to  issue  to  the 
sheriff'  in  nature  of  a  venire  facias^  which  may  bear  teste  the 
same  day,  that  the  prisoners  plead,  commanding  the  sheriff*  to 
return  twenty-four,  ^c.  to  try  the  issue  upon  such  a  day,  and 
this  precept  must  be  in  the  names  and  under  the  seals  of  the 
commissioners  or  three  of  them,  whereof  one  of  the  quorum^ 
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4  Co^  Inaiit  cap.  28.  p.  164.  and  not  barely  by  an  award  upon 
the  roll. 

Or  they  may  make  their  precept  returnable  the  same  day 
that  the  prisoner  pleads,  viz*  ad  horam  primam  posi  meridiem^ 
4*c.  for  justices  of  operand  /eryntner  may  take  their  indictment, 
and  arraign  the  prisoner  and  try  him  the  same  day,  against  the 
opinion  of  22  E.  4.  Coron,  44.  ias  appears  by  the  precedents 
^ited  4  Co.  Instii.  ubi  supra^  and  by  common  experience. 

If  they  make  their  precept  returnable  any  day  after,  as  for 
instance  the  second  day  of  the  sessions,  they  must  not  only  make 
an  adjournment,  but  record  the  adjournment,  or  else  it  will  be 
intended  returnable  after  their  sessions,  for  the  sessions  is  in- 
tended only  the  first  day  and  no  longer,  unless  an  adjournment 
be  entred. 

3.  Justices  of  gaol-delivery,  after  the  prisoner  hath  ple&ded» 
may  take  his  pannel  from  the  sheriff  without  making  any  pre^ 
cept  to  him,  4  H.  5.  Enquesi  65.  4  Co.  Instii.  cap.  30.  p.  168. 
the  reason  given  is,  because  justices  of  gaol-delivery  send  onta» 
general  commandment  to  the  sheriff  before  their  session  to  return 
juries  against  they  come,  otherwise  it  is^  where  they  have  a 
special  commission  per  Hankf. 

But  this  is  not  the  reason,  for  so  it  is  done  by  justices  ofoyer 
and  terminer  and  justices  of  peace,  and  yet  they  make  special 
precepts  of  venire  fac^  vide  anteoj  cap.  4. 

4.  Justices  of  peace,  as  to  the  point  of  their  precepts  of  venire 
Juc'  agree  with  justices  oioyer  and  terminer y  for  they  are  as  to 
this  purpose  commissioners  of  oyer  and  terminer ^  and  may  in*, 
diet,  arraign  and  try  the  same  day  in  cases  of  felony, 

as  it  is  agreed  4  Co.  Inst.  p.  164.  and  usual  practice.  [262  3 

Now  there  be  certain  general  observations  touching 
the  process  against  the  jury. 

1.  In  all  cases,  where  the  process  is  by  writ  or  precept,  as 
well  the  awards  as  the  writ  or  precept  ought  to  mention  truly 
the  visne,  from  whence  the  jury  shall  come,  and  where  it  is 
only  by  award  without  writ  or  precept,  as  in  case  of  the  justices 
of  gaoUdeNvery,  the  award  ought  to  mention  the  visne  from 
whence  the  jury  shall  come. 

As  if  a  murder  be  supposed  to  be  at  27.  the  venire  fac^  ought 
to  return  a  jury  de  vicineto  de  D. 

If  the  murder  be  alledged  apud  civitatem  Bristol,  the  venire 
fac^  is  most  properly  de  Bristol,  and  it  is  good,  because  a  city, 
1  H.A.\  3.  a.  Enquesi  36.  but  if  it  be  from  a  place  not  a  city, 
it  must  be  de  vicineto  de  D. 

But  (ho  it  be  a  city,  yet  the  venire  fac^  de  vicineto  civitaiis 
Bristol  is  good,  tho  it  be  also  a  county,  as  bath  been  often  re- 
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solved  against  the  opinion  of  Siaw\ford^  Lib.  IIL  cap.  4.  /oL 
154.  b. 

.  If  the  stroke  be  laid  at  B.  and  the  death  at  C.  in  the  same 
county,  the  venire  fac^  must  be  de  vicineio  B.  4*  O.  because 
both  make  the  felony. 

But  by  the  8tatute,(a)  where  the  stroke  is  in  one  county,  and 

the  death  in  another,  the  indictment  shall  be,  where  the  death 

was,  and  the  visne  shall  be  from  the  place,  where  he  is  alledged 

.  to  die,  for  necessity,  because  the  process  is  not  to  go  into  the 

other  county. 

If  a  murder  be  laid  in  quadam  plated  vocaV  Kings-street  in 
paroehid  Sanctm  Margaritse  apud  civitatem  Westm.  the  tnsnt 
shall  be  neither  from  Kinge-street^JoecAXi^  it  is  alledged  to  be 
only  platea  nor  de  vicineio  civilatis  fVestm,  but  de  vicineio 
parochim  Sanctm  Margaritm^  because  more  obtain.  6  Co. 
Rep.  14.  a.  ArundePe  case. 

But  if  a  murder  be  laid  apud  B.  in  paroehid  de  C.  venire 

fac^  shall  be  de  vicineio  de  B.  because  more  certain,  for  it  shall 

be  intended  a  vill  or  hamlet  within  a  parish,  and  by 

[  263  ]  common  intendment  a  parish  may  contain  many  Tills. 

1 1  Co.  Rep,  25.  6.  Uarper^s  case. 

But  at  this  day  by  the  statute  of  22  H.  8.  cap.  2.  made  per- 
petual by  32  H,  8.  cap.  3.  if  a  foreign  plea  be  pleaded  in  case 
of  an  indictment  of  felony,  it  shall  be  tried  by  the  jury,  that 
should  try  the  issue  of  not  guilty y  but  in  case  of  an  indictment 
of  treason,  as  I  have  before  said,  that  statute  takes  not  place, 
but  it  shall  be  tried  by  a  jury  of  that  place  or  county,  where  the 
foreign  matter  pleadeth  ariseth. 

2.  As  to  the  number  of  the  jury  the  venire  fat^  or  precept  is 
only  venire  fac^  twelve,  but  the  sheriff  ought  to  return  twenty- 
four. 

But  the  general  precept,  that  issues  before  a  sessions  of  gaol* 
delivery,  oyer  and  terminer^  and  of  the  peace  before  mentioned 
is  to  return  twenty-four,  and  commonly  the  sheriff  returns  upon 
that  precept  forty-eight. 

But  the  award  or  precept  to  try  the  prisoner  after  he  hath 
pleaded  his  only  venire  fac^  twelve,  and  twenty-four  are  re- 
turned by  the  sheriff  upon  that  pannel. 

3.  Touching  the  manner  of  the  precept,  writ,  or  award. 

If  t^.  B.  C  and  Z>.  be  indicted  for  one  felony  or  murder  be- 
fore any  justices,  they  may  issue  one  venire  fac?  or  may  issue 
several  venire  fac*  or  precepts,  or  awards  of  that  kind. 

If  the  venire  fac^  be  joint,  then  if  «f.  challenge  twenty  per- 
emptorily, or  challenge  for  cause,  the  jurors  challenged  shall  be 

(a)  2  4r  S  £.  6.  cap.  24. 
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drawn  against  all,  for  eaph  may  hare  his  several  challenge,  and 
the  like,  if  it  were  in  an  appeal;  so  that,  if  there  were  eighty 
upon  the  pannd,  they  may  be  all  challenged  ofF  by  their  severel 
peremptory  challenges,  which  is  a  great  inconvenience,  and 
therefore  in  such  case  they  antiently  used  to  sever  the  prisoners, 
and  so  put  them  to  challenge  apart,  whereby  they  may  possibly 
bit  upon  the  same  persons.  9  E.  4.  27.  6.  di  H.  6.  22.  a.  22  A, 
6.  4.  a.  therefore  the  best  way  is  to  make  out  several  venire 
fui?  and  consequently,  if  the  pannel  be  challenged  oif,  yet  forty 
ialeB  may  be  granted  upon  each  venire  fac*. 

And  if  the  venire  fac^  in  an  appeal  be  once  granted  jointly, 
it  cannot  be  afterwards  severed,  neither  can  there  be 
several  ialesj  for  if  the  venire  fat?  be  joint,  the  tulen  [  264  ] 
must  be  joint.  27  H.^.Sfy  6. 

And  it  seems,  that  in  case  of  an  indictment,  tho  it  be  the  king's 
auit,  if  once  a  venire  fa^  issue  joint,  there  cannot  issue  a  several 
venire  fac^  nor  a  several  talesy  which  in  many  cases  may  much 
delay,  if  not  frustrate  the  trial. 

But  before  justices  of  gaol-delivery,  where  there  is  no  precept 
but  only  an  award,  tho  at  first  the  award  be  joint,  and  the  pan- 
nel accordingly  returned  by  the  sheriff,  and  the  prisoners  chal- 
lenge peremptorily  severally,  whereby  there  are  not  enough 
left  upon  the  pannel  to  try  them,  and  a  /a/et  is  awarded  return- 
able the  next  day,  yet  the  court  may  sever  the  first  award  and 
also  the  tales.  Plow.  100.  a.  b,  Salisbury's  case  adjudged. 

It  is  therefore  considerable,  whether  the  difference  between 
the  cases  of  the  old  books  and  this  be,  that  those  were  of  an  ap* 
peal,  which  is  the  party's  suit,  and  this  of  an  indictment,  which 
is  the  king's  suit,  or  rather,  (as  I  think,)  because  this  was  in 
case  of  justices  of  gaoMeiivery,  where  there  is  neither  writ  nor 
precept,  but  a  command  ore /ent^j,  and  when  the  record  is  made 
np,  then  an  award  upon  the  roll,  which  the  justices  may  model, 
as  they  please,  at  any  time  before  the  trial,  and  requires  not 
such  strict  formality  as  a  writ.  4  H.  5.  Enquest  55, 

II.  The  second  general  is  touching  the  return  of  the  sheriff 
npon  the  precept,  and  the  quality  of  the  jurors. 

Upon  the  writ  or  precept,  or  command  to  the  sheriff  he  ought 
to  make  the  return,  whether  the  place  or  visne  be  within  a  fran^* 
chise  or  not,  and  cannot  return  a  mandavi  buUivo^  as  in  some 
cases  of  appeals,  for  here  the  writ  is  for  the  king,  and  therefore 
with  a  non  omittas  propter  aliquam  libertatem. 

The  writ  commands  him  to  return  duodecim  liberos  fy  kgales 
homines  de  vicineto ;  they  must  be,  1.  Freemen  and  regularly 
freeholders.  2.  Legates^  without  any  just  exception.  And  3. 
They  are  to  be  cfe  vicineto,  but  this  is  not  necessarily  required. 
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for  they  of  one  side  of  the  county  are  by  law  de  tncineto  to  try 
an  offense  of  the  other  side  of  the  county. 

But  concerning  the  quality  of  the  jurors  more  shall 
[265]   be  said,  when  we  conae  to  consider  of  challenges. 

The  jurors  returned  by  the  sheriff  were,  at  common 
law,  those,  that  were  to  try  the  prisoners,  but  by  the  statute  of 
3  H.  8.  cap.  12.  all  pannels  returned  by  sheriffs  or  their  minis- 
ters, (which  be  not  between  party  and  party,)  before  any  justices 
of  gaol^delivery,  or  of  the  peace,  whereof  ooe  of  the  quorum^ 
shall  be  reformed  by  putting  to,  and  ticking  out  the  names  of  the 
persons  impannelled,  by  discretion  of  the  justices,  before  whom 
such  pannel  shall  be  returned,  and  the  pannels  so  reformed  shall 
be  good  and  lawful,  and  the  sheriff  shall  return  the  pannel  so 
reformed  upon  pain  of  20/. 

This  statute,  which  began  to  be  set  on  foot  II  JI.  7.  cap.  24. 
hath  much  reformed  many  practices  of  sheriffs  in  packing  of 
juries  in  cases  capital. 

NoiCf  tho  the  preamble  of  this  statute  mentions  inquests  of 
inquiry,  the  body  of  the  act  seems  to  extend  to  all  pannels,  as 
well  of  the  petit  jury,  as  of  the  grand  inquest,  and  so  it  hath 
been  constantly  practised,  for  if  a  prisoner  be  arraigned  before 
the  judge  that  sits  upon  the  crown-side,  it  hath  been  always 
usual  for  the  judge  to  send  for  a  jury  to  the  judge  of  nisi  prius, 
^nd  when  the  jury  is  brought,  the  sheriff  returns  them  between 
the  king  and  the  prisoner,  which  is  by  virtue  of  this  statute. 

Where  the  jury  must  be  de  medietate  Kngum,  and  other 
matters  relating  to  the  quality  of  the  jurors  will  be  considered, 
when  we  come  to  consider  of  challenges. 

III.  The  third  general  is  to  consider  what  is  to  be  done,  if  the 
jury  appear  not,  or  be  so  challenged  off,  that  there  are  not 
enough  upon  the  pannel  to  try  the  prisoner. 

If  the  process  be  in  the  king's  bench,  and  the  jury  fill  not,  or 
be  challenged  off,  that  there  are  not  enough  to  try  the  prisoner, 
there  ought  to  issue  a  disiringasjuraiores,  and  a  command  to 
return  taies. 

But  if  the  whole  jury  be  challenged  off,  then  a  new  venire 
/aciaSf  and  if  none  of  the  jury  appear,  then  a  distringas  jura- 
tores  shall  issue,  and  no  tates. 

But  if  some  of  the  jury  appear,  but  not  a  full  jury, 
[  266  3  ^^  if  ^  many  of  them,  that  appear,  are  challenged  off, 
that  there  remains  not  a  full  jury,  a  distringas  shall 
issue  with  a  tales. 

If  a  full  jury  appear,  and  before  they  are  sworn  one  of  them 
die,  so  that  there  remains  not  a  full  jury,  a  tales  shall  be  granted, 
and  so  it  is,  if  one  juryman  dies  after  he  be  returned  and  sworn* 
12  H.  4.  10.  a.  20  E.  4.  11.  b. 
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If  a  tale  issud,  and  they  do  hot  appear  full,  or  be  challenged 
offy  80  that  those  that  appear  upon  the  principal  pannel  and  tales 
make  not  up  a  fbll  jury^  another  tales  may  be  granted.  14  H. 
7.  1.  A. 

In  case  of  felony  a  iaks  may  be  granted  of  a  greater  num- 
1}€T  than  the  principal  pannel  in  respect  of  challenges,  so  that 
there  may  be  forty  tales  or  more.  14  i7.  7.  7.  but  if  several 
succeeding  tales  be  granted,  the  latter  must  be  less  in  number 
than  that  which  was  next  before,  unless  the  array  of  the  pre- 
ceding tales  be  quashed,  and  then  the  number  of  the  next  may 
equal  it.  20  H.  6.  40.  a.. 

The  times  between  the  teste  and  return  of  the  tales  must  be 
(as  it  seems,)  as  in  the  principal  venire  fac\  viz.  if  the  indict- 
ment be  in  a  foreign  county  and  removed  into  the  king's  bench, 
fifteen  days,  if  in  the  same  county,  de  die  in  diem. 

If  the  indictment  be  before  justices  of  oyer  and  terminer^ 
the  taleSf  as  well  as  the  principal  pannel,  ought  to  be  by  pre- 
cept in  the  names  of  three  of  the  justices,  and  may  be  made 
returnable  de  die  in  diem,  or  de  hord  in  horam  of  the  same  day. 

And  as  to  all  other  matters  they  resemble  the  proceedings  in 
the  king's  bench,  viz.  the  number,  the  manner,  and  times  of 
granting  it,  and  so  need  not  be  repeated. 

Before  justices  of  gaol-delivery  this  learning  of  tales  is  not 
of  much'  use,  because  there  is  no  particular  precept  to  the 
sheriff  to  return  either  jury  or  talesj  but  the  general  precept 
before  the  sessions  and  the  award  or  command  of  the  court 
upon  the  plea  of  the  prisoner.  4  H.  5.  Bnquest  55.  Stamf.  P. 
C.  Lib.  III.  cap.  6.  fol.  155.  b. 

And  yet,  vide  Plow.  Com.  100.  a.  in  Salisbury's 
case  before  justices  of  peace  and  gaol-delivery,  a  {]  267  3 

«  tales  granted  returnable  the  next  day.[l] 

III  .  I   ,    t       II    ^     I  II  p»^^— ,  I  <  11 ' 

[1]  The  samroooinif,  retomin;,  attendance,  qualifications,  exemptions,  &c.  of 
jorors  and  of  talesmen  are  now  regnlated  in  England  by  the  statates  6  Ow,  IV. 
cA.50.  98. 1, 2,  3,  13,  14, 15,  16, 17, 18.  19,  20.  SI,  23,  23,  24, 25,  26,  37,  39,  40, 
41,  42,  43,  48,  49,  50;  7  Gso.  IV.  eA.  64,  s.  21;  5^6  WiiL  IV.  c.  76,  «.  121; 
and  I  &  2  VmI.  c.  4. 

By  the  act  of  Gonsrresc  of  September  24,  1789,  eh.  20,  t.  29,  it  is  enacted. 
That  in  coses  punishable  with  death,  the  trial  shall  be  had  in  the  county  where 
the  offenee  was  committed,  or  where  that  cannot  be  done  without  great  incon- 
venience,  twelve  petit  jurors  at  least  shall  bo  summoned  from  thence.  ,  And  jurors 
in  all  cases  to  serve  in  the  courts  of  the  United  States  shall  be  designated  by  lot 
or  otherwise  in  each  State  respectively  according  to  the  mode  of  forming  juries 
therein  now  practised,  so  fkr  as  the  laws  of  the  same  shall  render  such  designa- 
tion practicable  by  the  courts  or  marshals  of  tlie  United  States;  and  the  jurors 
shall  have  the  same  qualifications  as  are  requisite  for  jurors  by  the  laws  of  the 
State  of  which  they  are  citizens,  to  serve  in  the  highest  courts  of  law  of  such 
Slate,  and  shall  be  returned  as  there  shall  be  occasion  for  themi  from  such  pisiiU 
of  the  district  from  time  to  time  as  the  court  shall  direct,  so  as  shall  be  most 
iavouiable  to  an  impartial  trial*  and  so  as  not  to  incur  an  unneoessaxy  expense, 
VOL.  11. — 21 
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or  unduly  to  Imrthett  tbe  citi«i8  of  tmy  part  of  the  diolriet  wUh  toeh  sorvices. 
Aod  writs  of  venirt  facia$  when  diredNBd  hj  the  eonrt  ehall  iaeoe  froea  the 
clerk's  office,  and  shall  be  serred  aAd  returned  by  the  marshal  in  his  proper  per- 
eoo,  or  bjr  his  deputy,  oT^in  case  the  marshal  or  his  deputy  is  not  an  indifferent 
person  or  is  interested  in  the  event  of  the  cause,  by  such  fit  person  as  the  court 
shall  specially  appoint  for  that  purpose,  to  whom  they  shall  administer  an  oath 
or  affirmation  that  he  will  truly  and  impartially  serre  and  return  such  writ* 
And  when  from  challenges  or  otherwise  there  shall  not  be  a  jury  to  determine 
anjr  civil  or  criminal  cause*  the  marshal  or  his  deputy  shall,  by  order  of  the 
court  where  such  deiect  of  jnron  happen,  return  jurors  dt  taHbu9  etrewm^ 
Btantibu$  sufficient  to  complete  the  pannel ;  and  where  the  marshal  or  his  deputy 
are  disqaalified  as  aforesaid,  jurors  may  be  returned  by  such  disinteresled  per* 
•on  as  the  court  shall  appoint. 

It  is  provided  by  the  act  of  July  20,.  1840,  ch,  47,  That  jurors  to  serve  in  tbe 
courts  of  the  United  SHates  in  each  State  respectively,  shall  have  the  lihe  qualifi- 
cations, and  be  entitled  to  the  like  exemptions,  as  jurors  of  the  highest  courts  of 
law  of  such  State  now  have  and  are  entitled  to,  and  shall  hereafter  from  time  to 
time  have  and  be  entitled  to,  and  shall  be  designated  by  ballot,  lot,  or  otherwise, 
accordiog  to  the  mode  of  forming  such  juries  now  praetised  and  hefeaAer  to  be 
practised  therein,  in  so  far  as  such  mode  may  be  praotioable  by  the  courts  of  the 
United  States,  or  the  officers  thereof;  and  for  this  purpose,  the  said  courts  shall 
have  power  to  make  all  neocssary  rules  and  regulations  for  conforming  the  dwif 
nation  and  empannelling  of  juries,  in  sobetanee,  to  the  laws  and  usages  now  m 
force  in  such  State;  uid  further,  shall  have  power,  by  rule  or  order,  from 
■time  to  time  to  conform  the  same  to  any  change  in  these  respects  which  may 
be  hereafter  adopted  by  the  Legulatures  of  the  respective  States  for  the  State 
oonrts. 

The  act  of  March  19, 1842,  eh.  7.  authorizes  the  judges  of  the  courts  of  the 
United  States  in  the  State  of  Pennsylvania«  to  appoint  one  ot  more  commiesioaers 
in  the  different  cities  and  counties  of  the  district  in  which  their  courts  are  hM 
who  shall  have  power  to  select  from  the  taxable  citizens  residing  within  the  Rmite 
of  the  said  counties  and  cities,  a  number,  to  be  designated  by  tbe  jodgesr  of  sober, 
judicious,  and  Intelligent  persona^  to  serve  as  jurors  in  tbe  said  courts;  and  the 
said  commissioners  shall  return  the  names  by  them  selected  to  the  marshal  of  the 
proper  district ;  whereupon,  the  sard  courts  shall,  by  due  appointments,  rules  and 
regulations,  conform  the  further  designation  and  the  empumelling  fi  juries  is 
substance  to  the  laws  and  usages  which  may  be  in  force  in  such  State. 

By  the  act  of  April  29, 1802,  ek,  31,  «.  dO,  tbe  marshals  for  the  several  districU 
where  cireuit  courts  may  be  held  (and  not  the  clerks  as  formerly)  are  directed  to 
return  special  juries. 

•  Sect,  29,  of*^  the  act  of  April  90,  1790,  ek»  9,  aOows  tbe  prisoner  in  capital 
offences  a  eopy  of  the  indictment  and  list  of  An  jury,  dte.  See  eiifr,  VtL  L  p.  341 
in  noti9. 

By  the  4th  Meet,  of  the  act  of  May  7, 1800,  ek,  40,  all  artificers  and  workmen 
who  are  or  shall  be  employed  in  the  said  armories  (of  the  United  States)  shall  be 
exempted  during  their  time  of  service,  from  all  military  service,  and  service  ae 
jorors  in  any  court. 

The  provision  in  the  judiciary  act  of  September  34th,  1789,  eh,  90,  that,  •*  in 
cases  punishable  with  death,  the  trial  shall  be  bad  in  the  county  where  the  oflbnce 
was  committed,  or  where  that  cannot  be  done  without  great  ineonvenienee, 
twelve  jurors,  at  least,  shaH  be  summoned  from  thence,*'  itf  in  force  neCwithstand* 
ing  the  amendment  to  the  constitution  of  December  15th,  179C,  veqmring  that 
the  trial  shall  be  had  before  **  an  impartial  jury  of  the  State  and  district  wherein 
the  crime  shall  have  been  ooramitted.''    1  Airr's  TV.  359. 

It  seems  that  it  is  not  irregular  for  the  marshal  to  summon  a  giuater  nunber 
of  petit  jorors  than  the  tewire  specifies.     U,  S,  v.  JPWes,  3  Vmlk  515. 

•The  29th  section  of  the  judiciary  act  is  restricted  to  the  mode  of  designating, 
and  the  qualifications  of  jurors;  but  it  does  not  fix  the  number  that  are  to  be  sum* 
moaed,  nor  adopt  any  State  rule  fi>r  that  pnrpoae  f  it  leavua  it  as  at  ooBunea  law« 
17.  &  V. /nsurgettla.  9X^/^341. 
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On  several  indictineiitB  ftr  trenop,  in  the  dretiit  eonrt  forPeiinrflvadiadis. 
trict,  a  vemr€  was  issued  in  each  case;  the  marshal  retarned  a  separate  |>anel  to 
•ach,  conuiniiig  tbirty*siz  jurotfsfroin  Phikuielphia,  fifteen  fh)m  Delaware  oonnty, 
nine  from  Chester  county,  and  twelve  front  the  oountjf  where  the  treason  wu 
charged  to  have  heen  committed;  the  genera]  precept  commanded  the  marshal  to 
retorn  at  least  forty-eight.    The  return  was  regokr.   Id, 

The  list  of  jnrors  fumished  to  the  prieoner  should  spedQr  the  townships  a* 
well  as  covmtien  where  they  reside;  hot  there  is  no  necessity  that  it  designate 
their  oocupations.    Id, 

The  slatota  of  Indiana  of  1694,  excuses  persons  above  sixty  years  of  age,  from 
serving  on  juries,  if  they  choose  to  chum  the  privilege;  bnt  the  party  indicted 
eannoC  object  to  them  on  that  ground.    State  v.  MUUr^  3  Bheltf,  35. 

Uoder  the  New  Jersey  act  of  1797,  which  providra  that  jurors  relumed  for  the 
trial  of  issues  shall  be  between  the  ages  of  twenty-one  and  sixty-five,  and  that  a 
want  of  such  qualification  shall  be  good  ground  of  cballeoge,  provided  the  cbal* 
leoge  be  taken  before  the  juror  is  sworn,  it  is  not  a  ground  for  reversing  a  jndg- 
neot,  that  one  of  the  jurors  before  whom  the  cause  was  tried  was  above  the  age 
ef  siztv-five,  it  not  appeariug  that  any  objection  was  made  to  him  at  the  trial 
either  by  challenge  or  otherwise.    Suttm  v.  Petty,  9  South,  504. 

Where  by  statute,  service  as  a  juror  renders  one  ineligible  to  serve  again  within 
three  years,  service  as  a  juror  in  some  court  is  intended;  and  a  service  on  a 
Aeriflrs  jury  does  not  render  the  juror  thus  ineligible.  Bnmn,  v.  7\/ringk4m, 
M  Pic*.  19a 

A  minister  of  the  Methodist  Episcopal  church,  who  belongs  to  the  **  local  con- 
flexion,*'  and  whose  duty  it  is  to  preach  when  called  upon  to  churches  within  a 
eenvenient  distance  from  his  reridence,  is  a  settled  minister  within  the  meaning 
of  the  Massachusetts  statute  of  1812,  exemptiag  settled  ministers  from  serving  as 
jurors.  C&in,  v.  ButxU,  16  Pick,  153. 

In  Massachusetts,  quakers  are  not  exempted  or  disquaKfied  by  law  from  serving 
as  grand  jurors.  Com.  v.  Smith,  9  Afess.  107. 

A  person  who  has  served  as  a  juror  in  the  elrenit  court  of  the  United  Stales 
within  three  years,  is  not  liable  to  be  returned  as  a  juror  in  the  state  courts. 
Swan's  case,  16  Mass.  990. 

One  who  has  served  on  a  grand  jury  within  three  years  will  be*  excused  from 
serving  as  a  traverse  juror,  although  it  is  a  little  more  than  three  years  since  he 
was  drafted.  BttpatU  Brawn,  8  Pitk,  504^ 

The  court  will  excuse  one  from  the  jury  if  he  holds  a  public  trust  that  cannot 
he  deputed.  Conlns,  if  the  trust  is  private,  or  if  it  can  be  deputed.  Piper^$  case, 
d  Brmm,  59. 

The  exemption  of  postmasters  from  serving  on  juries,  under  the  Act  of  Con- 
gress of  1895.  e.  975,  s.  35,  is  eonstitutional  iSkois  v.  WiUimn$,  1  Dee.  A 
Bat.  379. 

In  Connecticut,  it  is  not  necessary  to  the  qualifications  of  a  Juryman,  that  his 
estate  be  actually  rated,  or  put  into  the  list  State  v.  JDoan,  9  Ksst,  451.  In  the 
same  state,  judgment  will  be  arrested,  where  it  is  discovered,  after  verdict,  that 
one  of  the  jury  was  not  a  freeholder.  State  v.  Babcoek,  1  Conn.  401. 

In  New  York,  jurors  in  a  justice's  court  must  be  freeholders  of  the  town  where 
the  cause  is  to  be  tried.    Streeter  Vk  Heareey,  11  Johne,  168. 

It  is  not  necessary  in  South  Carolina,  that  a  juror  should  own  a  freehold;  it  is 
aofficient  if  he  has  paid  a  tax,  the  preceding  year,  of  tlu-ee  shillings.  State  v.  Mae- 
aay,  9  im,  S.  C.  379.  StaU  v.  WOUame,  t3.  381. 

Where  jurors  are  challeoged  on  the  ground  that  they  are  not  freeholders,  the 
ftet  may  be  tried  by  the  examinatioo  of  the  jurors  themselvee  under  oath.  Ogden 
Tt  Parke,  16  Johne,  180. 

Aliens,  though  freeholders  and  inhabitants  of  the  town,  are  not  qualified  to  serve 
as  jurors  in  suits  before  justices  of  the  peace,  as  they  are  not  good  and  lawful 
men  withm  the  meaning  of  the  New  York  act  of  sessions  94,  c.  165^  s.  19.  ^srst 
V.  Beeeker,  6  Johne,  93^ 

In  Pennsylvania^  alienage  is,  it  seem**  a  good  cause  of  chaUeage»  bnt  it  cannot 
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be  taken  advanta|re  of  after  Terdict.  tttUingnDorth  t.  DuanB,  4  DaU,  353.  See 
Judwn  ▼.  E$hva^  Minor^  3. 

In  a  capital  ease,  the  names  of  the  original  panel  shoold  be  pat  in  and  drawn 
before  tliose  of  the  talesmen.  State  y.  Bf^^toiif  2  Den,  4r  Bat.  196. 

In  organizingr  a  jury  for  the  trial  of  a  prisoner,  the  jurors  of  the  first  and  second 
juries  are  to  be  called  in  succession,  beginning  with  the  foreman;  it  is  not  until- 
both  the  regular  juries  are  exhausted,  that  the  supernumeraries  in  the  panel 
annexed  to  the  venire  are  to  be  drawn.  Slate  t.  Sima^  2  Batiey,  29.  State  y. 
Crank,  id,  66. 

In  drawing  a  jury  under  the  statute  (1  R.  L.  331,  •.  20,)  if  a  jury  does  not 
appear  when  drawn  and  his  name  called,  he  may  be  refused  a  place  in  the  box, 
though  before  a  fiill  jury  is  drawn,  he  appears  and  answers.  People  y.  VermiZyon, 
7  Cow.  369. 

If  the  jury  are  not  drawn  by  the  sheriff  and  county  commissioners,  so  that  the 
prisoners  can  be  tried  at  the  first  court,  they  will  be  entitled  to  a  discharge  unless 
tried  at  the  next  session.  Com.  v.  Prophet,  1  Browne,  135. 

Where  A.  was  chosen  a  juror  and  his  name  put  into  the  box  and  drawn  from 
it,  but  by  mistalie  of  the  sheriff,  B.  was  summoned,  and  the  mistake  being  dis- 
coyered,  B.  was  dumissed,  and  A.  summoned;  it  was  held  that  A.  was  a  compe- 
tent juror.  Colt  y  ^ees,  12  Conn.  243. 

Where  a  city  charter  required  that  a  certain  number  of  jurors  should  be  chosen 
on  ^e  first  Monday  of  July  and  they  were  not  chosen  nnUl  the  8th  of  August,  it 
was  held  that  this  proyiaion  was  directory,  and  that  a  jury,  empannelled  from  the 
jurors  so  chosen,  was  a  legal  jury.  Jd.  See  CoU  y.  Perry,  6  Goto.  584. 

If  a  juror  be  struck  from  the  list  by  the  defendant,  and  then  sworn  with  the 
knowledge  of  the  defendant,  the  court  will  not  award  a  new  trial,  Jordan  s.Mere'. 
dUh,  1  Binn.  27. 

Objections  .to  an  ofiicer  returning  a  jury  should  be  taken  before  the  trial  com- 
mences, and  cannot  be  taken  adyantage  of  in  arrest  of  judgment  SamueU  y. 
State,  3  Mioe,  68. 

Afier  a  plea  of  the  general  issue,  no  objection  reaching  the  venire  fadas  can 
be  made,  and  therefore  the  want  of  one  is  not  error.  State  y.  WilUams,  3 
Stew.  454. 

After  verdict,  in  criminal  cases,  it  is  presumable  that  the  names  of  the  jurors 
specified  in  the  venire  facias  haye  been  drawn  according  to  law,  particularly  when 
the  writ  expresses  that  they  were  **good  and  lawful  jurors  duly  appointed  as  tho 
statute  requires."  Id. 

Where  the  venire  was  directed  to  any  one  of  the  coroners*  &c.  without  any  sug- 
gestion that  the  sheriff  was  exceptionable,  it  was  held  a  fatal  defect,  and  not  cur^ 
by  yerdict.  Haggy.  KiUe,  2  HaUt.  435. 

Where  a  sheriff  or  other  officer,  is  authorized  to  select  and  summon  a  jury,  he 
cannot,  after  summoning  a  person  to  serye  as  a  juror,  discharge  him  fh>m  attend- 
ance, and  summon  another  in  his  stead;  afler  the  juror  is  summoned,  the  court 
only  can  disoharfe  him.  Brooklyn  y.  Patehen,  8  Wend.  47 ;  1  Browne,  121 ;  BayUo 
y.  McEowen,  2  Penning,  643. 

A  venire  faciae  directed  to  a  sheriff  in  Tennessee, to  summon  a  jury,  returnable 
to  a  circuit  court,  is  not  yoid  because  it  issued  without  the  seal  of  the  court.  Ben* 
nett  y.  Tenneesee,  Mart.  4r  Yarg.  133;  see  Jokneon  y.  Cole,  1  Penn,  266;  PeopU 
y.  McKay,  18  Jokne.  212,  contra. 

Under  the  present  mode  of  drawing  and  summoning  juries  in  New  York,  no 
defects  or  irres^uUrities  in  the  venire  will  affect  the  judgment  or  the  proceedings 
at  the  trial.  Baight  y.  UoOey,  3  Wend.  258. 

The  qualifications  of  jurors  required  by  statute  ought  to  be  stated  in  the  venire^ 
Barton  y.  Murry,  1  Penn.  97;  see  Sharpe  y.  Hendrickson,  2  id.  685;  Co9  y. 
Haffies,  id.  687. 

If  the  jury  cannot  be  formed  from  the  original  panel,  nor  from  the  bystanders, 
the  court  may  award  a  venire  faciae  commanding  the  sheriff  to  summon  a  specified 
number  to  attend  the  court  then  in  session  ;  and  upon  a  return  of  the  process  the 
prisoner  may  be  compelled  to  elect  a  jury,  saying  his  right  of  challenge.    Such 
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procoM  nay  be  awarded  on  the  report  of  the  sheriff  that  there  are  no  other  by- 
■tanders,  nor  will  the  court  hear  proof  afterwards  that  there  were  other  qualified 
bystanders  who  were  not  called.  Oib$on  v.  Cam*  2  Virg.  Ca$.  111. 

A  court  of  special  sessions  have  authority  to  issue  a  second  venire  for  a  jury  to 
try  the  defendant,  if  the  first  jary  are  discharged  because  they  cannot  agree  on  a 
yerdict  Vandewerker  v.  People,  5  Wend,  530. 

A  venire  for  a  petit  jury  should  not  contain  a  panel  for  a  grand  jury  alsa  They 
are  distinct  bodies,  and  should  be  separately  summoned.  Forsythe  w,  Staie^ 
6  Harm.  19. 

It  is  not  necessary  that  a  venire  faeiat  should  issue  to  the  sheriff  to  summon  a 
jury  before  he  can  proceed  to  do  so,  nor  need*  one  be  awarded  on  the  roll.  SamueU 
T.  &ff<^  3  Afts.  68. 

In  New  Jersey,  if  one  of  the  jurors*  names  is  omitted  in  the  copy  of  the  panel 
delivered  to  the  prisoner,  the  juror  cannot  be  sworn.  State  v.  PoieelZ,  2  Hal8t^4A, 

If  a  juror  be  wrongly  named  in  the  panel,  he  cannot  be  sworn.  U.8.y,  WiUon^ 

1  BaU  7& 

Where  the  sheriff  annexes  the  panel  to  the  venire^  and  not  to  the  distringae^ 
the  latter  may  be  amended.  Hill  v.  Hill,  Core,  S61. 

Where  a  venire  fada$  directed  to  the  constable  to  cause  a  juror  to  be  drawn, 
not  more  than  twenty  nor  less  than  six  days  before  the  sitting  of  the  court,  and  he 
made  return  that  the  juror  was  drawn  **  as  above  directed,**  but  without  date,  the 
return  was  held  sufficient  Felloi£l*8  case,  5  Greenl.  333 ;  see  State  v.  WiUiami, 
3  Steto.  454. 

Where  the  constable  had  omitted  to  insert  the  name  of  the  juror  in  his  return, 
the  juror  was  put  upon  the  panel  on  his  making  oath  that  he  had  been  summoned. 
Paterwn^e  case,  6  Maee,  486.  So  wbere  it  did  not  appear,  by  the  constable's 
return  on  the  ventre,  at  what  time  he  summoned  the  jurors,  they  were  put  upon 
the  panel  upon  making  oath  that  they  had  received  due  notice.  Anon,  1  Pick.  196. 

Talesmen  may  be  drawn  in  criminal  as  well  as  civil  cases.  State  v.  WUliam9^ 

2  Hm,  8.  C,  381. 

In  Maryland  where  nine  jurors  are  sworn  in  a  criminal  case,  and  the  rest  of 
the  original  panel  is  exhausted  by  peremptory  challenges,  the  court  can  legally 
award  an  order  for  the  summoning  of  only  three  talesmen,  and  where  eleven  are 
Bworn*  to  summon  only  one.  Burh  v.  State,  2  Har,  Sg  J.  426. 

If  there  bo  a  total  default  of  jurors  on  the  return  of  the  venire,  a  new  one  must 
issue;  but  if  any  number,  however  small,  appear,  and  they  be  set  aside  on  chal- 
lenge,  twelve  talesmen  may  be  sworn,  to  try  the  issue.  Fuller  v.  State,  1  Blackf.  63. 

The  court  may  order  a  tales  though  the  jury  is  special,  and  summoned  from  a 
remote  county.  Lee  v.  Evatd,  Coxe,  233 ;  Ailee  v.  Shaw,  4  Yeatee,  236. 

It  is  irregular  for  talesmen  to  serve  in  any  cause  as  jurors  except  that  for  which 
they  were  specially  returned ;  but  if  the  objection  be  not  made  before  verdict,  it 
will  furnish  no  ground  for  a  new  trial.  Howland  v.  Gijford,  1  Pick.  43,  n. 

In  South  Carolina,  the  act  of  1769  designates  those  who  may  be  talesmen;  and 
if  at  the  time  a  tales  juror  is  drawn  and  presented  to  the  prisoner,  he  is  legally 
qualified,  he  is  entitled  to  be  sworn.  State  v.  WiUianu,  2  Hill,  S,  C.  381.  Where 
the  panel  of  tiie  venire  is  exhausted,  and  the  jury  not  formed,  talesmen  must  be 
drawn;  each  one  as  he  is  drawn,  mpst  be  called  and  presented;  if  he  does  not 
appear  when  called,  another  is  to  be  called  and  presented,  and  so  on  until  the  jury 
is  filled.  It  is  too  late  to  make  any  objection  to  talesmen  after  they  are  sworn.  la. 
The  court  has  no  authority  to  issue  a  venire  facias  for  talesmen.  Id. 

A  cireum9tantibu8  can  be  taken  from  those  only  who  are  actually  present  in 
court  Simon  v.  Gratz,  2  Penn.  412;  see  generally,  1  Chit.  C,  L,  506 ;  3  Burn'e 
J.  938. 
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CHAPTER  XXXV. 

COirCESNIMO  CHALLXNeSS,  AND   FIRST,  OV  7BBBMPT0B7   CBAJ.* 

LBHOES. 

m 

CiiALLEiroBs  in  respect  of  the  parties  taking  them  are  of  two 
kinds.  1.  Challenges  by  the  prisoner.  2.  Challenges  by  the 
king. 

Challenges  by  the  prisoner  are  of  two  kinds.  1.  Without 
cause  shewn,  which  are  commonly  called  peremptory  chal- 
lenges. 2.  With  cause  shewn,  which  again  are  of  two  sorts. 
1.  Of  the  array.    2.  To  the  poll. 

In  this  chapter  I  shall  consider  peremptory  challenges  what 
they  are,  and  what  is  to  be  done  upon  them. 

By  the  common  law,  if  a  man  were  outlawed  of  felony  or 
treason,  and  brought  a  writ  of  error  upon  the  outlawry,  and 
assigned  some  error  in  fact,  whereupon  issue  was  joined,  he 
should  not  challenge  peremptorily  or  without  cause.  Slamf. 
P.  C.  Lib.  11.  cap.  7../ol.  158.  a. 

The  like  law  seems  to  be,  if  he  had  pleaded  any  foreign  plea 
in  bar  or  in  abatement,  which  went  not  to  the  trial  of  the 
felony,  but  of  some  collateral  matter  only. 

But  if  a  man  be  indicted  or  appealed  of  treason  or  felony, 
and  plead  noi  guilty ^  or  plead  any  other  matter  of  fact  triable 
by  the  same  jury,  and  plead  over  to  the  felony,  because  his 
life  is  now  at  stake  he  might  challenge  pefemptorily  and  with- 
out cause  any  jurors  under  the  number  of  three  whole 
[  268  ]  juries,  namely  thirty-five  of  the  jurors  returned,  and 
they  are  to  be  withdrawn  out  of  the  pannel;  and  this 
was  in  favoretn  vitse^  Moore  12. 

And  if  twenty  men  wer^  indicted  for  the  same  offense,  tho 
by  one  indictment,  yet  every  prisoner  should  be  allowed  his 
peremptory  challenge  of  thirty-five  persons.   9  E.  4.  27.  b. 

And  if  there  were  but  one  venire  faff  awarded  to  try 
them,  the  persons  challenged  by  any  one  should  be  with- 
drawn against  them  all.  9  E.  4.  27.  Plow.  Com.  100.  Salis- 
bury^ a  case. 

But  if  he  had  peremptorily  challenged  above  thirty-five 
persons,  and  insisted  upon  it,  and  would  not  leave  his  chal- 
lenge, then  in  case  of  an  indictment  of  high  treason,  it 
amounted  to  nihil  elicit,  and  judgment  of  death  should  be 
given  against  him. 

But  in  case  of  petit  treason  or  felony  the  prisoner  was  an*^ 


HISTORIA  PLACITORUM  CORONJE.  268 

tieDtljr  put  to  peine  fori  ^  durtj  as  declining  the  trial  by  law- 
appointed,  the  consequence  whereof  was  only  the  forfeiture  of 
ox  his  goods,  but  it  amounted  to  no  attainder,  and  consequently 
no  escheat  of  his  lands;  vide  14  E.  4.  7.  a.  Plow,  Com.  2Q2.  d* 
and  thus  the  practice  was  until  the  beginning  of  H,  7.  vide 
17  Jl^siz.  6.  l7E.S.2S.a. 

But  afterwards  by  the  advice  of  all  the  judges  of  both 
benches  it  was  resolved,  that  the  party  so  peremptorily  ehal<- 
lenging  above  thirty-five  should  have  judgment  of  death,  and 
it  amounted  to  an  attainder,  3  H.  7.12.  a.  Co.  P.  C.  227,  228, 
for  having  pleaded  to  the  felony,  and  put  himself  upon  the 
country  here  could  be  no  standing  mute,  and  therefore  the 
judges  resolved  on  this  course,  as  most  consonant  to  law,  to  be 
practised  in  all  circuits.    3  H.  7.  12.  a. 

But  for  all  this  the  better  opinion  of  latter  times,  as  well  as  of 
former  is,  that  the  judgment  in  case  of  such  a  peremptory  chal- 
lenge of  above  thirty-five  at  the  common  law  before  22  H.  8. 
in  case  of  felony  was  not  an  attainder  but  only  penance  accord- 
ing to  the  resolution  of  the  judges  in  the  time  of  E.  4.  mentiond 
by  Hussey  3  H.  7.  12.  a.  Stan^f.  P.  C.  Lib.  II.  cop.  61.  fol. 
150.  b.  Stamf.prssrogat.  46.  a.  Plow.  Com.  262.  b.  per  Weston. 

And  in  this  case  the  jury  it  seems  was  not  to  be . 
sworn,  but  the  judgment  was  given  singly  upon  his  [  269  J 
peremptory  challenge. 

And  yet,  if  a  prisoner  plead  not  guilty ^  and  put  himself  upon 
the  country,  and  the  prisoner  challenge  peremptorily  under 
three  juries,  viz.  thirty-five,  whereby  the  jury  remains,  and  a 
iaks  is  granted,  and  the  jury  appears,  and  the  prisoner  then 
stands  mute,  yet  the  jury  shall  pass  upon  him  upon  his  plea  of 
not  guilty  J  which  he  had  before  pleaded.   15  £.  4.  33.  b. 

But  by  the  statute  of  22  H.  8.  cap.  14.  it  is  enacted,  ^  That 
no  person  arraigned  for  petit  treason,  muider,  or  felony  be  ad- 
mitted to  any  peremptory  challenge  above  the  number  of 
twenty,  this  |ct  was  continued  until  «32  H.  8.  cap.  3.  and  then 
made  perpetual." 

By  the  statute  of  33  H.  8.  cap.  23.  it  is  enacted,  ^  That  in 
cases  of  high  treason,  or  misprision  of  treason,  peremptory  chal- 
lenge shall  not  be  allowd." 

But  notwithstanding  these  statutes,  by  the  statute  of  I  ^  2  P. 
if  M.  cap.  10.  enacting,  ^'  That  all  trials  for  any  treason  shall 
be  according  to  the  due  order  and  course  of  the  common  law," 
peremptory  challenge  of  thirty-five  or  under,  is,  at  this  day, 
allowable  in  cases  of  high  treason  and  petit  treason.  Co.  P.  C. 
227.  Stamf.  P.  C.  Lib.  3.  cap.  7.  fol.  158.  a. 

And  consequently  all  the  consequences  thereof,  namely  the 
attainder  of  the  prisoner,  that  peremptorily  challengeth  above 
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thirty-five  in  an  indictment  of  high  treason  or  petit  treason, 
stand  as  at  common  law. 

But  as  to  all  murders  and  other  felonies  the  statute  of  22  Hi 
8.  cap.  14.  taking  away  the  peremptory  challenge  of  above 
twenty  stands  in  force.   Co.  P.  C.  227 j  228. 

Bat  then  suppose  the  prisoner  in  case  of  felony  peremptorily 
challenges  above  twenty,  what  shall  be  done?  shall  judgment 
of  death  be  given,  as  where  he  challenged  above  thirty-five  at 
conMnon  law?  And  it  should  seem,  by  the  opinion  of  former 
times,  it  should.         i 

For  the  several  statutes^  that  oust  clergy  in  case  of 
[  270  ]  challenging  above  twenty,  import,  that  by  such  chal- 
lenge the  party  should  be  convict,  otherwise  clergy 
were  needless  to  be  ousted  upon  such  challenge,  as  25  H.S. 
cap.  3.  vide  1 1  Co.  Rep.  Foulier^s  case  SO  b.  4  ^  5  P.  fy  M. 
cap.  4. 

But  yet,  if  he  challenge  above  twenty,  as  the  law  stands  at 
this  day,  he  shall  not  have  judgment  of  death,  but  only  his  chal- 
lenge shall  be  over-ruled,  and  the  jurors  sworn  for  two  reasons. 
1.  Because  the  statute  hath  made  no  provision  to  attaint  the 
felon,  if  he  challenge  above  the  number  of  twenty.  2.  Because 
the  words  of  the  statute  of  22  H.  8.  are.  That  he  he  not  admit- 
ted to  challenge  above  the  number  of  ttaenty,  so  that,  if  he 
challenge  above  twenty  peremptorily,  his  challenge  shall  be 
only  disallowd.    Co.  P.  C.  cap.  102.  p.  227 y  228. 

If  «^.  be  indicted  and  plead  not  guilty ^  the  jury  appears,  he 
challenges  six  of  the  jury  for  cause,  and  the  causes  found  in- 
sufficient, and  the  six  are  sworn,  and  the  rest  of  the  jury  chal- 
lenged off,  whereby  the  inquest  remains /?ro  de/eclUjuratorumj 
a  tales  granted  and  the  jury  appear,  the  prisoner  may  challenge 
peremptorily  any  of  the  six,  that  were  before  challenged  for 
cause,  albwd,  and  sworn  32  H.  6.  26.  b.  14  H.  7.  19.  a.  for  it 
is  possible  a  new  cause  of  challenge  may  intervene  after  the 
former  swearing.  2  R.  3.  13.  a.  but  if  a  man  challenge  him  for 
cause,  he  must  shew  a  cause  happened  after  the  former  swearing. 

But  if  the  prisoner  upon  the  first  pannel  had  challenged  for 
instance  fifteen  peremptorily,  and  then  the  jury  remains  for 
default  of  jurors,  and  a  distringas  with  a  forty  tales  is  granted, 
he  shall  challenge  peremptorily  no  more  than  will  fill  up  his 
number,  viz.  in  case  of  felony  at  this  day  five  more,  and  in  case 
of  treason  or  petit  treason  twenty  more  to  make  up  his  full  num- 
ber of  twenty  peremptory  challenges  in  the  first  case,  and  thirty- 
five  in  the  last. 
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CHAPTER  XXXVI. 

CONCERNING   CHALLENGES   FOR   CAUSE,  IN   CASE    OF   INDICT- 
MENTS  FOR   TREASON   OR   FELONT. 

Challenges  for  cause  npon  indictments  are  of  two  kinds, 
either  for  the  king,  or  for  the  prisoner,  and  each  of  these  are 
again  of  two  kinds,  either  to  the  array,  or  to  the  poll. 

The  king  may  challenge  the  array  or  the  poll.  4  H.  7.  3.  b. 
Siai.  33.  E.  1.  Ordinatio  de  inquisUionibuSf  but  then  he  must 
shew  canse  of  challenge,  but  he  need  not  shew  the  cause  upon 
his  challenge  tosthe  poll,  till  the  whole  pannel  be  perused. 
Siamf.  P.  a  Lib,  III.  cap.  l.foL  162.  b. 

Challenges  by  the  prisoner  for  cause  shewn  are  of  two  kinds, 
viz.  Either  to  the  array  or  to  the  poll,  but  it  is  no  principal  chaU 
lenge  either  to  the  array  or  poll,  that  the  sheriff  or  juror  is  of  the 
king's  livery,  but  he  must  conclude  to  the  favour.  3  H.  6.  Chal- 
lenge 17. 

If  an  alien  be  indicted  or  appealed  of  felony,  tho  the  indict- 
ment ought  to  be  by  a  grand  inquest  of  Engliahy  yet  by  the 
statute  of  28  E.  3.  cap,  13.  the  trial  shall  be  per  medieiaiem 
linguasy  viz,  half  the  jury  to  be  of  aliens,  except  in  case  of  felo- 
ny by  Egypliansy  within  the  statute  oi  \  fy  2  P.  fy  M,  cap,  4. 

And  this  statute  extends  to  felonies,  as  well  made  after  the 
statute  of  28  E.  3.  as  before,  for  the  statute  is  general  all  man- 
ner of  inquests. 

And  this  statute  extended  to  trial  of  aliens  indicted  of  treason 
also,  and  so  the  law  stood  till  I  S^*2  P.  fy  M.  cap.  10.  which  re- 
stored  the  common-law  trial  in  treason,  and  consequently  ousted 
medietas  linguw,  1  Man  Dy.  145.  a.  Shirley^s  case.  Co.  P. 
C.  p.  »7. 

If  upon  an  indictment  of  felony  against  an  alien  he 

Elead  nol  guilty^  and  a  common  jury  be  returned,  if  [272] 
e  doth  not  surmise  his  being  an  alien  before  any  of  the 
jury  sworn,  he  hath  lost  that  advantage,  Dy.  304.  a.  but  if  he 
alledge,  that  he  is  an  alien,  he  may  challenge  the  array  for  that 
cause,  and  thereupon  a  new  preceptor  venire  facias  shall  issue, 
or  an  award  be  made  of  a  jury  de  medietate  linguae.  21  H.  7. 
32.  b.  but  it  is  more  proper  for  bim  to  surmise  it  upon  bis  plea 
pleaded,  and  thereupon  to  pray  it.  • 

It  seems,  that  upon  indictments  of  treason  or  felonies,  the  pri- 
soner pleading  not  guilty  there  ought  at  common  law  to  be  four 
.hundreders  returned:  vide  Sat.  33  H.  8.  cap.  23.  that  ousted 
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challeDge  for  shire  or  hundred  in  cases  of  treason,  but  that  sta- 
tute as  to  treason  was  altered  by  1  ^2  P.  ^  M.  cap  10. 

But  the  statute  of  35  H.  8.  cap.  6.  requiring  six  hundreders, 
and  that  of  27  Eliz»  cap.  6.  requiring  only  two  hundreders  in 
personal  actions  extend  not  to  trials  upon  indictments  of  treason 
or  felony. 

Yet  I  never  knew  any  challenge  for  de&ult  of  hundreders 
upon  a  trial  of  q^  indictment  for  felony  or  treason. 

Challenges  to  the  poll  for  cause  are  many,  as  in  other  cases, 
which  I  shall  not  mention  at  large,  because  they  are  all  gathered 
up  by  my  lord  Coke  super  lAt  §  234.  but  shall  only  mention 
such,  as  more  specially  belong  to  capital  causes. 

By  the  statute  of  33  H.  8.  cap.  12.  for  treason  or  felony  com- 
mitted in  the  king's  house  and  tried  before  the  lord  steward  all 
challenge  except  for  malice  is  taken  away.  By  the  statute  of 
25  B.  3.  cap.  3.  it  is  enacted,  ^  That  no  indicter  be  put  in  in- 
quest agaiust  the  party  indicted,  if  he  be  challenged  for  that 
cause." 

By  the  statute  of  2  H.  5.  cap.  3.  no  man  is  to  be  admitted  in 
any  inquest  upon  the  trial  of  the  death  of  a  man,(a)  unless  he 

(a)  That  is  to  say  in  capital  causes :  This  statute  was  introdactive  of  a  new  law 
only  with  respect  to  the  quantum  of  the  freehold,  for  hy  the  common  la^  it  was 
requisite  that  a  juror  should  be  a  freeholder,  so  that,  tho  this  statute  be  repeaU 
by  the  general  words  ot  i  Sf  2  P.  ^  M.  cap.  10.  as  to  treason,  yet  some  freehold 
was  still  necessary,  and  so  it  was  allowd  in  FUzharri9^9  case  by  Pemberion,  C.  J. 
See  Stat.  Dr.  Vol,  III.  p.  263.  notwithstanding  it  was  mled  otherwise  in  the  case 
of  lord  Attstel  by  the  same  judge,  ^aU  TV.  VoL  III.  p.  634.  and  in  the  case  «f 
Col.  Sydney.  Ibid.  p.  736.  which  last  resolutions  were  declared  to  be  illegal  by 
several  acts  of  parhament.  See  l  W,  Sf  M.  Seu.  2.  cap.  2.1  W.Z.  cap,  3.  See 
also  Sir  John  HatoUs^s  remarks  on  those  trials.  SiaU  TV.  VoL  IV.  p.  169.  Sc 
p.  189.  By  4  4  5  IF.  4r  M.  cap,  24.  continued  by  10  An$t.  cap.  14.  4r  9  Geo.  L 
cap.  8.  *tis  not  sufficient,  that  a  juror  be  a  freeholder,  but  he  must  also  hare  within 
the  same  county  freehold  or  oop^hold  lands  to  the  clear  yearly  value  of  ten  pounds, 
and  tho  this  statute  seems  principally  to  regard  counties  at  large,  yet  it  hath  been 
allowd  to  extend  to  trials  in  London  for  high  treason.  Franeia*s  case.  8iai.  TV. 
Vol.  VI.  p.  58.  and  Layer^o  case,  Siat.  TV.  VoL  VI.  p.  345.  See  the  sUtntes  of 
3  Oeo,  2.  cap.  25,  Sf  4  6eo.  2.  cap.  7.  made  perpetual  by  6  Oeo.  cap.  37^  whereby 
it  is  provided,  **  That  all  leaseholders  upon  leases  for  the  term  of  500  years  or 
more,  or  for  99  years,  or  any  other  term  determinable  upon  one  or  more  lives  of  an 
estate  in  possession  in  land  in  their  own  right  of  the  yearly  value  of  twen^ 
pounds  or  upwards  over  and  above  the  reserved  rent  payable  thereoat,  (or  in  tm 
county  of  Middle$ex  upon  any  leases,  where  the  improved  rents  or  value  amount 
to  fifty  pounds  or  upwards  per  manum  over  and  above  all  ground  rents  or  other 
reservations)  may  he  summoned  or  impannelled  to  serve  oo  jories  in  like  manner 
as  freeholders,  Sfe.  And  that  the  sheriffs  of  Lsiufen  shall  not  impannel  or  retoni 
any  person  to  try  any  issue  in  the  King^M^bench^  Common  PleoM,  and  Exchequort 
or  to  serve  on  any  jury  at  the  sessions  of  oyer  and  lerminer^  gaol-delivery,  or  ses- 
sions of  the  peace,  but  such  who  shall  be  an  householder  within  the  said  city,  and 
have  real  or  personal  estate  to  the  value  of  one  hundred  poonds,  and  that  no  person 
shall  he  impannelled  or  returned  to  serve  on  any  jury  for  the  trial  of  any  capital 
offense,  who  shall  not., be  qualified  to  serve  as  a  juror  in  civil  causes;  and  the  same 
matter  and  cause  alleged  by  way  of  challenge  and  so  found  shall  be  admitted  as 
a  principal  challenge,  and  the  person  so  challenged  may  be  examined  oo  oath  as 
to  the  truth  of  the  said  matter.*' 
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have  lands  or  tenements  of  the  vcAne  o{  40s,  per  ann.  above  all 
charges,  if  he  be  challenged :  And  by  the  construction  of  this 
statute,  1.  It  must  be  land  of  that  value  in  the  same  county.  9  Hi 
7.  1.6.  Again  2,  He  must  not  only  be  seised  thereof  at  the 
time  of  the  pannel  made,  but  also  at  the  time  that  he  comes  to 
be  sworn,  otherwise  he  may  be  challenged.   12  H.  7.  4.  a. 

And  altho  the  statute  of  21  Eliz.  cap.  6.  hath  raised  it  to  41. 
per  annumf  yet  that  extends  only  to  issues  joined  in  the  king's 
bench,  common  pleas,  exchequer,  and  justices  of  assise,  so  that 
it  reacheth  not  to  trials  of  felons  before  justices  of  gaol-deli  very, 
oyer  and  terminerj  or  of  the  peace,  but  these  trials  stand  as 
they  did  by  the  statute  of  2  H.  6.  as  to  the  value  of  jurors,  vide 
sidi.  33  H.  8.  cap.  23. 

But  vet  by  some  subseauent  statutes  the  value  of  jurors 
freehold  in  cases  of  trial  of  telony  is  changed. 

By  the  statute  of  8  H.  6.  cap.  ultimo  upon  a  trial 
per  medieialem  linguse  aliens  need  not  have  40^.  per  [  274  3 
ann.  ^o  de/ectus  annui  censds  is  no  challenge  as  to  the 
aliens,  but  still  it  remains  a  good  challenge  as  to  the  other  half 
of  the  jury,  that  are  denizens.  Stamf.  P.  C.foL  160.  b. 

By  the  statute  of  23  H.  8.  cap.  13.  upon  trials  of  felony  or 
murder  in  cities  or  boroughs  a  citizen  or  burgher  worth  40L 
personal  estate  may  pass,  tho  he  have  no  freehold,  but  knights 
or  esquires  living  there  are  not  within  this  provision. 

The  statute  of  33  H.  6.  cap.  2.  concerning  indictments  of  per- 
sons living  in  Lancashire  refers  not  to  trials. 

By  (he  statute  of  11  ^.  6.  cap.  1.  a  challenge  is  allowd  of 
any  person  living  in  the  stews  of  Southwark^  tho  he  be  of  suffi- 
cient freehold. 

When  a  prisoner  challengeth  for  cause  he  ought  to  shew  his 
cause  presently(&)  because  it  is  the  king's  suit,  1  H.  5.  10.  b.  38 
•Sssiz.  22.(c)  but  some  books  are,  that  he  shall  not  shew  cause 
till  the  pannel  be  perused  6  R.  2  Challeiige  105.  but  he  must 
shew  all  his  causes  together  per  24  Eliz.  C,  B.  BrackeVs  case. 

If  in  a  trial  upon  an  indictment  of  felony  eleven  be  sworn, 
and  the  twelfth  challenged,  whereby  the  inquest  remains  for 
default  of  jurors,  and  a  distringas  with  a  tales  issue,  and  the 
jurors  appear,  ruled  1.  The  king  shall  not  challenge  any  of  the 
eleven  sworn,  unless  it  be  for  a  cause  happened  since  their 
swearing;  if  it  happen  before,  tho  not  known  till  after,  it  shall 
not  be  allowd.  2.  That  the  eleven,  that  were  last  sworn,  shall 
not  be  now  first  sworn,  but  they  shall  be  called,  as  they  happen 
i\\  the  pannel.  M.  43  ^  44  Eliz.  B.  E,  fVharton^s  case, 
Teh.  23. 

(6)  Mo.  846.    LuU  and  CUrh.  (e)  See  Challenge  128 
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And  the  same  law  is  for  the  challenge  of  the  prisoner  for 
cause,  but  he  may  challenge  them  peremptorily  notwithstand- 
ing they  were  formerly  sworn,  as  before  is  shewn,;?.  870. 

Touching  the  trial  of  a  challenge  for  cause  made  to  the  poll, 
vide  Co.  Lit,  p.  1 58.  a.  If  a  juror  be  challenged  before 
[I  275  ]  any  jury  sworn,  two  triers  shall  be  appointed  by  the 
court^and  if  he  be  found  indifferent  and  sworn,  he  and 
the  two  triers  shall  try  the  next  challenge,  and  if  he  be  tried 
indifferent,  then  the  two  first  triers  shall  be  discharged,  and  the 
two  jurors  tried  indifferent  shall  try  the  rest. 

If  the  plaintiff  challenge  ten  and  the  prisoner  one,  then  he 
that  remains  shall  have  added  to  him  one  chosen  by  the  plain- 
tiff, and  another  by  the  prisoner,  and  they  three  shall  try  the 
challenge.  If  six  be  sworn,  and  the  rest  challenged  the  court 
may  assign  any  two  of  the  six  sworn  to  try  the  challenges. 

If  the  array  be  challenged,  it  lies  in  the  discretion  of  the  court 
how  it  shall  be  tried,  sometimes  it  is  done  by  two  attornies, 
sometimes  by  the  two  coroners,  and  sometimes  by  two  of  the 
jury  with  this  difference,  that  if  the  challenge  be  for  kindred  in 
the  sheriff,  it  is  most  fit  to  be  tried  by  two  of  the  jurors  re- 
turned ;  if  the  challenge  found  in  favour  of  partiality,  then  by 
any  other  two  assigned  thereunto  by  the  court.  29  Eliz.  C  B. 
Lester's  case,  2Vm.  2 1  Jac.  B,  /?.  Loyd  and  fVilliams.(e) 

But  all  this  learning  touching  challenges  to  the  poll,  whether 
peremptory  or  for  cause,  is  intended  of  trials  by  ordinary  juries, 
not  of  trial  by  peers,  for  there  no  challenges  is  allowable,  for 
they  are  not  only  triers  of  the  fact  but  in  some  respects  judges. 
P.  7  Car.  1.  Casus  comitis  Castle-haven,(/)  but  of  this  more 
hereafter.[l] 

(0)  2  tun.  Rep.  363.  (/)  StaU  Dr.  VoLLp.  366. 


[1]  There  are  two  kinds  of  challenge;  either  to  the  array^  or  to  the  polls.  Chal- 
lenge to  the  array  is  in  respect  to  the  partiality  or  default  of  the  sheiiff,  or  other 
officer  who  made  the  return;  and  this  is  two-fb!d.  1.  Principal  ehaUetige  to  the 
array f  which  if  it  be  made  good  is  a  sufficient  cause  of  exemption,  without  leaving 
any  thing  to  the  judgment  of  the  triers.  Some  of  the  causes  of  challenge  of  this 
sort,  are  as  follows;  if  the  sheriff  be  the  actual  prosecutor  of  the  party  aggrieved, 
the  array  may  be  challenged,  though  no  objection  can  be  taken  in  arrest  of  jndg. 
ment  1  Leaeh,  101;  4  B.  Sf  A.  471.  And  if  the  sheriff  be  of  actual  affinity  to 
either  party,  and  the  relationship  be  existing  at  the  time  of  the  return.  Co.  lAtt. 
156,  a.  See  Vanavker  ▼.  Beemer,  1  South.  364;  Munohower  v.  Potion^  10  S,  ^  R. 
334;  if  he  return  any  person  at  the  request  of  the  prosecutor  or  the  defendant, 
Bac,  Abr.  Juries,  E,  1;  or  any  person  whom  he  believes  to  be  more  favorable  to 
one  side  than  the  other;  id,  if  an  action  of  battery  be  depending  between  the 
sheriff  and  the  defendant,  or  if  the  latter  have  an  action  of  deU  against  the 
former,  id.  So  if  th^  sheriff^  or  his  bailiff,  who  makes  the  return,  is  under  the  dts. 
tress  of  the  party  indicting  or  indicted,  or  has  any  pecuniary  interest  in  the  event, 
or  is  counsel,  attorney,  or  servant,  or  arbitrator  in  the  same  cause,  1^.   And  so  the 
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default  of  the  sheriff  ia  pometimes  a  groond  for  tfaU  sort  of  challenge.  Co,  IMU 
156,  a.  See  Oardiner  v.  Turner^  9  Johns^  261;  PringU  v.  JFfuM,  1  Goto.  435; 
12.  ▼.  O'CowMlly  11  Ci.  ^  Finn.  15;  9  Jttn«t  30.  And  in  all  caeee  where  there 
is  a  nuuiifest  partiality  it  will  be  sufficient  to  quash  the  array.  In  Pennsylvania 
it  is  no  cause  of  challenge  to  the  array  that  the  sheriff  was  not  present  the  whole 
timo,  during  which  the  selection  of  jurors  was  made.  Com*  ▼.  Lippard,  S  &  ^ 
R.  395.  See  Crfne  v.  Dygert,  4  Wend.  675;  People  y.  Jetoett,  3  id.  314.  The 
person  challenging  the  array  must  be  prepared  to  prove  the  cause,  and  if  he  omit 
to  challenge,  he  cannot  take  advantage  of  the  alleged  defect  afterwards.  R,  v. 
Savage,  K.  Sf  M.  C.  C.  51;  R.  v.  Sutton,  Q  B.  Sf  C.  417,  H  M.  if  R.  406.  The 
prosecutor  has  a  right  to  this  challenge  as  well  as  the  defendant 

2.  Challenge  to  the  array  for  favor.  This  being  no  principal  challenge,  must 
be  left  to  the  discretion  and  conscience  of  the  triers.  3  Bum,  963.  Ai  if  the 
plaintiff  or  defendant  be  tenant  to  the  sheriff,  this  is  no  principal  challenge,  but 
be  may  challenge  for  favor,  and  leave  it  to  trial.  So  affinity  between  the  son  of 
the  sheriff  and  the  daughter  olf  the  party,  and  the  like,  is  a  challenge  to  the  favor; 
bat  if  the  sheriff  marry  the  daughter  of  either  party,  or  the  like,  this  is  a  principal 
challenge.    1  Jnet.  156. 

Challenge  to  the  poUe,  which  is  three-fold.  1,  Peremptory. — This  is  so  called, 
because  a  person  may  challenge  peremptorily,  upon  his  own  dislike,  without 
showing  any  cause,  3L  Bum,  964.  The  king  snail  not  in  any  case  have  this  per- 
emptory challenge.  R.  v.  Froet,  9  C.  Jf  P.  136.  But  the  crown  is  not  compelled 
to  show  its  cause  of  challenge  until  the  panel  is  gone  through,  so  that  it  may 
appear  that  there  will  not  be  sufficient  to  try  the  prisoner,  if  the  peremptory  objec- 
tion is  permitted  to  prevail.  1  Ventr.  509;  Sir  Thomae  Raym.  473;  Skin.  82; 
3  St.  Tr.  744;  3  id,  52,  869;  2  Hawk.  e.  43.  s.  3;  JR.  v.  Parry,  7  C.  ^  P.  836. 
The  same  praotioe  prevails  in  the  federal  and  some  of  the  state  courts.'  27.  &  y, 
WiUon,  1  Baldwin,  81;  State  v.  Arthur,  2  Dev.  217;  State  v.  StuJmaker  2  Breo.  1; 
Com.  V.  Jf^i^e,  7  WatU,  585;  Roberte*  Dig.  328.  See  State  v.  Benton,  2  Dev.  Sf 
Bat.  196.  In  treason,  the  prisoner  may  challenge  thirty-five  jurors  at  common 
law;  by  the  6  Oeo.  IV.  e,  50.  s.  29,  no  person  arraigned  for  murder  or  felony  shall 
be  admitted  to  any  peremptory  challenge  above  the  number  of  twenty.  By  the 
Act  of  Congress  of  30  April  1790,  e.  9.s.  30,  if  any  person  or  persons  be  indicted 
of  treason  against  the  United  States  and  shall  stand  mute,  &.c  or  shall  challenge 
peremptorily  above  the  number  of  thirty-five  of  the  jury;  or  if  any  person  or  per. 
sons  be  indicted  of  any  other  offence,  for  which  the  punishment  is  declared  to  be 
death,  if  he  or  they  shall  also  stand  mute,  &c.  or  challenge  peremptorily  above  the 
number  of  twenty  persons  of  the  jury,  the  court,  in  any  of  the  cases  aforesaid,  shall 
notwithstanding  proceed  to  the  trial  of  the  person  or  persons  so  standing  mute  or 
challenging,  as  if  be  or  they  had  pleaded  not  guilty,  and  render  judgment  accord- 
ingly  tliereon.  Peremptory  challenge  is  not  allowed  in  the  trial  of  collateral 
issues,  FoeU  42;  nor  in  a  trial  for  a  misdemeanor,  Reading^ e  case,  7  Hoto.  St* 
Tr.  265;  TUue  Oates*  case,  10  id.  1079.  If  several  prisoners  are  jointly  indicted, 
and  join  in  their  challenges,  they  can  only  challenge  the  limited  number  of  the 
whole;  but  if  they  are  tried  separately,  then  each  of  Siem  may  challenge  the  whole 
number.  R.  v.  Charwick,  Salk.  81.  A  prisoner,  in  a  case  of  felony,  having  chaU 
lenged  twenty  jurors  peremptorily,  cannot  withdraw  one  of  those  chalfenges  to 
ehidlenge  another  juror,  instead  of  the  one  that  he  had  previously  challenged.  R* 
y.  Parry,  1  C.  Sf  P.  836.  In  case  of  felony,  after  twenty  peremptory  chailen&res, 
the  prisoner  may  still  examine  any  other  of  the  jurors  who  are  subsequently  called 
as  to  the^ qualification.  R.  v.  Leach,  9  id.  499.  The  right  of  peremptory  challenge 
is  a  right  not  to  select,  but  to  reject.  U.  S.  v.  Marchant,  4  Afaton  160;  12  Wheat* 
480;  StaU  v.  Smith,  2  Iredell,  402;  but  see  People  v.  Bodine,  1  Denio,  281. 

2.  Principal  challenge  to  the  poUe,  is  where  cause  is  shown,  but  which  if  found 
true,  stands  sufficient  of  itself,  without  leaving  any  thing  to  the  triers.  It  has 
been  allowed  a  good  cause  of  challenge  on  the  part  of  the  prisoner,  that  the  juror 
has  decUred  his  opinion  beforehand,  that  the  party  is  guilty,  or  will  be  hanged,  or 
the  like.  2  Hawk.  c.  43.  s.  28.  But  expressions  used  by  a  Juryman  previous  to 
the  trial  are  not  a  cause  of  challenge,  unless  they  can  be  referred  to  something  of 
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pertomd  ifl-wHl  towards  Am  puly  ehiBsiiffiaf  .  A  t.  BSmm^^  4  B.  ^  AU,  49S. 
In  Barr*!  triil,  on  the  question  of  what  uioald  be  considered  such  a  pre-jnd^in; 
of  the  eaose  as  to  disqnaKfy  a  joror  from  sitting,  C.  J.  Marshall  says,  *  The  object 
of  it  is,  that  the  iory  should  be  perlbctly  importtaL  Now  can  it  be  said  to  bo 
impartial  whilst  the  juror  has  declared  his  opinion  that  the  prisoner  is  gvKOHj  or 
innocent,  that  he  oo^t  to  be  punished  or  that  he  ought  not?  If  a  juror  has  made 
his  decburation  upon  part  of  the  testinranr  it  is  so  much  the  worse,  because  be 
must  be  supposed  to  have  declared  upon  it  without  the  facta,  he  baring  decided 
without  his  legal  knowledge  of  the  testimony.  He  is  therefbn  peonliarlf  unfit 
for  a  juror.  The  question  to  suit  such  a  case  would  be  *  hare  jou  formed  or  do* 
livered  an  opinion  on  the  case?*  Every  man  has  received  impreesions,  but  those 
impressions  if  they  are  not  strong  might  not  disqualify  him.  A  man  lor  instance 
might  think  that  he  is  actionable,  might  think  that  he  is  wrong  or  that  he  is  noC 
It  might  not  extend  to  the  merits  and  ftall  nature  of  the  case  ftr  whieh  the  pri« 
•oner  stands  indicted,  if  it  does  not  the  peison  mij^t  be  aaid  to  be  fair,  beeanso 
his  mind  is  tree  to  receiye  ftirtber  impressions.  The  question  shouki  therefore 
ascertain,  wtiether  he  has  any  opinion  formed  or  not  on  the  case  as  it  is.  Every 
man  may  have  formed  an  opinion  as  to  the  treasonable  nature  of  eertain  acta; 
but  it  is  the  application  of  that  treaaim  to  the  individual  that  makes  the  opin. 
ions  of  the  juror  objectionable.**  Again,  **the  general  principle  of  law  is,  tliat  a 
juror  whose  mind  b  prepared  to  go  upon  the  case  to  receive  bis  convicti<»s  of 
the  guilt  or  innocence  of  the  accused  firom  the  testimony,  and  that  only,  is  the 
only  proper  person  to  be  called  an  impartial  juror.  This  is  tfae^general  view  which 
oourti  have  had  with  respect  to  qualifications,  that  where  a  man  liaa  formed  and 
expressed  an  opinion  upon  the  case  itself,  upon  a  view  of  the  whole  case,  be  is  not 
erteemed  an  impartial  juror.  But  when  a  man  has  formed  an  opinion  upon  only 
part  of  a  case,  f^om  testimony  such  as  he  has  seen  or  heard,  or  when  the  impressloii 
made  is  extremely  li^ht,  it  merits  a  diflferent  treatment*'  Where  there  were  sepa* 
rate  trials  on  a  joint  indictment  it  was  held  good  cause  of  challenge  on  the  second 
trial,  that  a  juror  said  that  if  the  same  evidence  was  to  be  adduced  as  on  the  former 
trial,  the  prisoner  is  guilty.  U.  8,  v.  Wihon^  1  Bald.  78.  A  juror  having  said  upon 
the  Mtr  dirtf  that  he  had  formed  an  opinion  from  what  he  had  heard,  but  that  he  did 
Hot  know  how  much  he  might  be  influenced  by  it,  was  allowed  to  be  challenged  for 
cause.  Com,  v.  Knapp,  9  Pick.  496.  A  juror,  however,  cannot  be  asked  whether 
he  considers  the  facts  set  forth  in  the  indiotment  to  constitute  a  proper  subject  for 
punishment  Com,  v.  Burrell^  16  id.  153;  see  Petfpic  v.  Marvin,  4  Wend,  939; 
Feoph  V.  ilsdtfie,  1  Denie,  S81 ;  Blake  v.  MUUpaugh,  1  Jokne.  SI 6;  Primgie  v. 
Hu$t,  1  Cow.  432;  People  v.  Mather,  4  Wend.  32;  ex  parte  Vermihfen,  6  Cam. 
553;  People  v.  Rathbun,  21  Wend,  509;  Armetead  v.  Com.  11  Leigh,  657;  Heath 
y.  Com.  1  Rottin.  735;  hmne  v.  Kean,  14  A  ^  iZ.  292;  State  v.  BonweU,  2  Mr. 
ring.  529;  Broum  v.  Com.  11  Leigh,  769;  Oeander  v.  Com.  3  id.  780;  Sprow^  v. 
Com,  2  Virg,  Ca.  375;  PoUard  v.  Com.  5  Rand.  659 ;  Hendriek  v.  Com.  5  Leigh^ 
708;  Lilhgow  v.  Com.  2  Vtrg,  Ca.  297;  iSeo^c  v.  WiUiame,  3  Stem,  454;  QvMs. 
berry  v.  State,  3  Stew.  6f  Port.  308;  State  v.  Johne&n,  I  Walk.  392;  State  y.  Hoo- 
ver, id.  318;  King  v.  State,  5  How.  Mioe.  R.  730;  Abwsrfoa  v.  State,  Meige^  26t; 
McOregg  V.  State,  4  Blael^.  106;  Smith  v.  Bamee,  3  Scam.  78 ;  Gardiner  v.  Fce- 
pU,  id.  88;  SeUere  v.  People,  id.  414 

A  juror  is  bound  to  answer  under  oathi  any  questions  asked  him  with  regard 
to  his  competency  as  a  juror,  providing  such  questions  do  not  lend  to  degrade 
him  or  make  him  infamous.  Edward*e  Juryman^ o  Ouide^  85.  A  challenge  of  a 
juror  because  of  his  having  formed  and  expressed  an  opinion  on  the  quastion  to 
be  tried,  can  be  made  only  by  the  party  against  whom  it  was  so  fbrmed  and 
expressed.  State  v.  Benton,  2  Deo.  4r  BaJL  196.  For  other  instancea^f  principal 
challenge  to  the  polls,  see  3  Bam,  965. 

3.  Challenge  to  the  poUe  for  favor,  takes  place  when  either  party  eannol  take 
any  principal  challenge,  but  shows  cause  of  favour,  which  must  be  left  to  the  con- 
science and  discretion  of  the  triers,  upon  hearing  their  evidence,  to  find  him  fovor- 
able  or  not  favorable.  And  the  causes  of  favor  are  infinite.  The  rule  of  law  is, 
that  he  must  stand  indifferent,  as  he  stands  unsworn.  1  /aft.  157.  Bee  geaa. 
rally,  2  Hawk.  e.  43;  Bac.  Abr.  Juriee.  E.;  Com.  Dut,  ChaUenge;  4  BL  Com. 
852;  1  ChiU  C.L.SS31  Whart.  C.  JL.  600;  3  Bum'o  J.  962. 
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CHAPTER  XXXVII. 

GONGSBNINe   SVinENCX   AVD  WrTNBSSJBS. 

Having  gone  through  those  things,  that  are  previous  and  pre- 
paratory to  the  trial,  I  come  now  to  consider  the  trial  itself  by 
jury,  and  the  things  concomitant  with  it.  and  first  concerning 
the  evidence  to  be  given  to  prove  the  prisoner  guilty. 

To  give  a  full  account  of  evidence  of  this  kind  there  will  be 
these  things  examinable.  1.  The  quality  and  qualifications  of 
witnesses.  2.  The  mnuner  of  their  testimony,  what  upon  oath, 
and  what  without  oath.  3.  Those  evidences  and  examinations, 
that  are  in  writing,  what,  and  when  allowable,  and  what  not. 
4.  The  things  testified,  and  therein  of  presumptions  and  pre- 
sumptive evidences  by  the  common  law,  and  by  acts  of  parlia- 
ment. 5.  What  variance  between  the  evidence  and  indictment 
maintains  the  indictment. 

I.  Concerning  the  quality  and  competency  of  witnesses  to 
be  produced. 

It  is  to  be  observed,  that  there  be  many  circumstances  that 
disable  a  juror  or  are  sufficient  causes  of  exceptions  or  chal- 
lenges of  him,  that  are  not  allowable  exceptions  against  a 
witness. 

The  exception  of  kindred  is  a  good  cause  of  challenge  against 
a  juror,  but  not  against  a  witness^  therefore  the  father  may  be 
a  competent  witness  for  or  against  his  son,  or  i  converso,  the 
master  for  his  servant  or  i  converso.  These  and  the  like  excep- 
tions  may  be  to  the  credit  or  credibility  of  a  witness,  bat  are 
not  exceptions  against  his  competency. [1] 


[1]  The  oredibilHjr  of  a  wHmm  is  compoanded  of  his  knowledge  of  the  facts  be 
liBtines  hiw  disinterestedoess  his  integrity — his  veracity — and  his  being  bound 
to  speak  the  troth,  by  soeh  an  oath  as  he  deems  obligatory*  Proportioned  to 
these,  is  the  degree  of  credit  his  testimony  deserves  from  the  ooort  and  jory. 

From  th€iT  Knowledge,] — Althoogh  a  witness  be  perfectly  disinterested,  a!- 
tiiongh  he  be  a  man  of  integrity  and  veracity,  and  have  a  jnst  sense  of  the 
moral  obligation  of  the  oath  he  has  taken,  still  the  degree  of  credit  to  be  given 
to  his  testimony  depends  upon  his  real  knowledge  of  the  ^ts  he  testifies.  A 
man  may  be  deceived  in  a  fiict,  from  deriving  his  knowledge  of  it  throogh  a 
false  mediam;  from  his  attention  being  oceapied  more  by  the  circumstances  ac- 
companying it  than  by  the  fkct  itself,  at  the  time  of  its  occurrence;  or  from  a 
thousand  other  circumstances,  which,  if  candidly  stated,  might  be  satisfactorily 
answered  and  accoonted  for  by  the  other  party,  so  as  to  convince  the  witness 
himself  that  he  laboured  under  a  mistake.  Where  there  is  a  doubt,  tblsrefore, 
whether  the  evidence  given  by  a  witness  be  not  founded  in  some  misconception, 
h  is  the  dnty  of  the  counsel  who  cross-examines  him,  to  question  him  as  to  the 
•oorcea  of  his  knowledge;  his  reasons  for  believing  the  &ct  to  be  aa  he  has 
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For  that  I  may  observe  it  once  for  all,  the  exceptions  to  a 

witness  are  of  two  kinds.    1.  Exceptions  to  the  credit  of  the 

witness^  which  do  not  at  all  disable  him  from  being 

[  277  ]  sworn,  but  yet  may  blemish  the  credibility  of  his  testi- 

flUted;  his  reasons  for  reoollecting  it;  the  drcumstanoos  attending  its  occur- 
renoe;  whether  it  was  light  or  dark,  and  whether  he  was  near  or  distant,  at  the 
time  it  occurred,  and  the  like;  so  that  the  jory  may  be  able  to  judge  of  the 
degree  of  confidence  they  should  place  in  the  witnesses  testimony.  If  a  witness 
renise  to  answer  such  questions,  or  do  not  answer  them  satisfactorily,  it  should 
have  the  effect  of  detracting  considerably  from  his  credit  in  the  estimation  of  the 

From  their  Dtsinterefleiness.] — A  witness,  to  be  perfectly  credible,  must  not 
be,  in  the  slightest,  degree,  biassed  or  partial  to  one  party  or  the  other.  There- 
fore,  if  it  appear  that  the  witness  is  prejudiced  against  the  party  against  whom 
he  appears,  or  has  before  expressed  sentiments  indicatiTO  of  such  )>rejudioe,  or  if 
it  appear  that  a  prosecution  is  pending  against  him  for  the  same  or  a  similar 
offence,  and  he  come  to  disprove  some  of  the  facts  charged  in  the  indictment 
against  the  defendantr-«]l  these  are  circumstances  which  detract  proportionably 
from  his  credit  In  cases  where  the  defendant  is  not  obliged  to  appear  per- 
sonally at  the  trial,  as  in  the  case  of  informations  and  of  indictments  in  the 
Court  of  King*s  Bench,  the  witnesses  being  liable  as  one  of  the  defendant's  bail, 
not  merely  goes  to  his  credit,  but  seems  to  be  an  objection  even  to  his  compe- 
tency ;  at  least  such  is  the  caae  in  civil  actions.  Where  the  prosecutor  is  to 
derive  an  advantage  from  a  conviction  of  the  defendant,  this  is  no  objection  to 
his  competency;  it  goes  to  his  credit  merely.  A  father  is  a  competent  witness 
for  his  son,  and  a  son  for  his  father;  but  thd  interest  arising  from  the  relation-  , 
ship  detracts  proportionably  from  the  credit  of  the  witness.  See  Giib,  Etk 
149, 155. 

The  defendant  may  be  cross-examined  as  to  his  being  interested ;  see  Doxon  t, 
Haigh,  1  E$p.  409;  and  indeed,  it  may  be  doubted  whether  you  would  be  allowed 
to  prove  his  interest  in  any  other  way,  until  you  had  first  cross-examined  him 
upon  the  subject.  If  he  acknowledged  that  he  was  once  interested,  he  will  be 
allowed  afterwards  to  prove  that  his  interest  has  determined,  without  producing 
the  instrument  by  which  his  interest  was  so  determined.  BiUcher$^  Co^  v.  Joues^ 
1  E$p.  160 ;  Boiham  v.  Swingler,  id.  164.  See  2  Siark,  N,  P,  433;  2  Camp.  14. 
M.^  M.  331,  n.;  I  C.  ^  P.  234;  3  Per  Jf  D.  538.  But  if  his  interest  have 
been  proved  by  other  witaeates,  the  instrument  which  has  determined  it  must  be 
be  produced. 

From  their  Integrity.] — As  to  cross-examining  the  witness  himself  upon  (he 
subject  of  any  offence  imputed  to  him,  there  seems  to  be  a  difference  of  opinion 
among  the  judges  upon  the  point:  some  hold  that  you  cannnt  ask  a  question  of 
a  witness,  the  answer  to  which  in  the  affirmative  would  subject  him  to  punish- 
ment ;  others  that  you  may  ask  the  question,  but  that  the  witness  is  not  boun4 
to  answer  it ;  and  others,  include  in  the  rule,  not  only  questions,  the  answers 
to  which  might  subject  the  witness  to  punishment,  but  also  all  those  where^ 
the  witness  by  his  answer,  might  be  obliged  to  allege  his  own  infamy  or 
turpitude,  although  they  might  not  subject  him  to  any  punishment.  See  the 
cases  collected,  9  Rues.  626  et  eeq.  In  R.  v.  Holding,  Old  Bailey,  June,  1621, 
Bdyley,  J.,  held  that  a  witness  may  be  asked  a  question,  the  a^oswer  to  which 
may  subject  him  to  punishment,  but  he  is  not  compellable  to  answer  it :  and  in 
R,  V.  Slaney^  5  C.  4r  P*  213,  Lord  Tenterden  said,  that  a  witness  would  not  be 
compellable  to  answer  a  question  which  would  tend  to  criminate  him.  All  other 
qnestions,  for  the  purpose  of  impeaching  a  witnesses  character,  may  not  only  be 
put,  but  must  be  answered,  see  Cundell  v.  Pratt,  1  Moo.  ^  M.  108.  .  And  a 
witness  cannot  refuse  to  produce  a  document  kept  by  him  under  the  authority  of 
an  act  of  Parliament,  on  the  ground  that  it  may  criminate  himself.    Bradshaw  v. 
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tnony,  and  in  such  case  the  witness  is  to  be  alio wd,  bat  the 
credit  of  his  testimony  is  left  to  the  jury,  who  are  judges  of 
the  fact,  and  likewise  of  the  probability  or  improbability  ^-cre- 
dibility or  incredibility  of  the  witness  and  his  testimony,  and 

Murphy^  1  C,  Sf  P,  613.  If  the  witnets  be  examined  as  to  the  offence  impoted  to 
him,  and  denj  it,  such  denial  is  conclasiTe,  and  jou  cannot  afterwards  call  wit- 
nesses  or  offer  other  evidence  to  contradict  him.  JR.  ▼.  Watton^  3  ^rk,  149  et 
9tq.  HarrU  v.  Tippetly  2  Camp.  637.  Or  if  g^eneral  evidence  be  given  of  the 
bad  character  of  a  witness,  the  opposite  party  may  cross-examine  the  wit- 
nesses as  to  the  grounds  of  their  opinion,  if  he  think,  it  prudent  to  do  so;  or  Jie 
may  call  witnesses  who  can  speak  to  the  general  good  conduct  of  the  witness*  or 
contradict  any  partieulai'  facts  the  other  witnesses  may  have  disclosed  in  their 
cross-examination.  Where  a  witness  refuses  to  answer  a  question,  his  net  an- 
swering ought  not,  legally,  to  have  any  effect  with  the  jury.  R.  v.  Watson, 
9  Stark.  157;  Ro9€  v.  BUtkemore^  Ry.  ^  At  iV:  P.  383 ;  IJayd  v.  Pauingham^ 
16  Kes.84. 

In  The  Qa€tn^9  ease^  it  was  holden,  that  where  a  witness  for  a  prosecution  has 
been  examined  in  chief,  the  defendant  cannot  afterwards  give  evidence  of  any 
declaration  by  such  witnesst  or  of  acts  done  by  him,  to  procure  persons  corruptly 
to  give  evidence  in  support  of  the  prosecution,  unless  he  have  previously  cross- 
examined  such  witness  as  to  such  declarations  or  acts,    3  B.  4r  ^*  311* 

From  their  Veraetfy.]^-The  character  of  a  witness  for  habitual  veracity  is  an 
essential  ingredient  in  his  credibility;  a  man  who  is  capable  of  uttering  a  de- 
liberate falsehood  is  in  most  cases  capable  of  doing  so  under  the  solemn  sanction 
of  an  oath.  If,  tlierefore,  it  appear  that  he  has  formerly  said  or  written  the  con- 
trary of  that  which  he  has  now  sworn,  (unless  the  reason  of  his  having  done  so 
be  very  satisfactorily  accounted  for,  his  evidence  should  net  have  much  weight  with 
a  jury;  and  if  he  have  formerly  sworn  the  contrary,  that  &ct,  (although  no  ohjeo- 
tion  to  his  competency,  R.  v.  Ttal^  11  EasU  309,)  is  almost  conclusive  against 
his  credibility.  In  strictness,  you  cannot  ask  a  witness  if  at  a  former  trial.he 
swore  differently  from  what  he  is  now  swearing;  but  yon  should  give  in  evidence 
an  examined  copy  of  the  record  of  the  former  trial,  or  at  least  the  niii  prius 
record  (if  the  cause  have  been  tried  at  NUi  Priui,)  Fiiher  v.  KUchingman^ 
BariMS,  449 ;  Fo$ter  v.  Compton^  3  Stark.  364,  and  then  prove  what  the  witness 
swore  at  that  trial,  either  by  having  it  read  from  the  juidffe's  notes,  or  proved 
upon  oath  from  the  notes  or  recollection  of  any  person  who  was  present  at  the 
time.  Mayor  of  Doncatter  v.  Day,  3  Taunt.  363;  CHilb,  Bv.  68,  69.  Or,  if  the 
former  declaration  of  the  witness  were  not  made  by  him  as  witness  in  a  cause, 
yet  if  it  were  in  writing,  it  is  irregular  to  question  him  as  to  the  contents  of  it ; 
you  should  proddce  it,  ask  him  if  it  be  his  handwriting,  and  then  give  it  in  evi. 
dence.  In  Tho  QaurCo  eaoe^  it  waa  holden,  that  in  cross-examining  a  witness 
yon  cannot  state  to  him  the  contents  of  a  tetter,  and  then  ask  him  if  be  ever 
wrote  such  a  letter;  but  you  should  shew  him  the  letter,  ask  him  if  it  be  of  his 
handwriting,  and  if  he  admit  it,  then  give  the  letter*  in  evidence.  Or  you  may 
shew  him  part  of  the  letter,  and  ask  him  if  he  wrote  that  part :  but  if  be  do  not 
admit  that  he  wrote  it,  yon  cannot  then  proceed  to  cross-examine  him  as  to  the 
contents  of  the  letter;  Tho  Queen's  eau^  2  B,  Sf  B.  386;  nor,  even  if  he  admit  it 
to  be  his  handwriting,  can  you  question  him  whether  statements,  such  as  ypu 
suggested  to  him«  are  contained  in  the  letter ;  but  the  entire  letter  must  be  given 
in  evidence.    Id,  388. 

The  witness  cannot  be  asked  whether  he  did  or  did  not  state  a  particular  Act 
before  the  magistrate,  without  first  allowing  him  to  read,  or  have  read  to  him, 
his  deposition.  Reg.  v.  Taj^,  ^C.SfP,  786.  Where  an  accomplice  who  could 
not  read  gave  evidence  ikllipg  very  short  of  what  he  had  stated  before  the  magis- 
trate,  the  judge  allowed  his  deposition,  signed  with  hit  mark,  to  be  shewn  to  him,, 

VOL.  II. — 22 
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these  exceptions  are  of  that  great  variety  and  multiplicity,  that 
they  c^DDot  easily  be  reduced  under  rules  or  instances.  2.  Ex- 
ceptions to  the  competency  of  the  witness,  which  do  exclude 
him  from  giving  his  testimony,  and  'of  these  exceptions  the 


bat  would  not  allow  it  to  be  read  to  him,  in  order  thact  the  proeeciitingr  counsel 
might  examine  upon  it  lUg,  ▼.  Beardmore^  8  C,  4r  F*  S60.  If  the  prisoner  de- 
nies his  signature  or  mark  to  the  deposition,  it  jnay  be  proved  by  the  evidence  of 
any  competent  person  who  heard  it  taken ;  and  it  is  not  necessary  to  prove  it  by 
the  magistrate  or  his  clerk,  Reg,  v.  HeUett,  9  C.  if  P.  748 ;  Reg,  v.  /fearn,  1  C, 
if  Btar,  109,  any  more  than  in  the  ease  of «  confession. 

But  if  the  former  declaration  of  the  witness  were  not  in  writing,  but  merely  by 
parol,  and  not  made  by  him  as  witness  in  a  cause,  in  that  ease  you  may  cross* 
examine  him  on  the  subject  of  it;  and  if  he  deny  it,  you  may  call  another  wit- 
ness to  prove  it  So,  if  a  witness  admit  that  when  before  the  magistrate  he  waa 
eroas-ezamined  for  the  prisoner,  and  it  appears  that  such  cross-examination  is  not 
returned  with  the  depositions,  he  may  be  qoestioned  by  the  prisoner's  counsel  as 
to  the  answers  h6  gave.  R,  v.  BdwardB,  8  C.  ^  F.  S5.  So,  if  it  appear  that  a 
statement  of  the  witoess  before  the  magistrate,  although  written  down  by  him, 
was  not  read  over  to  the  witness,  nor  signed  by  him  or  by  the  magistrate,  the 
witness  may  be  cross-examined  as  to  such  statoment  without  prc^ucing  the 
writing.  Reg,  v.  OriffUhif  90.  ^  P. 746.  So,  a  witness  may  be  cross-examined 
as  to  his  statement  beibre  the  grand  jury  in  the  same  case.  Reg.  v.  CHkton^  10.^ 
Jfar.  672.  If,  however,  a  witness,  when  examined  in  chief  as  to  the  occurrence 
of  a  fact,  answer  that  lie  does  not  remember  it,  the  counsel  on  the  opposite  side 
cannot  give  evidence  of  a  former  declaration  by  the  witness  of  the  fact  having 
occurred,  unless  lie  have  in  cross-examination  questioned  the  witoess  as  to  such 
declaration;  for  the  fact  may  have  occurred,  and  the  witness  have  formerly 
declared  his  knowledge  of  it,  and  yet  he  may  not  recollect  it  at  the  time  of  his 
examination.  The  ^ueen*9  case,  i  B,  Sf  B.  299.  It  may  be  necessary  also  to 
stato,  as  a  general  rule,  that  a  witness  cannot  be  cross-examined  as  to  any  distinct 
collateral  fact,  not  relevant  to  the  matter  in  issue,  for  the  purpose  of  disproving 
the  truth  of  the  expected  answer  by  other  witnesses,  in  o^der  to  discredit  the 
whole  of  his  testimony.    Spenceley  v.  Willott^l  Ea$t^  108. 

A  cbnsideration  of  the  probability  of  the  fact  also  may  aid  in  forming  a  jodg* 
meot  of  the  credit  that  should  be  given  to  a  witoess  for  veracity.  If  he  tell  of 
a  fact  having  occurred  which  is  contrary  to  common  experience  and  observa- 
tion, it  will  require  that  bis  integrity^  veracity,  and  means  of  knowledge  should 
be  indisputable,  to  induce  us  to  believe  it;  but  if,  on  the  contrary,  the  hct  stated 
by  him  be  very  likely  to  have  happened,  we  may  be  induced  to  believe  it,  without 
very  scrupoloosly  inquiring  into  his  character  for  integrity,  veracity,  Slc  The 
strength  of  the  evidence  should  always  be  great  in  proportion  to  the  improbability 
of  the  fact  to  be  esUblished  by  it 

It  may  be  necessary  to  observe,  that  if  a  witoess  called  to  prove  a  fact  provo 
the  contrary,  his  credit  cannot  be  impeached  by  general  evidence;  Ewer  v.  Am* 
hro$e,  2B,ifC.  750;  BvU^  N.  P,  397;  but  the  party  is  at  liberty  to  make  oat 
his  case  by  other  and  contradictory  evidence,  for  the  other  witnesses  are  not 
called  directly  to  impeach  the  credit  of  the  first  i6.;  Regiv.  Ball,  8  C.  ^  P. 
745.  It  seems,  also,  that  it  is  not  competent  for  a  party  to  shew  that  his  own 
witness  has  at  any  time  given  a  different  account  of  the  same  transaction, 
3  B,  SfC,  746 ;  Reg,  v.  Farr,  8  C.  ^  P.  768 ;  Recr,  v.  Ball,  9uprtL  In  one  case, 
however,  where  the  judge  called  a  witoess  upon  the  back  of  the  indictment,  who 
gave  evidence  in  form  against  the  defendant,  and  the  judge  ordered  the  deposi- 
tion of  the  witness  before  the  coroner  to  be  read,  to  shew  ite  inoonsistency  with 
the  testimony  then  given,  the  twqive  judges  thought  him  right  in  so  doing,  and 
Lord  Fillenborough  and  Mattsildd,  C.  J.,  thought  that  tho  proseeotor  had  th» 
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eoart  is  the  judge,  and  of  these  latter  kind  of  exceptions  I  am 
here  to  treat. 

If  a  person-  be  ontlawd  in  a  personal  action,  it  is  a  good 
cause t>f  challefige  against  him  as  a  juror,  but  yet  he  shall  be 
sworn  as  a  witness  notwithstanding  bis  outlawry.  Coke  super 
LzL^.l.JbL  6.  6. 

The  common  incapacities  or  incompetencies  of  witnesses  are 
reckoned  up  by  my  lord  Cake  ubi  svprayviz.  1.  If  he  be  attaint 
of  giving  a  false  verdict.  2.  Or  attaint  of  a  conspiracy  at  the 
king's  suit,  for  then  he  is  to  have  a  villainous  judgment  and 
amittere  liberam  legem^  otherwise  it  is  if  he  be  only  attaint  at 
the  suit,  of  the  party:  vide  ^4  E.  3.  73.  b.  43  JS.  3.  33.  b.  4  H. 
5.  Judgment  220.  46  Jissiz.  1 1.  27  ^ssiz.  59.  3.  If  h^  be 
convict  of  perjury.  4.  Convict  of  a  prssmunire.  •  5.  Convict 
of  forgery  upon  the  statute  of  5  Sliz.  cap.  14.  but  [not]  a  con- 
viction upon  the  statute  of  I  H.  5.  cap.  3.  6.  If  he  be  convict 
offelony.(a)  And  therefc^re  it  Should  seem,  that  an  approver 
shall  not  be  sworn  as  a  witness,  if  the  appellee  plead  to  the 
country,  but  only  his  general  oath,  that  he  taketh  at  the  time 
of  his  becoming  an  approver,  shall  be  taken,  quod  tamen  quaert, 
for  this  case  differs  from  the  testimony  of  a  person  convict,  for 
the  approver  accuseth  himself  as  well  as  the  appellee.  7.  If 
by  judgment  he  hath  lost  his  ears.  8.  Or  by  judgment  stood 
upon  the  pillory.  9.  Or  tumbrel.  Co.  P.  C.  219.  for  they  are 
thereby  infamous.  10.  Or  been  branded,  stigmatieus. 
11.  Or  being  a  champion  in  a  writ  of  right  becomes  [278] 
recreant  or  coward,  for  these  render  a  person  infa^mous, 
so  that  he  loseth  liberam  legem.12'] 

(a)  See  DangtrfitW9  com  in  the  trial  of  lord  dutlemain^  Stat.  Tr.  Vol.  lit . 
p.  AA.  JZtfym.  37S^.  and  U)e  trial  of  EUx.  Cellier,  Stat.   Tr.   Vol.  111.  p.  35. 
itaym.  369. 

■  -  -  ■         -  -  '■  ,  , 

nme  right    R.  ▼.  Oldroyd,  R.  Se  R,  BQ,    See  Arehbold  Crim.  Plead  $c  ^v. 
p.  149. 

[9]  Before  the  paning  of  the  statute  6  &  7  Viet  e.  85»  persons  convicted  of 

treason,  felony,  piracy,  prtsmunire,  perjury,  forgery,  2  Hawk.  c.  46, «.  19;  OUb. 

Ev.  139;  2  EM.  Abr.  616;  Co,  Lit.  6;  or  any  other  species  of  the  crimen  faUi^ 

such  as  conspiracy,  barratry,  and  the  like;   R,  v.  PriddU^  I  Leach^  443;  Ji.  ▼. 

.  Ford,  fiSalk.  690 ;  see  BtuheU  ▼.  Barrott,  Ry.  Sf  M.  N.  P.  434,  were  not>aliowed  to 

J  rive  evidence.  Formerly  it  was  the  general  opinion,  that  standing  in  the  pillory 
or  any  offence,  or  undergoing  any  other  species  of  infamous  corporal  punishment, 
incapacitated  a  man  from  being  a  witneea :  3  Hawk.  c.  46,  s.  19 ;  Co.  Lit.  6.  6. ; 
R.  V.  Carter,  5  Mod.  74;  3  Salk.  461,  6S9 :  but  it  was  afterwards  settled  that  it 
was  the  infamy  of  the  crime,  and  not  the  nature^  or  mode  of  the  punishment,  that 
destroved  the  competency;  Pendock  v.  Mackinder,  2  Wil$.  18;  Gilb.  Ev.  140; 
and  therefore,  though  a  man  stood  in  the  pillory  for  a  libel,  dr  for  seditious 
words,  or  the  like,  he  was  not  thereby  disabled  from  being  a  witness.  GUb.  Ev. 
140, 141 ;  3  Lev,  436.    So,  outlawry  in  a  civil  ^uit  did  not  render  a  man  incom- 
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But  yet  in  these  exceptions  these  things  are  te  be  observed. 

1.  That  he  that  allegeth  ibis  exeeption  ou^ht  to  shew  forth  a 
copy  oif  the  record  attested  or  vouch  the  roll  in  .eourt.[3] 

2.  That  if  the  king  pardon  these  offenders,  they  are  thereby 
rendered  competent  witnesses,  tho  their  credit  is  to  be  still  left 
to  the  jury,  for  the  king's  pardon  takes  away  poenam  ^  cutpatn 


Eetent  as  a  witnesa.  Ca,  Hu  6.  6. ;  3  /bwik.  c.  46,  a.  21 ;  nor  a  eonviction  for 
ecpingr  a  ^oiing-boaBe;  it.  v.  Orani^  Ry,  Sf  M,  N,  P.  270.  Nor  had  the  mere 
commifliiion  of  any  offence  that  afiect,  unteas  the  party  had  beefi  actually  con- 
victed of  it    Kdi  17, 18;  1  iSSd  51;  Cowp.  3.    See  U  Ea$t,  309. 

A  pardon,  alao»  of  any  of  these  offencea,  had  the  effect  of  restoring  oompe- 
teocy,  in  aa  foil  a  manner  as  if  the  witness  had  never  been  oonyicted;  2  Hawk. 
c»46i  a.  22;  Oilh.  Ev,  141, 142;  except  in  two  cases  only,  vizi  perjury  on  the 
Stat.  5  £1.  e.  9,*  and  conapiracy  at  the  suit  of  the  queen ;  R,  v.  G^tase,  1  Ld. 
JRaym,  267;  jK.  v.  For i{,  2  SaUc,  690;  2  Hawk,  t,  46,  a.  22:  and  so  had  the  en- 
durance of  the  puniabment,  upon  a  conviction  for  any  ielony  not  capital,  or  for 
any  misdemeanor,  except  perjury  and  subornation  of  perjury.  6  O.  4,  e.  25, 
a.  2 ;  9  <?.  4,  c.  32,  m.  3, 4. 

But  now,  by  the  staL  6  &  7  Ftct.  e,  85,'  a.  1,  no  person  offered  aa  a^  witness 
shall  be  excluded  by  reason  of  incapacity  from  crime  or  intereat  from  giving 
evidence*  either  in -person,  or  by  deposition^  according  to  the  practice  of  the 
court,  on  the  trial  of  any  issue  joined,  or  of  any  matter  or  qtkestion«  or  on  any 
inquiry  arising  in  any  suit,  action,  or  proceeding,  civil  or  criminal,  in  any  court, 
or  before  any  judge,  jury,  ahertff,  coroner,  magiatrats,  officer,  or  peraon  having, 
bylaw  or  }pij  consent  of  parties  authority  to  hear,  receive,  and  examine  evi- 
dence; but  every  person  so  offered  may  apd  shall  be  admitted  to  give  evi,. 
dence  on  oath,  or  solemn  affirmation,  in  thoae  cases  wherein  affirmation  ia  by 
law  receivable,  notwithstanding  that  such  person  may  or  ahall  have  an  interest 
in  the  matter  in  question,  or  in  tlie  event  of  the  trial  of  any  iasue,  matter,  ques* 
tion,  or  inquiry,  or  of  tlie^suit,  action,  or  proceeding  in  which  he  ia  ofiered  as  a 
witness,  and  notwithstanding  that  such  peraon  offered  aa  a  witness  may  have 
been  previously  convicted  of  any  crime  or  offence.  See  Arekbold  Crim,  Plead, 
^  Ev,  p,  144. 

[3]  Some  of  the  late  law  writers  draw  a  distinction  between  what  they  call 
tonvtction  and  judgment  and  aver  that  eenvictum  will  in  no  case  exclude  a  wit- 
n^  on  the  ground  of  inlamy  without  judgment  (See  1  Slark,  an  £b.  95.  1  OrtemL 
ORJBs.  §375*  2  i^tiaa.  on. Crtmea,  9 74.)  This  doctrine  ia  in  express  contradiction 
of  Lord  Hale  and  Sergeant  Hawkins,  who  allege  that  eomricfian  will  in  the  cases 
which  they  give  render  infamous,  snd  plainly  not  confonnditig  it  with  judgmtmt^ 
of  the  value  of  which  and  the  distinction  between  them  they  apeak  in  the  same 
connexion,  (see  2  Hale  277 ;  2  Hawkins  cA.  46.  §  19.  Co,  IMU  6  &.)  all  the  caaea 
referred  to  by  the  later  writers  (ut  supra)  will  be  found  to  extend  only  to  coiroic- 
tion  by  verdict  and  to  that  extent  the  doctrine  ia  a  sound  one,  because  aa  Lord 
M ansneld  says  in  Lee  v.  Oansell,  Cowp,  j».  1,  the  party  has  his  right  to  his  mo- 
tion in  arrest  of  judgment*— A  right  as  sacred  and  aa  much  belonging  to  the 
party  as  his  trial  for  that  verdict  But  conviction  by  verdict,  if  verdict  alone  can 
be  technically  called  conviction,  ia  not  the  only  conviction;  Lord  Hale,  apeaks  of 
the  defendant  in  that  caae  not  aa  one  convict,  but  as  one  eonviei  hy  verdict, 
(See  2  Hale  228.)  Where  the  defendant  on  arraignment  pleada  £uilty  to  the 
indictment  this  ia  conviction^  (2  Hale  225)  and  what  reaaon  can  be  given  why  the 
person  thus  convict  should  not  be  excluded  as  in&mous  as  well  l^fore  as  after 
judgmant,  particularly  under  the  later  doctrine  that  it  ia  the  crime  and  in  no  case 
Uie  infa^ny  of  the  punishment  that  incapacitatea. 
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in  foto  hiimanoj  M.  IB  Jae.  B.  S,  CtHdington  fy  Wilkin9:{b) 
bnt  yet  it  makes  not  .the  man  always  an  honest  man,  and  there- 
fore he  shall  not  be  a  juryman  11  jK  4.  41.  bdt  yet  may  be  a 
witness  against  the  opinion  of  my  lord  Coke  in  Crashaw^s  case, 
Af.  11  Jae.  B;  B,  BuUirode  154.  quod  vide. 

If  a  man  be  convict  of  felony,  and  prays  his  clergy,  and  is 
burnt  in  the  hand,  he  is  now  a  competent  witness,  for  by  the 
statute  of  18  Eliz,  cap.  7.  it  countervails  a  purgation  and  a  par* 
dpn,  and  he  is  thereby  enabled  afterwards  to  acquire  goads; 
Hob,  288.  Searle  and  PVilliams. 

And  so  it  is  if  he  be  in  orders,  whereby  burning  in  the  hand 

is  discharged  by  the  statute  of  4  H,  7.  cap.  13.  Hob.  ubi  supra. 

'  And  so  it  is  if  the  burning  in  the  hand  be  pardoned,  Hob.  ibid. 

or  if  he  prays  his  clergy,  tbo  the  court  do  respit  his  readin^^ 

gusercy  vide  Hokraft^a  case,  4  Co.  Bep.  46«  a. 

There  are  certftin  other  matters,  that'  render  a  man  incompe* 
tent  to  be  a  witness,  tho  they  are  not  sucti  as  render  him  infa- 
mous by  judgment  or  award  in  any  of  the  king's  courts. 

1.  Some  are  disabled  in  regard  of  defect  of  intellectuals:  A 
person  of  non,  sane  memory  cannot  be  a  witness,  while  he  is 
under  that  insanity,  but  if  he  have  lucida  intervallaf  then  during 
the  time  he  hath  understanding  he  may  be  a  witness.[4]  Co. 
Lit.  ubi  supra.  But  it  is  a  difficulty  scarcely  to  be  cleared, 
wha^t  is  the  minimum,  quod  sic  disables  the  party. 

If  an  infant  be  of  the  age  of  fourteen  years,  he  is  as  to  this 
purpose  of  the  age  of  discretion  to  be  sworn  as  a  witness,  but 
if  under  that  age,  yet  if  it  appear  that  be  hath  a  competent  dis* 
cretion,  he  may  be  sworn.[5] 

But  in  many  cases  an  infant  of  tender  years  may  be 
examined  without  oath,  where  the  exigence  of  the  pase  []  279  3 
requires  it,  as  in  case  of  rape,  buggery,  witchcraft,  de 
quibus  vide  quse  supra,  Pari  I.  cap.  24.  p.  302.  ^  cap.  58« 
p.  634.  4*  infra,  p.  283. 

2,  It  is  said  by  my  lord  Coke  ubisuprct^  that  an  infidel  is  not 
to  be  admitted  as  a  witness,  the  consequence  whereof  would 
also  be,  that  a  Jew,  (who  only  owns  the  old  testament)  could 
not  be  a  witness. 

(6)  fUb:  67  ^  89. 


{4 J  Q'iJihen  ob  £9.  144,  Com.  IHg.  Tt9tm»  (A,  1.)  LMngwton  ▼.  IReraled,  10 
J6kn$,  363;  JBoant  v.  Hetiieh^  7  Wheat,  453.  One  deaf  and  dumb  may  be  ex. 
amined  br  an  interpreter  who  underatanda  hia  aigna.  R.  v.  Ru$Hn^  1  Leaeh^  408 ; 
1  Rm9dL,  ji.  7. 

[5}  A.  V.  P»W€U^  I  LeacK  1 10*;  R.  v.  Brazier^  ib,  199 ;  A.  ▼.  7V««<r«, 2  S^ra.  700; 
Oilb.  on  A.  144 ;  R  V.  WUHams,  1  C.  if  P.  3:20;  BuUtrU  IV:  P.  293;  JacksQi^  v. 
OruKfy,  16  JoAm.  98. 
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Bat  I  lake  it,  that  altho  the  regular  oath,  as  it  is  allowd  by 
the  laws  of  England,  is  taetis  saeresanetia  Dei  evangeiiis^ 
"wbieh  supposech  a  man  to  be  a  christian,  yet  in  cases  of  neces- 
sity, as  in  foreign  contracts  between  merchant  and  merchant, 
which  are  many  times  transacted  by  Jewish  brokers,  the  testi* 
mony  of  a  Jew,  taeto  libro  legis  Mosaicae  is  not  to  be  rejected, 
andis  used,  as  1  ha  ye  been  informed,  among  jail  nations.[6] 

Yea  Jhe  oaths  of  idolatrous  infidels  have  been  admitted  in  the 
municipal  laws  of  many^  kingdoms,  especially  si  juraverit  per 
verum  Deum  creaiorem^dind  special  laws  are  instituted  in  Spain 
touching  the  form  of  the  oaths  of  infidels.  Vide  Covarruviamf 
Tom.  L  part  1.  dejuramenti/orma,{c) 

And  it  were  a  very  hard  case,  if  a  murder  committed  here  in 
England  in  presence  only  of  a  Turk  or  a  JeWy  that  owns  not 
the  christian  religion,  should  be  dispunishable,  because  such  an 
oath  should  not  be  tak^f^,  which  the  witness  liolds  binding,  and 
cannot  swear  otherwise,  and  possibly  might  think  himself  under 
no  obligation,  if  swora  according  to  the  usual  style  of  the  courts 
of  England. 

But  then  it  niust  be  agreed,  that  the  credit  of  such  a  testimony 
must  be  left  to  the  jury. 

3.  Some  regularly  are  disabled  in  respect  of  the  civil  unity  of 
their  persons,  as  the  husband  regularly  is  not  allowed  t6  be  a 
witness  for  or  against  the  wife,  or  I  converse;  but  vide  touching 
this  also  at  large  Par/  I.  cap.  24.  in  fine  S^  ibid.  cap.  64./).  6S3. 
super  statut.  1  Jac,  cap.  1L[7] 

(«)  P.  349.  Edit.  AfUwifp.  1614. 


[6]  OmickMndT.  Barker,  WUU$,5^;  1  Atk,  19;  1  WUs.  84;  BvUer*9  N.  P.293; 
jR.  V.  Taylor,  Peake,  1 1;  /Z.  v.  Enhreehman,  1  Car.  A  MaxBh.  346;  BmIU  v.  SwarU 
wood,  3  Uoioen,  431;  People  v.  MaUeeon,  3  Cowen,  433;  Wak^eld  v.  Roee,  5  JMa- 
4on,  is.  See  Huneeom  v..  Ifunscom,  15  Mate.  184 ;  Mwood  ▼.  Welion,  7  Ceiifi.  66 ; 
Curiie  y.  Strong,  4  Day,  51.  As  to  the  way  and  i\m6  of  taking  objection  to  com* 
potency  of  witnese  in  this  respect,  see  note  to  1.  Greenl.  on  Ev.  sect,  370. 

•  [7]  It  is  a  general  role  of  evidence  that  husband  and  wife  cannot  be  witneseoi 
either  for  or  a|piinst  each  other;  Co,  LUt,  6.  6.;  OUb.  Ev,  133,  134;  Dania  r.Din^ 
woody,  4  T.  R,  678;  3  T.  12.  363;  Hardw.  364;  Bae,  Abr.i  Evidence,  (A.  1;)  ace 
1  Str,  504;  nor  against  any  other  person  indictedjointly  with  the  husband  or  wife; 
R.  V.  Smith,  1  Mood,  C,  C,  389 ;  and  it  is  doubtful  if  this  rule  do  -not  extend  to  the  case 
of  a  woman  cohabiting  with  a  man  &nd  passing  as  his  wife.  See  Campbell  ▼.  7\oein- 
low,  1  Price,  81 .  ,  Where  several  were  indicted  for  a  conspiracy,  Lord  Ellenbo- 
rough  refused  to  allow  the  wife  of  one  of  them  to  give  evidence  in  favour  of  some 
of  the  others;  for,  if  all  the  others  were  acquitted,  the  husband  moat  consequently 
have  been  acquitted  also.  R,  v.  Locker,  5  Esp.  107:  and  see  i2  v.  Frederick,  U  Str, 
1094.  So,  in  conspiracy,  the  wife  of  one  of  the  defendants  should  not  be  allowed 
to  give  evidence  against  any  of  the  others,  as  to  any  act  done  by  him  in  further, 
ance  of  the  common  design,  particularly  after  evidence  given  connecting  the  hue. 
band  with  that  defendant  in  the  general  conspiracy.    JR;  v.  Sergeant,  R.SfM.If. 
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4.  Some  are  disabled  to  be  witnef^ses  in  respect^  that  they  are 
coQceriied  in  interest. 

And  therefore  a  party  to  an  usnrious  contract,  if  the 
money  be  unpaid,  shall  not  be  received  as  a  witness  to  [  280 1 
prove  the  usury,  because  he  avoids  thereby  his  own  . 
security,  but  otherwise  it  is,-if  the  nroney  be  already  paidj  and 
the  security  taken  up,  for  then  he  is  allowable,  to  be  a  witne^ 
for  the  \iix)g.(d) 

A,  wounds  J?,  for  which  he  is  indicted,  yqt  B.  may  be  a  wit- 
ness fc^r  the  king:  but  this  shallbe  no  evidence  in  an  action 
brought  by  B,  for  the  assault,  tho  A,h^  convict  at  the  king's 
suit. 

If  a  reward  be  prbnrised  to  a  person  for  giving  his  evidence 
before  he  gives  it,  this^  if  proved,  disables  his  testimony. 
.  And  so  for  my  own  part  I  have  always  thought,  that  if  a 
person  have  a  promise  of  a  pardon,  if  he  gives  evidence  against 

.   9 

(d)  Co.  JM,  6. 6. 


P.  352.  So,  a  married  woman  caiinot  bo  called  to  prove  a  conyersation  between 
the  prisoner  aod  ber  husband,  which  goetf  to  th^w  tliat  her  husband  and  the  pri- 
soner committed  the  felony  for  which  the  prisoner  is  tried.  ILr.  GUed^  ikitrUon^t 
Dig.  849.  But  the  wi^  of  a  person  already  convicted  for  tl^^me  offence  is  a 
competent  witness  against  the  prisoner.  Reg,  ▼.  M.  WUHams^C,  ^  P,  S84. 

To  the  rule  above  laid  down,  however,  there  are  several  exceptions,  namely, 
PtrsI,  in  cases  of  high  treason,  hasband  and  wife  may  be  witnesses  against  each 
other.  B.  v.  Chriggt,  21  Raym.  1;  but  see  1  Br,  ^,OM.  47;  Co,  LiU,  66;  1  Halo, 
301,  eortt.;  and  see  1  Hale,  48,  dub.  Secondly^  when  the  husband  is  indicted  for 
a  personal  injury  to  the  wife,  the  latter  is  a  competent  witness  to  support  the  pro- 
secution; BulL  N.  P.  286;  1  HiUe^  301;  and  the  same,  when  the  wi&  is  indicted 
for  a  personal  injury  to  the  husband.  Where  a  husband  was  indicted  for  being 
present,  aiding  and  assisting  another  in  committing  a  rape  upon  his  own  wife, 
the  wife  was  holden  to  be  a  competent  witness  to  prove  the  offence ;  jR.  v.  AiuUey, 

1  St  Tr,  393 ;  and  the  same  where  a  husband  was  indicted  for  the  battery  of  his 
wife.  R,  V.  Axye^  1  Sir,  635.  So,  upon  an  indictment  against  a  man  for  the 
mnrder  of  his  wife,  the  dying  declarations' of  the  wife  >7ere  allowed  to  be  given 
Its  evidenoe  against  him.  R,  v.  Woodcock,  2  jLfaeA,563;  R,  v.  JeAn,  1  Ea$t^  P.  C. 
357.  TTiirdlyt  upon  an  indictment  for  bigamy,  the  second  wife  is  a  competent 
witness  against  the  defendant,  the  first  marriage  being  previously  proved;  for  the 
second  marriage  is  void ;  1  HaU^  393.  So,  upon  an  indictment  for  forcible  abduc- 
tion and  marriage^  the  woman  ia  a  competent  witness  against  the  defendant;  for 
a  Contract  obtained  by  force  has  no  obligation  in  law.  BuU.  N,  P.  ^86;  1  HaU^ 
302 ;  R.  V.  Wak^tld^  publ  hy  Murray,  257.  These  last,  however,  are  not  really 
exceptions  to  the  role  above  mentioned;  for  here  the  woman  is  not,  in  law,  the 
wife  of  the  defendant. 

A  father  or  mother  may  be  a  witness  for  or  against  the  child ;  R.  v.  Mayor  of 
Oakkampion,  1  WiU.  332;  2  T,  R.  263;  6  T,  R.  33Q;  Hardw.  277;  1  Salk.  289 ; 

2  Sir,  925,  940;  Coiep.  591;  a  child,  for  or  against  the  father  or  mother;  GUb.  Et, 
135;  a  servant,  for  or  against  the  master  or  miDtress;>  Id^  n  master  or  mistress 
for  or  against  the  servant  $ee  ArehMd  Crim,  rUad,  4r  Ev.  p.  147. 
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one  of  his  own  confederates^  this  disables  his  testioiODy  if  it  be 
proved  upon  him.(«)[8] 

Yet  in  some  cases  a  consequential  benefit  to  the  witness  dotti 
iiot  disable  his  Testimony,  tho  it  may  abate  the  credit  of  his  te^ 
tiofiony. 

A,  JEi.  and  C.  are  severally  indicted  for  perjury  in  proving  a 
bond,  A.  traverseth  the  indictment,  B.  and  CL  tho  indicted  for 
the  same  offense,  yet  not  being  convicted  may  be  witnesses  for 
•  .tf.  to  prove  the  bond  sealed.  P.  19  Car.  1.  B.  R.  RoL  2.  ad- 
judged  in  the  case  of  Billmorty  Gray^  and  HarbUi^  and  accord- 
ingly ruled  P.  40  Eliz.  C.  B.  0^nsion  and  Downs{f)  in  three 
actions  severally  brought  against  three  persons  for  perjury  in 
Chancery  in  one  and  the  same  point,  for  the  other  two  are  not 

(«)  However  Uie  contrary  opinion  hath  prevailed,  see  Thn^B  ease,  Kel.  18.  and 
Laytr^t  case  Slat.  !IV,  VoL  6.  p,  257.  but  most  certainly  it  is  a  ^reat  objection  to 
tiie  credibility^  if  not  to  the  eompeteocyof  the  witoeei^  vide  mpra,  Prntt  hp»  3Q4. 

(J)  2  R.A.  ess,  pL  3. 


[8]  An  aeeomplioe  wap  always  a  competent  witness  although  his  expectation 
of  pardon  aepended  upon  the  defeadanCs  conviction.  Gilb.  Et,  136;  9  Hawk.  c. 
46,  s.  94.  See  Saj^,  289 ;  Mead  ▼.  J2o6inson,  WUle$,  433.  Sd,  an  sccessary  is  a 
competent  witness  against  his  principal  and  the  principal  against  the  accessary ; 
as,  for  instance;  upon  ain  indictment  for  receiving  stolen  goods,  the  person  who 
stole  the  goods  is  a  competent  witness.  JL  v.  Patrum^  2  JSsst,  786 ;  J2.  ▼.  Hssfom. 
1  LeacA,  467.  fta  the  lact  of  the  witness's  being  an  aocomplice,  accessary,  or 
principal,  detraVf  very  materially  from  his  credit;  GUb»  Ev,  136;  and  it  is 
always  considered  necessary,  (althoagh  in  strict  law  it  is  not  essential,  see  R,  v. 
Hattings,  1  C.  ^  jP.152,)  in  order  to  induce  the  jury  to  credit  his  testimony,  to 
gite  other  evidence  confirmatory  of^  at  least,  some  of  the  leading  circumstances  of 
his  story  from  which  the  jury  may  be  able  to  presume  that  he  has  told  the  troth 
as  to  the  rest  See  Cowp.  336.  If,  upon  an  indictment  against  several,  the  accom- 
plice be  confirmed  in  the  testimony  he  fives  against  some  of  the  prisoners,  bot 
not  as  to  the  others,  still  this  has  been  nolden  sufficient  oonfirmiation  to  warrant 
the  conviction  of  all.    &  v.  Dato&rr,  3  Stark,  43,  ^  n.    And  see  iS.  v.  J&ntB^ 

9  Camp.  131.  And  it  has  been  said,  that  if  an  accooipUoe  be  confirmed  as  to  the 
particulars  of  the  storv,  he  does  not  require  confirmation  as  to  the  person  charged ; 
iSl  V.  Birkett,  R.  Sf  R,  259;  but  this  doctrine  has  been  rejected  in  late  cases; 
inasmuch  as  the  •confirmation  ss  to  the  circumstances  proves  only  th&t  the  accom- 
plice was  participant  in  the  felony,  not  that  the  particular  party  chsrged  was  his 
ooiifederate.  R.  v.  WM,  6  C.  i  P.  595;  R,  v.  WiScet,  1  C.SfP.  172;  R.  v. 
FarUr,  8  C.  ^  P.  107;  Reg.  v.  Dyke,  Id.  261 ;  Reg.  v.  Bxrketi^  Id.  730.  And 
where  upon  an  indictment  against  principal  and  accessaries,  the  case  against  the 
principal  was  proved  bv  an  accomplice,  who  was  confirmed  as  to  the  accessaries, 
bat  not  as  to  the  principal,  the  jury  were  directed  to  acquit  the  prisoners.  R.  v. 
ITeUs,  jtfoo.  Sf  M,  236 ;  JR.  v.  Moores,  1  G.  Sf  P.  270.  Nor  onght  a  prisoner  to  be 
convicted  upon  the  evidence  of  any  iiumber  of  accomplices,  unconfirmed  by  other 
testimony.  R.  v.  JVodbes,  5C.^  P.  236.  The  testin^ny  of  the  w  i  fe  of  aii  accom- 
plice is  not  such  evidence  as  s  Jury  ought  to  rely  upon  as  confirmation  of  his 
statement.  R.  v.  JVfoi,  7  C  ^  P.  1^6.  A  prisoner  who  employed  another  per- 
son to  harbour  a  principal  felon  was  convicted  on  the  uncorroborated  testimony  of 
tite  person  who  actually  harboured  him.  R  v.  JarHs^  2  JIf .  4r  A^*  ^0 ;  Arekbeld 
Crim.  Plead,  it  Ev.  p.  146.    See  People  v.  Whipple^  9  Cotpen,  707;  Com,  v.  Knapp^ 

10  Pick.  417.- 
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immediately  concerned  in  'this  trial,  tho  conseqaentially  they  are 
concerned,  the  point  being  the  same. 

Ifv?.  bring  an  action  upon  the  statute  of  TVinion  against  the 
hundred,  none  that  live  or  have  land  in  the  hundred  shall  be 
admitted  to  give  evidence  for  the  hundred.  M,  1650.  Bennet 
versus  Hundred  de  Her(/ord.(g) 

Yet  if  a  person  be  taken  and  indicted  for  the  robbery^ 
they  of  the  hundred  may  be  admitted  to  prove  the  de-  []  281  ] 
fendant  guilty  of  the  robbery,  and  that  he  Was  taken 
upon  theirpursuit,  tho  this  doth  consequentially  discharge  the 
hundred  upon  the  statute  of  PFinton,  4*  97  Eliz.  cap,  13. 

•^.  brings  an  action  against  S.  wherein  C.  is  produced  as  a 
witness  for  ^.  and  j1,  recovers  upon  his  testimony,  C  is  there- 
upon  indicted  of  perjury  contra  formam  statuti{*)  ad  grave 
dampnum  ipsius  B.  C,  pleads  not  guilty y  ruled  that  B,  shall 
not  be  received  to  givB  evidence  against  C.  because  he  is  the 
party  grieved,  and  shall  recover  20/.  M.  165a  B.  B.  Bacon* s 
case,  2  Boll.  Abr.  %85.  pL  4.  and  jret  it  seems  he  shall  not  re- 
cover the  20/.  upon  the  indictment,  bat  must  bring  his  action 
upon  the  statute;  and  yet  constant  experience,  and  the  very  sta<- 
tiile  o{2lH.  8.  cap.  1 1.  that  gives  restitution  of  goods  to  the  part^ 
prosecuting  an  indictment  of  felony  makes  it  evident,  that  he 
may  be,  and  indeed  ought  to  be  the  witness  to  convict  the  felon, 
tho  thereupon  he  is  to  have  restitution  of  the  i^oods  stolen. 

If  the  tenant  robs  his  lord,  or  the  lessee  lor  life  the  rever* 
sioner,  or  a  resiant  the  lord  of  the  franchise  that  bath  bona  ft- 
londmy  these  may  be  witnesses  upon  an  indictment  or  trial  of 
the  felon,  notwithstanding  the  consequential  advantage  that 
accrueth  by  the  attainder  or  conviction  of  the  party,  yet  the  cre«> 
dibility  of  their  testimony  is  to  be  leA  to  the  jury.  But  \iA. 
hath  a  promise  or  grant  of  the  goods  of  J9.  arrested  of  felony  in 
case  he  be  convict,  I  should  never  allow  A.  to  be  a  witness  (o  con* 
vict  B.  for  he  by  his  own  act  after  the  felony  committed  acquires 
the  interest,  and  so  acts  and  swears  for  his  own  advanta  g. 

•tf.  brings  an  appeal  against  j9.  for  the  death  of  C  his  father 
or  her  husband,  •/?.  cannot  be  a  witness  against  B.  upon  not 
guilty  pleaded,  because  it  is  his  or  her  own  suit. 

But  if  «/9.  be  nonsuit  upon  the  appeal,  and  so  the  pri- 
soner is  arraigned  upon  the  appeal  at  the  king's  suit,  ^  282  J 
now  t^.  may  be  a  witnesS|  because  now  the  prosecution 
is  merely  for  the  king. 

(g)  a  R,  A.  685.  jL  6.  SUfL  333.  bat  this  is  now  iilUrd  by  8  (7eo.  3.  eaj^  16. 
for  by  that  statute,  **  Anj  person  inhabiting  within  the  hundred  or  any  franchise 
thereof  shall  be  admitted  as  a  witness  on  behalf  of  Uie  hundred  in  the  same  man* 
ner,  as  if  he  were  not  an  inhabitant  of  that  hondredt  but  resided  in  any  other  hon- 
dred  whatsoever.** 

(•)  Vu.  5  Eliz,  cap.  9. 
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*  If  a  man  t>e  indicted  of  high  treason,  the  king  cannot  by  his 
great  seal  or  ore  tenvs  give  evidence,  that  he  is  guilty,  for  then 
he  should  give  evidence  in  his  oivn  cause ;  vide  supra^  cap,  28. 
p.  217.  4"  Parf,  I.  cap.  26.  p.  344.  the  case  of  the  earl  of  Za/i- 
caster. 

Nay^  ahho  he  may  in  person  sit  on  the  king's  bench,  yet  he 
cannot  pronounce  judgment  in  case  of  treason,  but  it  is  per- 
formed by  the  senior  judge,  for  as  he  cannot  be  a  witness,  so 
be  cannot  be  a  judge  in  proprid  causd,[9^'\ 

And  the  same  law  is  for  felony  for  the  same  reason,  yet  in 
some  casQS  the  king's  testimony  under  his  great  seal  is  allow- 
able, as  in  an  essoin  de  servitio  ref(is^  the  warrant  under  the 
great  seal(A)  is  a  good  testimonial-  of  it.  F.  N,  B.  17*  Siat. 
Oiouc.  cap.  8.       •        • 

Now  as  touching  the  compulsory  means  to  bring  in  witnesses 
they  are  of  two  kinds.[10]  1.  By  process  of  subpasna  issued 
in  the  king's  name  by  the  justices  of  peace,  oyer  and  terminer, 
gaol-delivery,  or  king's  bench,  where  the  plea  of  not' guilty  is 
to  be  tried.  2.  Which  is  the  more  ordinary  and  more  etfeotual 
mdans,  the  justices  or  coroner  that  take  the  examination  of  the 
person  accused,  and  the  information  of  the  witnesses,  may  at 
that  time,  or  at  any  time  after,  and  before  the  trial  bind  over  the 
witnesses,  to  appear  at  the  sessions,  and  in  case  of  their  refusal 
either  to  come  or  to  be  bound  over,  may  commit  them  for  their 
contempt  in  such  refusal,  and  this  is  virtually  included  within 
their  commission  and  by  necessary  consequences  upon  the  sta- 
tute of  1  ^  2  jp.  4*  M,  cap.  13.  whereof  before,  p.  52. 

But  that  which  is  a  great  defect  in  this'part  of  judicial  admi- 

(h)  Bat  not  under  the  prWy  seaL    2  Co.  JtuL  314.  $uper  $tat.  OloeeaUr, 

[9]  Bracton  in  ipeakingf  of  the  rights  of  one  appealed  or  accoped  by  an  indiTidaal 
of  a  crime  and  the  various  objections  which  the  defendant  may  take  to  the  accu- 
sation Says,  **  Ad  exceptiones  istas,  oportet  quod  appellans  respondeat  ad  singolos 
articulos  per  ordinem,  nt  sic  reducat  appellnm  ad  judioium.  Et  tunc  ^dendum  quia 
possit  et  debeat  jndicare,  et  sciendum  quod  non  ipse  Rex,  qui  sic  esset  in  querela 
propria  actor  et  judex ^  in  judicio  viUe,  membrorum  et  cxhoDredationis,  quod  qui- 
dem  non  esset  si  querela  esset  aliornm.  Item  juaticiarius  non,  cum  in  judiciia 
personam  domini  Regis  en  jus  vices  gerit,  representet  Quis  er^o  iudicabit  ?  vi- 
detur,  sine  prsDJudido  melioria  sententie,  quod  curia  et  pares  judieahunt^  ne  male- 
ficta  remaneant  impunita,  et  maxime  ubi  periculum  ^ita»  faerit  et. membrorum  vel 
exhceredationis  ciim  ipse  Rex  pars  actrix  esse  debeat  in  judicio.**  "^Si  autem 
levis  fuerit  transgressio  quie  poenaro  infligat  pecuniariam  tantum  et  levem,  bcno 
possunt  justiciar! i  sine  paribue  judicare.  Si  autem  gravis  fuerit  trangressio  et 
proxima  exhosredationi/quod  redemptionem  indncat,  ibi  debent  pares  justiciariis 
asuociari,  ne  ipse  Rex  per  seipsnm  vel  justiciarios  luos  sins  paribue  actor  sit  et 
judex.   And  see  Pulton,  239,  a. 

[10]  The  right  to  the  compulsory  process  of  the  court  ibr  obtaining  witnesses 
in  his  favor  is  guarantied  to  the  prisoner  in  criminal  eases  by  the  Coostitutidn  of 
tlie  United  States.  {AmendmenU^  orL  6.)  And  by  most  of  the  State  Constitutions. 
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nistration,  is,  that  there  is  no  power  iq  allow  witnesses  their 
charges,  whereby  many  times  poor  persons  grow  weary  of 
attendance,  or  bear  their  own  charges  therein  to-  their  great 
hindrance  and  loss.(*)[  11] 

11.  As  to  the  second  matter  in  what  manner  the  [  283  ] 
evidence  is  to  he  given. 

Regularly  the  evidence  for  the  prisoner  in  cases  capital  is 
given  without  oath,  thq  the  reason  thereof  is  not  manife$t,(i) 
bnt  [otherwise  it  isj  in  all  cases  not  capital,  tho«it  be  mis- 
prision of  treason:  neither  is  counsel  allowed  him(Ar)  to  give 
evidence  to  the  fact,  nor  in  any  caise,  unless,  matter  of  law  doth 
arise,     l  H.  7.  23  Co.  P.  C.  p.  137. 

But  in  some  special  felonies  by  act  of  parliament  the  pri- 
soner's witnesses  in  cases  capital  shall  he  examined  upon  oath 
at  his  trial,  namely  the  statute  of  31  Elit.  cap.  4.  against  im- 
bezzling  of  the' king's  ordnance,  giving  liberty  to  the  prisoner 
to  make  lawfiil  proof  by  witness  or  otherwise,  seems  virtually 
to  allow  the  prisoner's  testimony  upon  oath.  Co.  P.  C.  cap.  22. 
p.  19. 

And  the  statute  of  4  Jae.  cap.  1.  touching  felonies  upon  the 
borders,  fyc.  gives  examination  of  the  prisoner's  witnesses  upon 
oath. 

If  a  witness  be  produced  and  sworn  for  the  king,  yet  if 
that  witness  alledge  any  matter  in  his  evidence,  that  is  for  the 
prisouer*s  advantage,  (as  many  times  they  do,)  that  stands 

(*)  Od  conviction,  in  ^ncral,  for  any  feUmy,  the  reatonable  ezpenccs  of  prose* 
cutiou  are  by  9taL  35  Oto,  2.  c.  36.  to  be  allowed  to  the.pro8ecutor  out  of  the  county 
stock,  if  be  petition!  the  judge  for  that  purpose;  and  by  ttat,  27  Oto,  3.  e.  3.  poor 
persons,  bound  over  to  ffire  evidence,  are  likewise  intitled  to  be  paid  their  char^^es, 
%M  well  without  conviction  as  with  it 

'  <f }  Nay,  it  is  manifestly  against  all  reason,  that  the  prisoner  should  not  be 
allow'd  the  same  liberty  to  mSk»  out  his  innocence,  as  is  allowed  to  prove  bis 
guilt,  and  tho  it  has  been  an  usnfil  practice  not  to  suffer  witnesses  for  the  pri« 
Boncr  in  capital  cases  to  be  examined  upon  oath,  yet  as  lord  Coils  oiiservea  P.  C. 
p.  79.  there  is  not  so  much  as  tctiKiZia  juri*  for  it.  it  being  unsupported  by  any 
act  of  parliament,  antient  author,  book  case,  or  record:  See  Sir  John  HavoU$'9 
remarks  on  CoUege*9  trial.  State  TV.  Vol,  IV.  p.  178.  To  remedy  this  incon- 
venience it  was  provided  by  7  TV.  cup.  3.  ^That  every,  person  indicted  for  high 
treason,  whereby  corruption  of  blood  may  be  made,  shall  be  admitted  to  maRe 
his  defense  by  witnesses  on  oath," .  but  this  statute  being  defective  it  is  further 
provided  by  1  Ann  cap.  9.  *«  That  the  witnesses  for  the  prisoner  in  any  trial  for 
treason  or  felony  shall  give  their  evidence  upon  oath  in  like  manner,  as  the  wit- 
nesses  for  the  crown,  and  if  convicted  of  perjury  shall  be  subject  to  the  same 
penalties,  forfeitures,  ^r^*" 

(k)  Upon  an  indictment,  but  it  is  otherwise  in  an  appeal.    Corane  31.  9  E.  4. 
2.  a.  1  H.  7.  26.  a. 


[11]  Now  provided  for  by  statute  7  Geo,  IV.  chap.  64. 
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as  a  testimony  npoti  oath  far  the  prisoner,  as  welt  as  for  the 
king. 

Regularly  the  king's  evidence- Is  given  upon  oath  against 

the  prisoner^  and  oiight  not  to  be'  admitted  otherwise  than 

upon  oath ;  nay,  instances  have  been  given  of  very 

[  264  3  young   witnesses  sworn  upon  evidence   in  capital 

causes,  viz.  one  of  nhie  years  old.    DaUon^s  Jus* 

tici,  cap.  IIU  p.  297: (l) 

Yet  such  very  ^oung  people  under  twelve  years  old  I  have 
not  known  examined  upon  oath,  but  sometimes  the  court  for 
their  information  have  heard  their  testimony  without  oath, 
which  possibly  being  fortified  with  concurrent  evidences  may 
be  of  some,  weight,  as  in  cases  of  rape,  buggery,  witchcraft, 
and  such  crimes,  which  are  practised  upon  children:  vide 
supra  J  Pari  L  cap.  24,  p,  302  4*  cap.  58.  p.  634.  4*  ^upra, 
p.  279. 


CHAPTER  XXXVIII. 

CONCBRHIVO  XVIDENCS   1}X  WBtT2If«» 

Br  the  statute  of  1  4*  ^  P.  4*  Af.  cap,  13.  and  2  §*  3  P.  ^  M. 
<ap.  10.[1]  Justices  of  peace  and  coroners  have  power  to 
take  enminations  of  the  party  accused,  6(nd  informations  of 
the  accusers  and  witnesses,  (the  examinations  to  be  without 
oath,  the  inforniations  to  be  upon  oath,)  and  are  to  put  the 
same  io  writing,  and  are  to  certify  the  same  to  the  next  gaot- 
deli  very. . 

These  examinations  and  informations  thus  taken  and  re- 
turned  .may  be  read  in  evidence  against  the  prisoner,  if  the 
informer  be  dead,  or  so  sick,  that  he  is  not  able  to  travel,  and 
oath  thereof  made;  otherwise  not. 

But  then,  1.  Oath  must  be  made  either  by  the  justice  or 
coroner,  that  took  them,  or  the  clerk  that  wrote  them,  that 
they  are  the  true  substance  of  what  the  informer  gave  in  upon 
oath,  and  what  the  prisoner  confessed  upon  bis  examination. 
2.  As  to  the  examination  of  the  prisoner,  it  must  be  testified, 
that  he  did  it  freely  without  any  menace,  or  undue  terror  im- 

(Z)  iV.  Bd\t.  taf.  164.  j».  541 . 

^— ^— ^—  ^  II  pi,  ■  ■■!■  Ill  «■■       l|l««     1^— ^»^^P-i^— — ^ 

[1]  Repealed  «nd  tubititoted.by  7  C7€o.  IV.  a.  64. 
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posednpon  him;  for  I  have  often  known  the  prisoner  disown 
his  confession  upon  his  examination,  and  hath  some- 
tiroes  been  acquitted  against  such  his  confession;  and  [  285  J 
the  reason  why  these  exammations  and  informations 
are  allowable  in  evidence  (ondeir  the  cautions  above  pre- 
mised,) is,  because  they  are  judges  of  record,  and  the  informa- 
tions before  them  upon  oath  are  authorized  and  required  by 
act  of  parliament,  and  they  are  judges  of  the  crimes  upon 
which  the  infof  matious  are  taken. 

fVeish  forcea^iy  took  away  Mra  Puckring  and  married 
her,  and  thereupon  a  temporary  act  of  parliament  was  ob- 
tained, enabling  commissioners  :therein  named  to  hear  and  de- 
termine that  marriage,  aiid  tadissolve  it^if  there  were  catise: 
In  that  cause  Mrs,  Puckring  herself  was  examined  touching 
the  manner  of  the  marriage,  as  a -supplemental  proof,  and  died 
hanging  the  suit,  'Welsh  was  after  indicted  upotl  the  statute  of 
3  H.  7i  for  this  fact  for  felony,  and  it  was  moved,  that  this 
examitfation  of  Mrs.  Puckring  might  be  read  in  evidence 
against  the  prisoner,, but  it  was  denied,  1.  Because  it  was  a 
proceeding  according  ta  the  civil  law  in  a  t^ivil  cause.  2.  Be- 
cause that  suit  was  originally  at  the  instance  of  Mrs.  Puck- 
rifif^nd  her  own-cause,  and  tho  ^e  be  according  to  the  civil 
law  examinable,  as  a  supplemental  proof,  yet  it  was  a  cause 
for  her  own  interest,  and  therefore  at  common  law  not  allow- 
able, tho  the  commissioners  that  took  the  examination^  were 
judges  constituted  by  that  which  then  was  allowed  to  be  an 
act  of  parliament.    At.  1653)  B.R. 

.  t/i.  commits  a  felony  in  the  county  of  J9.  and  flies  into  the 
county  of  C  and  there  is  taken  and  brought  before  a  justice  of 
peace  of  the  county  of  C.  where  «/?.  is  examined,  and  informa- 
tions upon  oath  taken  by  thfi^  justice,  tho  the  justice  of  peace 
of  the  county  of  C  bad  not  an  original  cognisance  of  a  felony 
committed  in  the  county  of  B.  yet  these  examinations  and  in-  - 
formations  being  transmitted  into  the  county  of  B*  where  •/?.  is 
indicted,  may  be  read  in  evidence  against  him.  Dali.  Just, 
cap.  111. ;?.  299.  for  tho  he  hath  tiot  an  original  jurisdiction  of 
the  cause,  yet  he  hath  a  consequential  jurisdiction  thereof, 
having  the  party  before  him,  and  it  is  in  order  to  the  preserva- 
tion of  the  peace. 

If  a  justice  of  peace  takes  information  in  a  case  of 
high  treason,  it  seems  these  cannot  be  read  in  evi-  []  286  J 
dence  upon  an  indictment  of  treason,  because  high 
treason  is  not  within  that  commission,  but  it  is  of  use  only,  as 
an  informatiop  upon  oath,  which  they  may  take,  tho  they 
cannot  proceed  upon  it,  for  all  treason  is  a  breach  of  the 
peace;  quwre  tamcfi,  if  it  be  not  allowable  to  be  given  in^ 
evidence. 
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CHAPTER  XXXIX. 

concsRiriiro  syitftNCBs  requisite,  ob  allowed  bt  acts  or 

FABLIAMBITT,  AND  PRESUMPTIYE  EVIDENCE. 

Bt  the  statutes  of  1  E,  6.  cap.  12.  5  E,  6.  cap,  12.  there  ought 
to  be  two  witnesses  to  an  indictment  of  high  treason^  and  these 
witnesses  are  to  be  sworn  before  the  jury  also  upon  his  trial, 
unless  he  willingly  without  violence  confess  the  same. 

These  two  witnesses  are  still  required  upon  his  indicttneiH, 
and  it  is  not  altered  by  the  statnte  of  \fy2  P.^  M.  cap,  10. 
which  restores  the  common  law  trial,  but  extends  not  to  the 
indictment  Co.  P,  C.  cap.  2.  p,  25.  vide  supra,  Part  I./?.  298. 

A  confession  upon  examination  before  a  competent  judge 
before  indictment  is  such  a  confession,  as  the  statnte  aUows. 
Co.  P.  C.  ubi  supraj  and  so  it  was  agreed  in  the  case  of  Tonge 
and  others,  14  Car.  2..(a) 

If  one  witness  be  positive,  and  the  other  witness-is  only  by 
hearsay,  these  are  not  two  lawful  accusers  within  the  statute, 
agreed  by  all  the  justices  in  the  lord  Lumley*s  case 
[  287  ]  Hill.  14  Eltz.  cited  Co.  P.  C.  ubi  supra  against  the 
opinion  in  Dy.  99.  b.  Thomases CKse;  but  two  witnesses 
are  not  requisite  either  upon  the  indictment  ot  trial  of  treasons 
for  counterfeiting  money  by  the  express  provisio  of  the  statute 
of  1  4*  ^  P'  4*  ^*  cf'P'  1 1*  which  directs,  that  in  ail  treasons  for 
counterfeiting  or  impairing  of  coin  the  offenders  shall  be  in* 
dieted,  arraigned,  tried,  convicted  and  attaint  by  such  evidence^ 
and  in  such  manner  as  was  used  before.  1  E.  6. 

The  words  of  the  statute  5  fy6  E.  ^.  cap.  11.  are,  *<That  no 
person  shall  be  indicted,  convicted,  or  attaint  for  any  the  trea- 
sons aforesaid,  or  for  any  other  treasons,  that  now  be,  or  here'- 
q/ier  shall  be,  which  shall  hereafter  be  perpetrated,  committed 
or  done,  unless  the  same  offender  be  thereof  accused  by  two 
lawful  accusers,  &c."  It  may  be  considerable,  whether  this  act 
extends  to  treasons  de  novo  made  by  act  of  parliament  after 
6  ^  6  jB.  6.(6) 

If  such  new  treasons.be  enacted  after,  as  that  of  5  Eliz.  cap. 
11.  and  18  EUz.  cap.  1.  concerning  clipping  and  washing  of 
coin,  and  also  1  Mar.  cap.  6.  which  have  this  expression  {being 
thereof  lavBfully  convict  or  at  taint,  according  to  the  due  order 
and  course  of  the  laws  of  this  realm  shalh suffer  deaths  fyc.) 
there  seems  to  be  no  necessity  of  two  witnesses  upon  the  in* 

(a)  Kd.  la  wd€  Part  h  jp.  304.         (6)  See  KtL  9, 18,  49.  Me  P^rt  L  p.  397. 
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dictment  or  trial.  1«  Becanse,  according^  to  the  due  order  and 
course  of  the  laws  seems  to  iutcnd  common  law.(c)  2.  But  if 
there  were  doubt  of  that,  yet  in  these  acts  concerning  coin  the 
statute  of  I  fy  2  P.  Sr  M.  cap.  11.  enacts/  «That  all  offenses 
concerning  counterfeiting,  forging,  or  impairing  any  coin  cur- 
rent within  the  r^ealm,  shall  be  indicfed^arraigned,  tri^d,  con- 
vict and  attaint  by  such  evidence,  and  in  such  manner,,  as  hath 
been  used  before  the  first  year  of .  £.  6.'^  therefore,  if  the  statute 
of  E,  6.  sliould  be  construed  to  refer  to  any  future  statute 
making  treason,  tl^e  will  be  the  same  reason  to  carry  over 
the  statute  of  1  fyWP.fy  M.  cap.  11.  to  the  treasons  enacted 
against  impairing  of  coin  by  5  4*  IB  EHz, 

But  yety.  as  to  other  treasons^  it  may  be  very  ques- 
tionable, whether  5  fy  6  E,  6.  doth  as  ta  this  point  |^288  J 
extend  to  treasons  newly  anacted  after,  1.  Because  tho 
a  former  act  may  direct  the  proceedings  upon  a  new  offense 
made  after,  (as  the  statutes  of  18  E Hz.  cap.  5.  31  Eliz.  cap:  5. 
concerning  informers,  21  Jac.  cap.  4.  cdneerning  suing  informa- 
tions in  the  proper  county^  and  pleading  the  general  issue,)  yet 
this  doth  noiin  terminis  extend  to  offi^nses  to  be  committed 
against  statutes  to  be  made,  but  only  in  all  other  treasons  here- 
ai'ter  to  be  committed.(rf)  2w  Because  most  commonly  in  the 
acts,  that  after  5  fy  6  E.  6.  enacted  new  treasons,  if  the  parlia- 
ment intended  two  lawful  witnesses,  it  most  commonly  ex- 
presseth  it  accordingly;  qumre,  for  \  ^  2  P,  fy  M.  cap.  11. 
seems  to  import,  that  in  new  treasons  concerning  coiinterfeiting 
foreign  coin  made  current  by  proclamation,  there  would  have 
been  a  necessity  of  two  witnesses  by  the  statute  of  5  4*  6  E.  6. 
and  therefore  provides  against  it. 

By  the  statute  of  21  Jac.  cap.  27.  the  mother  of  a  bastard 
child  concealing  its  death  shall  suffer  as  in  murder,  unless  she 
prove  by  one  witness,  that  the  child  was  bom  ddad;  this  statute 
slands  yet  contitiued  among  many  others  by  a  clause  in  the  lat- 
ter end  of  the  act  for  relief  of  the  northern  army.  16  Car.  1, 
cap.  4.(*)  until  by  parliament  it  be  otherwise  enacted. 

(e)  I  cannot  see  why.  these  general  words  should  be  confined  otaly  to  the  comm 
wion  [ai0,  since  the  Jmos  in  the  plural  number  do  as  fully  express,  and  seem  most 
naturally  to  inclode  all  the  laws  of  the  land,  whether  commsit  or  ftoti/fe. 

{d)  The  statute  of  5  4r  6  £.  6.  seems  expressly  ^  in  terminis  to  extend. to  trea- 
sons, which  should  be  afterwards  enacted;  what  else  can  be  the  meaning  of  the 
words,  any  other  treasons,  that  note  be,  or  hereafter  shail  be  ?  for  these  words  can. 
not  reasonably  be  intended  only  of  offenses  hereafter  to  be  committed,  because- 
that  is  provided  for  by  the  other  wordq  immediately  following,  tohieh  shall  here- 
after  he  perpetrated,  committed  or  done:  but  to  obviate  all  doubts,  it  is  since. pro- 
vided by  7  W.  3.  cap.  3.  **That  in  all  cases  of  high  treason,  whereby  any  corrup- 
tion of  blood  shall  ensue,  no  person  shall  be  indicted,  tried  or  attainted,  but  upon 
the  oaths  of  two  lawful  witnesses.** 

(*)  Vids  3  Car.  1.  cap.  5.  f.  22.  in  fine. 
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Tho  indictment  to  put  the  prisoner  to  this  proof  by  one  wit- 
ness, that  the  child  was  dead  born,  mast  contain  this  special 
matter,  that  the  prisoner  was  delivered  of  a  child,  which  by  the 
laws  of  the  kiogdom  was  a  bastard,  and  that  it  was  born  alive, 
and  shew  how  she  killed  it. 

But  the  indictment  need  not  aUege,  that  she  con- 
[  3S9  3  cealed  it,  but  it  must  be  proved  upon  evidence,(£^)  if 
advantage  be  taken  of  this  statute  against  her. 

The  indictment  doth  not  conclude  i^ntra  formam  stdiuti^ 
for  the  statute  only  directs  the  evidence,  w^re  the  case  is  with-, 
in  it,  but  created  not  a  new  crime.(e)         ^ 

If  there  be  no  concealment  proved,  yet  it  is  left  to  the  jury  to 
Inquire,  whether  she  murdered.it  or  not,  by  those  circumstances 
that  occur  in  the  case,  as  if  it  be  wounded  or  hnrt,  fyc.  but  it 
doth  .not  put  her  upon  an  absolute  necessity  of  proving^  it  bora 
alive  i)y  one  witness,  and  so  the  evidence  stands  but  as  at  corn- 
mot^  law. 

If  upon  the  view  of  the  child  it  be  testified  by  one  Witness 
by  apparent  probabilities,  that  the  child  was  not  come  to  its 
debitum  pari^i^  lempiis^  as  if  it  have  uo  hair  or  nails,  or  other 
circumstance]^,  this  I  have  always  taken  to  be  a  proof  by  one 
witness,  that  the  child  was  h^ni  dead,  so  as  to  leave  it  never-^ 
theless  to  the  jury,  as  upon  a  common  law  evidence,  whether 
she  were  guilty  of  jlhe  death  of  it  or  npt. 

In  some  c^^ses  presumptive  evidences  go  far  to  prove  a  per- 
son guilty,  tho-there  be  no  express  proof  of  the  fact' to  be  com- 
mitted by  him,  but  then  it  mu9t  be  very  warily  pressed,  for  it  is 
better  five  gnilty  persons  should  escape  unpunished,  than  one 
innocent  person  should  die.[l3 

{d)  If  no  iotent  to  conceal,  it  it  not  mnrder  within  the  «tat|ite,t^o  no  bodf 
were  present  at  the  time  of  the  delivery.   Kele  33. 
<e)  See  ilnn  i><ii»f«*«  CAM,  ITe/.  32^ 


[i]  Presumptive,  or  (as  it  is  nsnally  termed)  eirenm'stantial  evidence,  is  receivable 
in  criminal  sji  well  as  in  civil  cases :  and  indeed  the  necessity  of  admitting  such 
evidence  is  inore  obvious  in  the  former  than  in  the  latter;  for,  in  criqsinal  cases, 
the  possibility  of  proving  the  matter  charged  in  the  pleading  by  direct  and  posi- 
tive testimony  is  much  more  rare  than  in  civil  cases, 

A  presumption  is,  where  some  facts  being  proved,  another  follows  as  a  natural 
or  very  provable  conclusion  from  them,  so  as  readily  to  gain  assent  from  the  i|iere 
probability  of  its  having  opcurred,  without  further  proof.  The  fact  thus  assCTnted 
to  is  said  to  be  presumed,  that  is,  taken  for  granted  until  the  contrary  be  proved 
by  the  opposite  party;  ttabitur  prttmrnptioni  donee  ptobetur  in  eontrarium.  Ce. 
Lit.  273.  And  it  is  adopted  the  more  rbadily,  in  proportion  to  the  difficulty  of 
proving  the  fact  by  positive  evidence,  and  to  the  obvious  facility  of  disproving  it 
or  of  proving  facts  inconsistent  with  it,  if  it  really  never  occurred. 

These  presiimptions  are  of  three  kin^s;  violeni  presumptions,  where  the  facts 
and  circumstance!  proved  neceiMarilff  attend  the  fact  prcsoined;  OU^  E»,  157 ; 
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I 

If  a  horse  \}e  stolen  from  A  and  the  same  4ay  B^  be  found 
upon  him,  it  is  a  sirong  prpsanaption  that  B.  stole  him^  yet  I  do 
remember  before  q,  very  learned  and  wary  judge  in  such  an  ii>- 
stance  fi.  was  condemned  and  executed  at  Oxford  assises,  and 


probabi^  pTettinptiont,  where  the '  facte'  and  circamstanoee  proved  umaHy  attend 
the  facti presumed;  3  BL  Com,  ST9 ;  wiid. light  or  nuk  presmnfytions,  whloh, how<> 
evert  hfve  no. weight  or  validity  at  aU.  i&.;  Gi^»  ^9, 157;  Co.  fAL  6*  6.  If; 
upon  ah  indictment  fot  murder,  it  were  proved  that  the. deceased  was  murdered 
in  a  ho^se,  and  that  the  defendant  wae  immediately  aflerwards  seen  running  out 
of  it  with  a  bloody  sword  id  hit  htod;  these  factb  raiiMr  a  violent  ptesumpitioa  that 
the  defendant  was  the  murderer ;.  for  the.Uood,  the  weapon,  an4  the  hastr- flight, 
are  all  circumftanoes  nocessarily  atten^inf  the  fact  presumed,  namely,  tne  mur- 
der Co,  Lit.  6.  h, ;  Staundf.  Vl^y  a. ;  GiSb,  £v.  157.  So  upon  an  indictment  for 
stealing  in  a  dwelling-house,  if  the  defendaM  .weire  apprehended  a  f^w  yards  from 
the  outer  daor«  jivith  the  stolen  goods  4n  his  possesBion^  it  W09I4  he  a  violent  pre- 
sumption of  his  having  stolen  them;  but  if  they  were  found  in  his  lodgings  so.me 
time  afler  the  larceny,  and  he  refused  to  account  for  his  possession  of  them,  this, 
together  with  proof  that  they  were  actually  stolen,  would  amount,  not  to  t  violent, 
but  to  a  prohable  presumption  merely ;  but,  if  the  property  were  not  found  recently 
afler  the  loss,  as,  for  instance,  not  until  sixteen  months  afler,  it  would  be  but  a 

light  or  rash  presumption  and  entitled  to  no  weight    B.  v. ,  2  C.  ^  F.  459« 

And  if  the  prisoner  give  a  reasonable  account  of  the  manner  In  which  he  became 
poesessod  of  the  gocnis  this  will  so  far  rebut  the  presumption  as  to  throw  it  upon 
the  prosecutor  to  negative  that  account*    B,  v.  Cnwhurtt^  I  Cijf  P.  370,    Buch 
presumption  will,  of  course  also  vaW  according  to  the  nature  of  the  property 
stolen,  tod  whether  it  be  or  be  not  likely  to  pass  readily  from  hand  tQ-handr  See 
12.  V.  Paiitidgt^  1  C,  S^P,  551.    80  upon  an  indictment  for  arson,  proof  that  pro- 
perty, which  was  in  the  hbuse  at  the  time  it  was  burnt  was  afterwards  found  in 
the  possession  of  the  defendantt  raises  %  probable  presumption  that  the  defendant 
was  present  and  concerned  in  Uie  arson.    See  R.  v.  Rickm'an^  2  JSisst,  P,  0, 1035. 
Where,  upon  an  indictment  for  perjury,  in  falsely  taking  the  freeholder's  oath  ia 
the-naoie  of  J.  W*  at  a  parliamentary,  election,  it  was  proved  that  the  freeholder's 
oath  was  administered  to  a  persoii  who  polled  on^  the  second  day  of  the  electioa 
'bf,  the  name  of  J.  W. ;  thai  there  was  no  such  person  in  fact  as  J.  W. ;  that  the 
defendant  voted  on  the  second  day,  th<High  he  was  not  a  freeholder ;  that  he  did 
not  vote  m  hta  own  name  or  in  any  other  than  the  name  of  J..W.;  that  there  wAs 
but  one  false  vote  giveir  on  the  second  day's  poll ;  and  that  the  defendmit  some 
time  afterwards  boasted  that  he  had  done  the  trick  and  was  not  paid  enough  for 
the  job  and  was  afraid  he  should  be  pulled  up  for  Ate  bad  vote;  the  court  held  that 
this  was  sufficient  evidence  for  the  jury  to  pi^esume  that  the  defendant  voted  in 
the  name  of  J.  W.,  and  conseqi^eiftly  to  find  him  guilty  of  the  charge  in  the  indict- 
ment.   R,  V.  PHcf ,  6  Ea$tf  S23.    .Upon  an  indictment  for  disposing  of  ami  potting 
away  a  forged  bank-note,  knowing  it  to  be  forged,  proof  that  the  defendant  hjM 
passed  other  forged  notes  raises  a  probable  presumption  that  he   knew  the 
note,  for  the  passixig  of  which  he  is  now  indicted,  to  be  forged ;  and  if,  in  .addition 
to  this,  it  be  proved  that  the  defendant,  when  he  passed  these  notes,  gave  a  false 
name  or  address,  it  amounte  to  a  violent  presumption  of  his  guiltj[  Knowledge. 
And  the  same;  upon  indictments  for  uttering  counterfeit  money. 

In  addition  to  the  presumptions  which  a  jury  may  make  from  circumstantial 
evidence,  there  are  also  presumptions  in  law.  Thus,  in  murder,  the  law  presumes 
fBaficS'from  the  act  of  killing,  until  the  contrary  be  proved  by  the  defendant. 
Fo9t,  S55 ;  1  fast,  P.  C,  340.  And  the  law  also  infers  that  every  man  m'ui^  con- 
template the  necessary  consequence  of  his  own  act.  R.  v.  Dixon,  3  tf.  |$  Set,  15. 
Thus,  the  uttering  of  a  forged  stock  receipt  to  a  person  who  em  ployed  the  prisoner 
to  purohase  stock  to  that  amount,  and  advanced  the  money,  was  holden  sufBcient 
evidenee  of  an  attempt  to  defraud,  notwith«tandii)g  the  belief  of  the  pfr^y  te  whom 

VOL.  n. — ^23 
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yet  within,  two  assises  after  C^  being  apprehended  for  another 
robbery  and  con^ictedy  upon  his  judgment  and  execution,  con- 
fessed he  was  the  man  that  stole  the  horse,  apd  being  closdy 
pursued  desired  B.b,  stranger  to  walk  his  horse  for  him/wbile 
he  turned  aside  upon  a  necessary  occasion  and  escaped;  and 
£.  was  apprehended  with  the  horse  and  died  innocently. 

I  would  never  convict  any  person  for  stealing  the 

,[  290  ]  goods  cvjusdam  ignoti  merely  because  he  would  not 

give  an  account  how  be  came  by  them,  unless  there 

were  due  proof  made,  that  a  felony  was  committed  of  these 

goods. 

I  would  never  convict  any  person  of  murder  or  manslanghter, 
unless  the  fact  were  proved  to  be  done,  or  at  least  tlie  body 
found  dead,(/)  for  the  sake  of  two  cases,  one  men^ooed  in  my 
lord  Coke^e  P.  C.  eap.  104.  p.  232.  a  fFarwickshire  case.(^) 

Another  that  happened  in  my  remembrance  in  SUaffordshirey 

if)  Thit  was  also  a  rule  in  the  cWil  kw.  Dig.  lab.  XXIX.  TiL  5.  (.  94. 
.  ii)  l%9i  case  was  thus.  An  iincle,  who  had  Uie  bringing  up  of  his  niece,  to 
whom  be  was  heir  at  law,  correcting  her  for  eoftie  offence,  she  was  heard  to  say. 
Good  nneh  do  not  HU  me;  after  which  time  the  child  could  not  be  fonnd,  whd^e- 
upon  the  uncle  was  committed  upon  suspicion  of  murder,  and  admonished  by  the 
Justices  of  assise  to  find  out  the  onild  by  the  next  assises,  against  which  time  he 
could  not  find  her,  but  brooeht  another  child  aa  like  her  in  person  and  years  as  he 
could  find  and  apparelled  her  like  the  true  child,  but  on  extoiination.she  was 
fi)und  nbt  to  be  the  true  child:  upon  these  presumptions  he  was  found  guilty  .and 
executed ;  but  the  truth  was,  the  child  being  beaten  ran  away,  and  was  received 
by  a  stranger,  and  afterwards,  when  she  came  of  age  to  have  her  land,  came  and 
demanded  it,  and  was  directly  proved  to  be  the  true  child. 


it  was  uttered,  that  the  prisoner  had  no  such  intention.  R.  v.  Sheokerd^  iZ.  4r  ^ 
169.  So,  where  a  man  was  indicted  under  the  repealed  statute  ii  O.  IIL  c.  58, 
for  setting  fire  to  a  mill,  With  intent  to  injure  the  ocenpiers,  it  was  holden  that 
the  intent  might  be  inferred  firom  the  act  '  R,  v^  Farrimgtomt  R*if  R,  207*  And 
upon  an  indictment  for  forgery,  an  intention  to  defiraud  the  person  if  ho  would 
have  to  pay  the  ii^stroment  if  it  were  genuine,  may  be  inferred,  even  though  the  in- 
strument may  be  so  framed  as  not  to  impose  upon  him,  and  the  intention  to  defimud 
be  general,  and  not  confined  or  in  an^  way  pointed  to  the  pereon  by  whom,  if 
genuine,  the  instrument  wonld  be  paid.  n.  v.  Maxagora^R,  ^  jR.  291 ;  R^.  v. 
Ifi//,  2  Mood.  C.  C.  30;  8  C.  4r  i'.  274.  Where  a  man  has  in  possession  a  large 
quantity  of.  counterfeit  coin  unaccounted  for,  it  may  he  inferred  that  he  procured 
it  with « intent  to  utter  it,  if  there  be  no  evidence  that  he  wwb  the  maker.  R,  v. 
Fuller,  R.  if  R.  308.  So,  in  every  ca*e,  intention  can  be  but  matter  of  presump- 
tion arising  either  from  the  fiicts  stated  in  the  indictment,  or  froni  extrinsic  fiiots 
stated  in  evidence.    See  ante^  p,  104. 

It  may  also  be  necessary  to  observe,  that  the  law  presumes  every  man  to  be 
innocent,  until  the  contrary  be  proved.  R.  v.  JSojpung^  3  B.  4r  Aid.  386;  Suoemo 
T.  Dixou^5  B.  4r  ^'  "758.  It  is  also  a  maxim  of  law  that  **  ommia  frmoummmiMr 
tite  et  wUemniter  e$$e  acta  donee  probetur  in  contrarvtm  ;  upon  which  ground  it 
will  be  presumed,  even  in  a  case  of  murder,  that  a  nnan  who  has  acted  in  a  public 
capaeity  or  situation  was  duly  appointed.  R.  v.  VereUit  8  Cmmm.  432 ;  R,  v. 
Gordon^  1  LeacK  315 ;  Reg.  v.  Murphy,  B  C.  dr  /*•  297 ;  Reg.  v.  Ntwion,  I  C.  4> 
A.  469.    See  Arehbold  Cnm.  Flead.  Sf  Ev.  p.  12SI. 
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where  ^4.  was  long  missing,  and  upoir  strong  presnmptions  B. 
was  supposed  to  have  murdered  him,  and  to  have  consumed 
him  to  ashes  in  an  oven,  that  he  should  not  be  found,  where- 
upon B.  was  indicted  of  murder^  and  convict  and  executed,  and 
within  one  year  after  .^f.  returned,  being  indeed  sent  beyond 
8e£t  by  B.  against  his  wiil,  and  so,  tho  B.  justly  deserved  death, 
yet  he  was  really  not  guilty  of  that  offense^  for  which  he  suf- 
fered. 

But  of  all  difficulties  in  evidence  there  are  two  sorts  of  crimes, 
that>give  the  greatest  difficulty/namely  rapes  and  witchcraft, 
wherein  many  times  persons  are  really  guilty,  yet  such  an  evi- 
dence, as  fs  satisfactory  to  prove  it,  can  hardly* be  found;  and 
on  the  other  side  persons  really  innocent  may  be  entangled 
under  such  presumptions;  that  many  times  carry  great  proba- 
bilities of  guilt.  Tutiu9  semper  est  errare  in  acguieiande 
gtkitm  in  puniendo^  ex  parte  mieerieordisSi  quim  ex  parie 
Justitia* 


[291] 

CHAPTER  XL.  ^       • 

> 

CONCERNING  VARIAlfCB  BETWEEN  THE  lifDICTMENT  AND  EVI- 
DENCE, AND  WBERE  THE  EVIDENCE  PROVES  THE  INDICTr 
MENT^  AND   WHERE    NOT. 

If  «f.  be  indicted,  that  the  first  of  July  SI  Car.  2.  he  robbed  or 
murderd  B.  apd  upon  evidence  it  appears,  that  it  was  comiQit- 
ted  another  day,  or  another  year,  either  after  or  before  the  time 
laid  in  the  indictment,  yet  this  proves  the  issue  for  the  king; 
only  it  is  requisite,  if  (here  be  an  escheat  in  the  case,  and  that 
the  felony  were  committed  after  the  day  laid  in  the  jndictment, 
for  the  jury  to  find  the  day,  because  the  relation  of  the  escheat 
to  avoid  mesne  grants  and  incumbrances  relates  to  the  time  oC 
the  felony  committed,  32  £liz.  per  omnes  justic^  Co.  P,  C 
cap.  104.  p.  230.  .       . 

If  t^.  be  indicted  for  a  robbery  or  murder  apud  A^  in  com* 
B.  if  it  were  committed  in  another  county,  regularly  he  ought 
to  be  found  not  guilty,  because  regularly  an  ofiense  of  that 
nature  iu  one  county  is  not  presentable  out  of  the  county  where 
it  was  done,  but  tho  it  were  done  in  another  vill  in  the  county 
of  B.  yet  he  is  to  be  found  guilty,  for  the  vill  is  not  material. 
.  If  the  evidence  in  murder  difier  frotn  the  indictment  in  specie 
mortis,  a:s  if  the  indictment  were  for  killing  by  poison,  and  the 
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evidence  be  of  killing  by  stabbing,  it  doth  not  maintain  the 
indictment.    9  Co.  Rep.  67.  a.  Muckally^scaae, 

But  if  the  indictment  were  for  poisoning  with  one  kind  of 
poison,  and  the  proof  beiof  another  kind  of  poison,  or  the  indict- 
ment be  for  killing  with  a  sword,  and  the  eTidehce  be  of  killing 
with  a  staff,  or  with  a  gun,  it  maintains  the  indictment,  for  the 
common  effectual  Word  in  both  is  pereusaii:  vide  d  Co.  Rep. 
67.  a.  M'ackaliy'scase.  Co.  P.  C.  cap.  62.  p.  135.  Six  TAomas 
Overbury^s  Case.(a)  <         ' 

And  the  sarme  law  holds  in  relation  to  the  acces- 
[  292  ]  saries  to  such  principals,  and    with  the    same  dif- 
'     ference. 

If  w7.  £.  and  C.  be  indicted  for  the  murder  of  D.  and  it  is  laid 
in  the  indictment,  that  A,  gave  him  the  stroke,  whereof  he  died^ 
and  that  B.  and  C.  were  prmsenteSj  auxiliantes  ^*  abettantes, 
tho  upon  the  evi(}ence  it  appears,  that  B.  alone  gave  the  stroke^ 
whereof  he  died,  and  A.  and  C.  were  prsesentesi  auxiliantes 
fy  abeltaniesy  it  maintains  the  indictment,  for  they  are  all  prin- 
cipals^ Mackally^s  case,  tibi  8upra.(b) 

If  J?,  and  B.  be  indicted  of  the  murder  of  C.  and  upon  the 
evidence  it  appears,  that  *3,  committed  the  fact,  and  £.  was  not 
present,  but  was  accessary  before  the  fact  by  commanding  it, 
Bi  shall  be  discharged.  26  H.  B.  S. 

If  •/$.  and  B:hQ  indicted  as  principal,  and  C  is  indicted  as 
accessary  to. both  aAer  the  fact  done^  A.  and ^<  are  convicted, 
or  only  A.  is  convicted,  and  upon  the.  evidence  against  C.  it 
appears  he  was  accessary  only  to«ff.  it  maintains  the  indictment* 
9  Co.  Rep.  1 1 9.  a.  lord  Sdnphar^s  case  per  curiam.{c) 

A.  is  indicted  for  murdering  B.  ex  maliiid  praecogitafdj  evi- 
dence of  malice  in  law,  as  killing  an  officer  or  watchman  in  the 
execution  of  his  office,  or  killing  a  man  without  any  provocation 
maintains  the  indictment,  because  the  law  interpretSsit  malice. 
4  Co.  Rq}.  67.  b.' 

Jt.  is  specially  indicted  upon  the  statute  of  1  Jac.  cap.  8.  for 
stabbing  B.  not  having  a  weapon  drawn,  nor  stricken  first, 
contra  formam  statuli^u^on  the  evidence.it  appears,  that  the 
person  kild  struck  first,  yet  it  is  good  evidence  to  convict  jS.  for 
manslaughter.  H.  23  Car.  1.  HarwoocPs  Q^se.{d) 

So  if  A.  be  indicted  for  petit  treason  for  killing  his  roaster 
feloniclyproditorily^  ex  maliiid  sud  prascogitatdy4ho  he  were 
not  his  master,  he  may  be  found  guilty  of  murder,(e)  and  tho 
it  were  not  ex  malitid  praecogitatd,  he  may  be  found  guilty  of 

(a)  SUtt.  TV.  V6L  I.  p.  118.  {h)  See  1  SalL  334,  WaUik'B  c&m. 

(c)  Vide  Part  I.  p.  634.  {d)  Slyle  86. 

(e)  Vide  PaH  J.  p.  378.  ^poetea,  cap.  46.  aubjine. 
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manslaughter,  and  not  guilty  as  to  the  petit  treaton ;  and  so  I 
have  known  it  ruled  oftentimes.  . 

So  if  a  man  be  indicted  of  burglaryi  and  qudd  /elo- 
nid  4^  burglariter  cepit  bonOj  Sfc*  be  may  be  acquit  ([  293  j 
of  the  burglary^  and  found  guilty  of  simple  felony,  if 
the  evidence  riseth  no  higher. 

So  if  a  man  be  indicted  of  murder  ex  malitid  praeeogilaidj 
an  evidence  proving  the  killing  upon  a  sudden  falling  out  is  a 
good  evidence  to  prove  him  guilty  of  manslaughter,  and  the 
jury  ought  accordingly  to  find  it.  JPlow.  Cam.  101.  a.  Co.  Lit. 
282.  a.  And  so  in  an  appeal. 


CHAPTER  XLI. 

CONCEBNIira  THB   DEMEANOR   OF   THE   JURT,  Aim   HOW   THEIR 

TERDICT  IS  TO   BE  GIVEN. 

'  '  .  .  '  * 

A^TER  the  arraignment  of  the  prisoners,  and  their  pleas  of  not 
guilty  received  and  recorded,  the  sheriff  returns  the  pannel  of 
the  jury,  the  prisoners  are  again  called  to  the  bar,  and  the  jury 
being  called,  and  appearing  the  prisoners  are  told  by  the  clerk, 
that  these  good  nien  now  called  and  appearing  are  to  pass  upon 
theirlives  and  deaths;  theriefore,  if  they  will  challenge  any  of 
them,  they  are  to  do  it  before  they  are  sworn. 

If  no  chailengQ  hinder,  the  jury  are  commanded  to  look  on 
the  prisoners,  and  then  severally  twelve  of  them,  neither  more 
nor  less,  are  s.worn.  You  shalf  well  and  truly  try,  and  true 
deliverance  make  between  our  sovereign  lord  the  king  and  the 
prisoners  at  the  b^r^  whom  you  shall  have  in  charge,  [and 
true  verdict  give'l  according  to  your  evidence.  So  help  you 
God.    . 

After  the  jury  sworn  proclamation  is  to  be  made,  <<That  if 
any  can  inform  for  our  lord  the  Hing  against  the  prisoners  at 
•the  bar,  let  them  come  forth  and  they  shall  be  heard;"  then  the 
prisoners  are  called  successively  to  the  bar,  first  Jl.  and 
he  is  commanded  to  hold  up  his  hand,  the  indictment  [  294  J 
is  repeated,.  <<  To  this  he  hath  plesided  not  guilty,  the 
issue  is  to  try,  whether  he  be  guilty  or  not  guilty;  if  you  find 
him  guilty,  you  shall  say  so,  and  inquire  what  goods  or  chat- 
tels, lands  or  tenements  he  had  at  the  time  of  the  felony  or 
treason  committed,  or  at  kny.  time  after.  And  if  you  find  him 
not  guilty t  you  shall  inquire,  whether  he  did  fiy  for  it,  and  if 
you  find,  that  he  fled  for  it,  you  shall  inquire  of  his  goods  and 


294         HISTORIA  PLACITORUM  c6R0N^ 

chattels,  and  if  you  find  him  noi  guilty ^  and  that  he  did  not.fl^ 
for  it)  you  shall  so  and  no  more.    Hear  your  evidence." 

I  have  set  down  the  clerk's  charge  to  the  jury,  because  it  cOa- 
tains  the  effect  of  their  inquiry.     -    .    - 

Tho  there  be  twenty  prisoners  at  the  bar  for  several  felonies^ 
and  the  oath  is  general  to  try  between  the  king  and  the  prison- 
ers at  the  bar,  yet  the  jury  is  io  inquire  of  no  more  than  what 
they  are  particularly  charged  with,  as  before ;  and  therefore,  tho 
twenty  have  pleaded,  and  stand  at  the.  bar  when  the  jury  is 
sworn,  yet  the  court  may  stay  at  any  number  of  the  prisoners, 
and  so  the  jury  stand  ciharged  with  no  more  than  what  are  thus 
particularly  charged  Upon  them. 

And  when  they  go  from  the  bar,  and  have  brought  in  their 
verdict  touching  these  particulars  thus  charged  upon  them, 
then^  if  the  same  jury  pass  upon  the  renoaining  prisoners,  yet 
they  are  to  be  called  over  again,  the  prisoners  reminded. of  their 
challenges,  and  the  jury  sworn  de  novo  upon  the  trial  of  the 
rest  of  the  prisoners. 

For  in  law  the  jury  i»  dharged  with  no  more  than  those,  that 
have  their  indictments  and  plea  of  not  guilty y  and  evidence 
concluded  against  and  for  them  before  the  jury,  tho  possibly  all 
the  prisoners,  that  have  pleaded,  stood  at  the  bar,  wlien  the 
jury  was  first  s wof  n ;  and  this  is  the  constant  course  at  Newgate, 

By  the  antient  law,  if  the  jury  sworn  had  been  once  particu- 
larly charged  with  a  prisoner,  as  before  is  shewed,  it  was  com- 
monly held  they  must  give  Up  their  verdict,  and  they  could  not 
be  discharged  before  their  verdict  given  up,  and  so  is 
[396  ]  my  lord  CokeyP.  C.  cm.  47.  p,  110.  and  this  is  the 
reason  given  22  E.  3.  Coroh.  449.  why  after  the  plea 
of  not  guilty,  and  the  inquest  charged,  the  prisoner  cannot  be- 
come an  approver,  because  the  inquest  shall  not  be  discharged; 
but  the  book  at  larg^^vtz.  21  E.  3.  IS.  a.  mentions  not  the 
charging  of  the  inquest,  but  the  plea  of  not  guilty  and  the  jury 
at  the  bar.  Co.  Lit.  227.  A.  But  yet  the  contrary  course  Tiath 
for  a  long  time  obtained  at  Newgate,  and  nothing  is  more  ordi- 
nary than  after  the  jury  sworn,  and  charged  with  a  prisoner, 
and  evidence  given,  yet  if  it  appear  to  the  court,  that  some  of 
the  evidence  is  kept  back,  or  taken  off,  or  that  there  may  be  a 
fuller  discovery,  and  the  offense  notorious,  as  murder  or  bur- 
glary, and  that  the  evidence,  tho  not  sufficient  to  convict  the 
prisoner,  yet  gives  the  court  a  great  and  strong  suspicioii  of  his 
guilt,  the  court  may  discharge  the  jury  of  the  prisoner,  and 
remit  him  to  the  gaol  for  farther  evidence,  and  accordingly  it 
hath  been  practised  in  most  circuits  of  EnglandJ^a)  for  other- 

(a)  And  80  it  was  practise  vkWMUhrtad^M  case  in  treason,  see  BlaU  TV.  VoL 
U.  f.  710,  837.    Bee  also  KeL  47, 52.    But  the  reason  ^tren  lor  this  practise,  if 
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vise  m^ny  DOtorions  mutders  or  burglaries  may  pass  unpun- 
ished by  the  acquiltal  of  a  person  probably  guilty,  wbejre  the 
fuU  evidence  is  not  searched  out.or  given.[l] . 

If  after  the  jury  sworn  and  departed  from  the  bar,  one  of 
them,  viz.  A,  wilfully  goes  out,  of  town,  whereby  only  eleven 
remain,  these  eteven-cadnot  give  any  yerdic^;  without  the  twelfth* 
but  the >  twelfth  shall  be  fined  for  his  contempt^  and  that. jury 
may  be  discharged,  $iqd  a  new  jury  sworn,  and  new 
evidence  given,  and  {he  verdict  taken  of  the  new  jury,  [  S96  3 
and  thus  it  was  done  by  good  advice  at  the  gaol-  .  . 

delivery  at  Hertford  Aug.  15.  Car.  1.  in  the  case  of  Hanscom 
the  departing  jdryman. 

;  And  so  it  is  usual  at  the  gaol-ddivery  at  Newgate^  if  a  jury 
be  charged  with  several  prisoners,  and  the  court  finds  by  pro- 
bable circun^stances,  that  the  jury  is  partial  to  one  qf  the  pri- 
soners, th^  court  may  discbarge,  the  jury  of  that  prisoner,  and 
put  hiiKi  upon  his  trial  by  another  jury,  and  this  is  used  abo  ia 
other  circuits.(*) 

Upon  not  guilty  pleaded  twelve  are  sworn  to  try  the  issue, 
after  their  departure  A.  one  of  the  twelve  leaves  his  compatilons, 
which  betng  discovered  to  the  court,  by  consent  of  all  parties  B. 
another  of  the  pannel  is  sworn  in  the  place  of  A,  and  afterwards 
A.  returns  to  his  company,  which  being  made,  known  to  the 
eourt,./!?.  is  called  and  examined  why  he  departed^  he  answered 
to  drink,  and  being  examined,  whether  he  had  spoken  with  the 
defendant,  denied  it  upon  his  oath,  whereupon  B.  was  dis- 
charged from  giving  any  verdict,  and  the  verdict  taken  of  A, 
and  the  other  eleven,  and  A,  fined  for  his  contempt,  ^A  E.  3. 
Office  de  Court  12.  Ji^  trespass. [2] 

it  were  law,  (which  yet  wiUiout  the  prisoner's  consent  is  on  warranted  hf  antient 
wage;  vide  3  Co,  Init.  110.  Co.  lAL  227.  6.  1  And,  103.  Rnym,  84.  Slate  2V. 
VoL  II.  p.  951.)  seems  to  hdd  as  strongly  in  behalf  of  the  prisoner  as  of  the  king. 
StaU  TV.  VoL  |V.  p.  190..and  yet  I  do  not  find  any  instance,  where  a  jory.onee 
sworn  was  ever  discharged,  becaaae  the  |>rtsoiMr*sevidenee  was  not  ready;  on  the 
contr^y  in  lord  RuMseWa  case,  the  court  refused  to  put  off  the  trial  only  till  the 
afternoon  of  the  same  day«  pretending  they  could  not  do  it  without  the  consent  of 
the  attorney  general,  altho  in  that  case  the  jury  were  not  sworn,  and  the  prisoner 
urgedt  thai  h^  had  witnesses,  who  .could  not  be  in  town  till  ni^ht,  in  which  case 
it  was  certainly  in  the  discretion  of  the  court  to  put  it  off  or  not  State  TV.  VoL 

III.  p,  630,  631.  It  hath  however  been  since  holden  for  law,  that  a  jury  once 
charged  in  a  capital  case  cannot  be  discharged,  till  they  have  given  their  verdict, 
and  the  case  of  WkUebiread  was  thought  a  very  extraordinary  one.  See  Iprd 
Delamere'o  case.  State  TV.  Vol,  IV.  p,  232.  and  RookwHtd'o  case,  State  TV.  Vol. 

IV.  p.  659, 661.  and  Cook'o  case.  State  TV.  VoL  IV.  p.  751.  Fatter  16, 39,  76,^8. 
(•}  Quare  de  boe. 


[1]^  Foster,  22,  30. 


[2]  In  R.  V.  Gottii,  URch.  7.  4  Oto.  III.  the  defendant  was  indicted  for  murder. 
The  jury  were  sworn,  and  part  of  the  evidence  given ;  but  before ,  the  trial  was 
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If  tbirteeD  are  by  mistake  sworn,  the  swearing  of  tte  last  of 
the  thirtefen  is  void,  ietnc}  the  other  twelve  shall  serve. 

If  only  eleven  be  swotn  by  mistaike,  no  verdict  can  be  taken 
of  the  eleven,  and  if  it  be,  it: is  error;  and  so  in  a  presentment^ 
but  if  twelve  be  recorded  sworn,  no  averment  lies,  that  one  was 
unsworn.   Lamb^s  Justice  395. 

Thet  justices  at  common  law  may  upon  a  just  cause  renfibve 
a  jiirer,  after  he  is  sworn,    20ff,6.5,a, 

When. the  jurors  depart  fr^m:  the  bar,  a  bailiff  ought  to  be 
•sworn  to.  keep  them  together,[3]  and  not  to  suffer  any  to  speak 
with  them. 

After  their  departure  they  npay  desire  to  hear  one  of  the 


over,  one  of  the  jurymen  was  taken  ill,  went  out  of  the  court,  with  the  jwlgeV 
leave,  and  presently  after  died.  ^  The  judge  doubting  whether  be  coald  swear 
another  jury,  dischaiged  the  eleven,  and  left  tfae  prisoner  in  gaol.  The  court  was 
moved  for  a  writ  of  habeaa  corptu  .to  bring  up  the  prisoner^  that  he  might  be  dis- 
charged, having  been  once  put  upon  his  trial.  This  being  a  new  cose,  the  court 
raid  the^  would  adViqp  with  the  other  judges  upon  it;  and  afterwards,  they  .all 
agreed  thai  the  prisoner  might  'be  tried  at  the  next  assizes,  or  the  judge  might 
have  ordered  a  new  jury  to  have  been  sworn  immediately.  The  prisoner  w«i 
tried  accor4ingly  at  the  next  aasiies,  and  acquitted  on  evidence.  3  Barn,  974. 

If  a  juror  he  taken  ill  during  the  trial  of  the  prisoner  for  felony,  the  jory  may 
be  discharged,  and  the  remaining  eleVen,  together  with  a  new  juror,  re-sworn  to 
try  the  prisbner.  During  the  Trial  of  Ann  &a|lbert,  befbre  Lawrence,  J.  For  rour- 
der,  bne  of  the  jury  was  seiied  with  a  fit,  and  was  carried  out  of  the  eowt  in  an 
insensible  state.  The  judgcf  waited  some  time  in  .b^pe  that  the  juror  might 
recover;  but  at  length  one  of  the  jury,  who  came  from,  the  same  neighbborboodf 
requested  permission  of  the  court  to  go  to  the  pubiic-house  to  wfaioh  the  sick  man 
had  been  taken,  to  inquire  into  his  situation, ^and  be  was  suffered  to  go^  aecom* 
panied  by  a  bailiff,  who  w.%m  Bworn  to  attend  him.  Upon  hie  return  he  was 
sworn,  ^  trOe  .answers  to  make  to  such  quest^pOs  as  should  be  demapded  of  htm;'* 
and  he  then  deposed  that,  from  what  he  had  seen  of  his  fellow-juror,  and  from 
what  he  knew  of  tlie  state  of  his  health,  be  did  not  think  that  he  would  bemble  to 
attend  tnat  trial  immediately.  Mr;  J,  Lawrence  thereupon  (ailer  reading  from  a 
MS.  book  of  Mr.  Justice  Buller,  the  case  of  Jones,  otherwise  Horner,  where  a 
jurj^,  on  aceonnt  of  the  intoxica^oh  of  one  of.  the  jurors,  had  been  discharged,) 
discharged  this  jory,  and  ordered  another  jury  to  be  sworn;  and  all  the  other 
eleven  jurors  served  upon  the  second  pannel.  2  Leoeh^  706»  If  a  juryman  be 
taiten  so  ill  as  to  be  incapable  of  attending  through  the  trial,  another  juryman 
returned  in  the  pannel  may  be  added  to  the  eleven,  but  the  prisoner  should  be 
offered  bis  challenges  over  again  as  to  the  eleven,  the  eleVen  should  be  sworn  <f« 
novo,  and  the  trial  begin  again.'  R.  v.  Edwardg^  A.  4*  iS.  324;  3  Ccmp.  S07: 
4  Tawa,  309. 

> 

[3]  )t  is  a  general  rule,  that  where  the  jbry  are  permitted  to  separate,  in  case* 
of  felony,  after  the  opening  of  the  evidence,  the  tordjct  will  be  set  iSsld^  Com* 
v.  McCdl,  1  Vjrg.  Co,  271;  Overbee  v.  Com.  1  Robin,  756;  McLain  v.  State, 
9  Yorg.  S4t ;  18  Johnt.  218 ;  but  see  McCarter  v.  Com,  11  Leigh,  633;  Martin  v. 
Com,  id,  745;  Tovely.  Com,  id,  714;  Kennedy  v.  Com,  2  Virg,  Ca.  510;  PeopU 
v.  DougUu^  4  Covf,  26 ;  Horion  v.  Horton,  2  id,  589  ;  Oliver  v.  TVt/sfecs,  5  id, 
284;.  People  v.  Ramom,  17  Wend,  423;  People  v.  Beebee,  5  Hill,  32;  Stale  v. 
Prescottt  I'N,  Hamp,  290;  Stmte  v.  Babcoci,  i  Cdnn.  401;  State  v.  MiUer, 
1  Der.  4r  Bat,  500;  Vfyatt  v.  State^  X  Blackf.2^\  Com.  v.  Roby^  12  Pick,  496; 
State  V.  Mckee,  1  Bti^ley,  651.  . 
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witnesses  again,  and  it  shall  be  granted,  sahe  deliver  his  testi- 
mony in  open  court,  and  also  they  may^esire  to  propound 
questions  ta  the  court  for  their  satisfaction,  and  it  shall  be 
granted,  so  it  be  in  opeh  court. 

The  jury  must  be  kept  together  without  meat, 
drink,  fire,  or  candle,  till  they  are  agreed.[4]    84  E.  3.  j"  297  1 
75.(4)  Co.Lii.227.b. 

If  they  agree  not  before  the  departure  of  the  justices  of 
goal-delivery  into  another  county,  the  sheriff  must  send  them 
along  in  carts,  and  the  judge  may  take  and  record  their  ver- 
dict in  a  foreign  county;  qumre^  whether  in  stich  cases  the  ses- 
sion may  be  adjourned  before  the  verdict  taken.  \9*Assiz. 
6.  per  Scot.    41  ^ssiz.  11. 

If  there  be  eleven  agreed,  and  but  one  dissenting,  who  says 
he  will  rather  die  in  prison,  yet  the  verdict  shall  not  be  taken 
by  eleven,  no  nor  yet  the  refuser  fined  or  imprisond,  and  there* 
fore  where  such  a  verdict  was  taken  by  eleven  and  the  twelfth 
fined  and  irpprisond,  it  was  upon  great  advice  )ruled  the  ver- 
dict was  void,  and  the  twelfth  man  deliverd,  and  a  new  venire 
awarded.  41  .^^^iz.  11.  for  men  afe  not  to  be  forced  to  give 
their  verdict  against  their  judgment  ;(c)  vide  P.  20  E,  1.  Rot. 
43.  Norf,  coram  rege. 

In  capital  causes,  whether  upon  indictment  or  appeal,  no 

{h)  If.  ^iL  ef  year  book*  24.  a. 
'  (c)  But  is  it  not  a  force,  when  any  of  the  jorora  are  obliged  to  comply  nhder 
the  peril  of  being  starved  to  deaUi,  for  how  can  it  be  expected,  that  twelve  oon- 
•idering  men  should  in  ail  eases  happen  to  be  of  the  saoM  sentiments?  and 
therefore  antiently  it  was  not  necessary,  (at  least  in  .civil*  causes,)  that  all  the 
twelve  should  agree,  but  in  case  of  a  difference  among  the  jnry,  the  method  was 
to  separate  one  part  from  the  other,  and  then  to  eiamme  each  of  them  as  to  the 
reasons  of  their  differing  in  opinion,  and  if  after,  such  examination  both  sides 
persisted  in  their  former  opinions,  the  court  caused  both  verdicts  to  be  fully  and 
distinctly  recorded,  and  then  judgment  was  given  ex  dicto  majmria  partu  jura- 
torum;  thus  in  k  ffreat  assise  upon  a  writ  of  right  between  the  abbot  of  Kirk* 
ttede  and  Edmund  de  fyneaurt  eleven  of  the  jury  found  for  the  abbot,  and  one 
for  Edmund  de  Eyneouft^  in  this  case*  the  verdict  of  the  eleven  was  first  re- 
corded, Robeitus  de  Harblinge  Sf  mnne$  aUi  prater  Radnlphum  JQium  Simonls 
dieunt  ttfpsr  aacramentum  stivm,  Sfc,  and  then  foHows  the  dictum  of  the  twelfth 
Et  prtedieiu*  Radulphns  i^/ittt  Simonis  dicit  $uper  $aeramenium  svufii,  Sfc,  then 
follows  the  judgment,  Sed  quia  prmdicti  undecim  coneordiler  Sf  preeiMe  dieunt. 


[4]  See  Doe,  Ar  Stu,  158;  R,  v.  Sterne,  6  7,  R.  597;  R.  v.  Kennemr,  3  B.  4* 
Aid.  469;  Enerett  v.  YoueUe,  4  B.  ^  Ad.  681;  B.  v.  WoelJ,  I  Chit.  B.401; 
Com.  V.  Cook,  eS.  if  JL  577;  Com.  v.  Clue,  3  Rawle,  498;  Perrinton  v.  Hum- 
phreye,  6  GreenL  379;  Harrieon  v.  Botoon,  4  Waeh,  C.  C.  B.  39;  U.  S.  v.  Hoe. 
JteU,  id.  409;  Com.  v.  Purchase,  9  Pick.  591 ;  People  t.  Goodwin,  18  Johne.  187; 
Moore  v.  ^Sihrte,  1  Watt.  134;   U.  S.  v.  Cfibert,  fi  Sumn.  19;    U.  S.  ^.  Coolidge, 

9  Oal,  364;    U.  S.  v.  Shoemaker,  9  McLtfin,  114:  People  v.  OleoU,  9  Johns.  3dl; 
Speir^s  case,  1  Dev.  49;   State  ir.  Ephraim^  9  Deb.  if  Bat:  169;  Mahela  v.  ;Slats, 

10  Yerg.  539. 
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verdict  can  be  given  b7  defisiuU  in  the  absence  of  the  party. 
16  Jlssiz.  19.  • 

But  if  the  prisoner  hath  pleaded  to  the  conntry, 
[  299  3  and  when  he  is  to  be  tried  will  say  nothing,  yet  oo 

fudd  mradictuB  abboM  4r  ^cele$ia  Buaprtbdicta  majuM  jvM  kabtant  tenendi  dfc,  idmo 
eontiieratutn  ««t,  qn6d  jrcddictun  Mob  Sj  9Ucc€B9we9  $ui  teneajit-  prtsdieta  tehe^ 
merOa  decatero  in  perpetuiun,  Sfc,  Placita  eoram  justic'  itinerant*  in  com*  l4ft. 
€eln  anno  56  Ben.  3.  Bot.  S9.  in  dono.     ' 

In  anaaaiBQ  of  novd  diaaeisin  between  WtUiam  JHairmn  plaiotiff.  ai^d  John  SL- 
menel  and  othera  defendants,  where  ttle  whole  jary  conabted-of  only  eleven,  tea 
found  ibr  TVittram,  and  one  for  Simenel^  and  both  verdicta  are  recorded  in  this 
jnanoer,  Dteem  jurati  dieuntt  fttdd^  ^.  A  undecimtu  juralonrm,  aci7ieeC  Johan- 
nea  Kineth  dteti,  Sfc.  Si^  quU  dido  nu^9ri»  parH$  juratemm  standtan  e^t^  qudd 
prtidictuM  Williel(nuB  recuperet  aeinnom  auaai  de  pr^Bdietie  tenementie  tersua 
preidUtoe  Johaonem  4r  ''*^  P^  mum  reeosnUorum  Sf  datnmna  qu0  taxantur 
pur  jWr*  ad  duae  .rnarcA^  ^  Johannea  Sf  tdii  in  iniserieordia,  Paa.  14'  £,  1. 
£oV  10.  coram  Rege. 

The  like  practice  ia  auppoaed  ip  ihe  caae  here  qaoted  by  the  author.  .  Pa$.  30 
E.  1.  Rot,  43.  eoram  rege^  which  waa  thos,  iUartta  FUX'Oebert  recovered  aeiain 
of  certain  landa^^r^*  in  WeetSomerton  agrainat  the  prior  of  Buttelye  iiefore  John 
db  Lowtot  and  WtUiam  de  P4tgeham^  judgea  of  aasiad  in  Norfolk  anno  16  E'.  1. 
The  prior  afterwarda  complained  greatly,  that  inidatice  had  been  done  him  by 
Lotetot  at  the  aaid  aaaiae,  and  thereupon  the  bishop  of  TViiicAes(«r  ani)  othera 
wexe  ordered  to  hear  the  matter  and  do  justice  to  the  prior.  Upoti  this  Lovetot 
and  Pageham  were  caUed  before  thei  aaid  bishop,  ^c.  and '  the  prior  objected  to 
Lovetbt^  *'Qo6d  fieri  fecit  fklsam  irrotulationem  m  rotulia  ama«  &  eontrariam 
veredicto  juratorum  aaaiste  prcediotn,  i&c.  &>  boo  paratus  est  verificare  per  pre- 
dictoa  juratorea,  qui  omnes  aunt  auperstites,  &c.**  To  which  Lovetot  and  Page* 
ham  replied  by  justifying  themselves,  and  insisting,  **  Qudd  bend  &.  rit6  proces- 
aerunt  ad  captionem  illius  aaaiMB,  unde  vocaAt  recordum  rotblorom  suorum,  &c»** 
■  in  which'  the  judgment  pronounced  by  Lovetot  waa  entered  in  the  following 
manner,  **  Et  quia  per  prtedictum  asaisam  <!onvictum  [compertum]  fuit,  qudd  i?£ 
ritftia,  de  quo  pnediqtus  Martinue  e^ivit,  fuit  liber  homo  &  liberie  conditionia; 
&^quamvi8  ipso  £drtct/a,  &  ezitus  de  ipao  proveniens  tenoisaent  de  prsdicto 
Friore  &.  de  prsdeceaaoribua  suis,  tenementa  sua  in  villenagio,  and  per  villana 
aervitia,  hoc  eis  non  ^rsjudieat,  qu6  minua  corpora  sua  sint.  libera;  e6  qudd  nulla 
prtescriptio  tetnporis  potest  liberom  aanguinem  io  servi^tem  reduc^re,  idco  con. 
aideratom  eat,  qudd  prsdictus  Martinue  recuperet  inde  seisinam  suam^  &c.  Et 
Matinee  de  Pykering  unus  recognitorum  prefatie  assissB  pro  eo  qudid  in  vere* 
dicto  prtsfata  assise,  narrando  illud  veredictum,  conlrarios  luit  omnibus  aliis  re. 
cognitoribus,  narrando  aliud  quMn  inter  illoa  fuit  provisum,  sicut  per  ezamina- 
tionem  eorum  convictum  [compertum]  luit,  Sl  mapncaptus  est  per,  Slc.  ided  ipse 
Sl  manucaptorea  sui  in  misertcordift. '  Et  praeceptum  eA  viic*,  qudd  capiat  prte- 
dictum J*,  de  Pykerifig^  &  aalvo,  ft-c  itaquod  habeat  corpus  ejus  apud  Kente* 
Jordt  Slc  ^d  facieadam  redemptionem  auam  pro  transgressione  predicta.**  The 
biahop  of  Wynton  and  hie  fellows  then  proceeded  to  elamine  I/meiot  and  Page* 
ham  touching  the  aaid  judgment  '*  Et  quia  in  consideratione  super  veredicto 
prime  aasise  compertum  est,  quod  X  dfe  Pykering  uniis  recognitorum  prssdicte 
aaaise,  narrando  Ulud  veredictum,  contrarius  ftiit  omnibus  aliia  recognitoribus, 
narrando  aliud  quiim  inter  eoa  fiiit  proviaum;  dt  nichil  de  illo  oontrario  in  re- 
cordo  predicto  apecificatur  aive  dec^Gtraturi  immo  quod  veredictum  captum  fuit 
&>  receptum,  ae  si  ouines  de  uno  &.  de  eodem  asaenau  Aiisseni  in  veredicto  pre- 
dicto;  nee  etiam  veredictum  ipsorum  undecim  dedaratur  aive  apecificatur,  Slc 
nee  dttodectmua  ab  undecim  fuit  aeparatus,  nee  eiaminatua  per  se;  nee  undeeint 
k  duodecimo  fbenint  separati,  nee  per  ae  ezaminati  d&c  prout  m&fi»  eet  in  tali 
eaeu;  &,  aic  ex  oontrario  veredicto  aubaecutom  fuit  judicium  non  legi  aive  eon- 
auetndini  regni  conaonomf  videtur  manifeatd  quOd  recordum  illnd  non  eat  pie- 
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penance  shall  be.inflicted^  but  the  jury  shall  be  taken.  15  i?.  4. 
33.  b. 

Now  touching  the  giving  up  of  their  verdict,  if  the  jury  say 
they  are  agreed,  the  court  may  examine  them  by  poH,  and  if 
in  truth  they  are  not  agreed,  they  are  fineable.  29Ji^siz.  27. 
40  Amz.  la. 

nttm,  sen  perfectum,  in.  hoc  cami,  &c^  Concordatom  est  qadd  SMin  prsdicU 
re^xam^natari  dtc:"  .  Upon  this  the  sheriff  was  orderd,  qa6d  ▼enino  faciat  hie 
&rC.  reco|;pitores  assies  prsddicte,  &  qo6d  scire  faciat  Martin  to  appear  at  tlie 
same  day  ad  audienddm,  &>c*  **Poetea  ad  prediotam  diem  Tenenint  recogni. 
tores  assiso  predicts.  Et  qnia  prssdicti  JoAai^nss  9l  WVJlidmtu  aliad  recordati 
faerunt,  qoitm  compertnm.  fait  per  reoordum  rotolwoin  ipsius  JoAanius;  &  etiam 
quia  juratores  prodicti  minds  suffieienter  fuemnt  ezaminati  super  articulis.  pre. 
dictla,  sicut.  patet  in  recordo  predi^to,  iterat6  fuerunt  juratores  jurati,  &  ex^ 
amtnatii  qui  dicunt  super  saeramentum  stiumt  qu6d  predictos  MnriinuM  fhit  Til* 
lanus  ipsius  Prions  die  quo  ejectus  fuit  de  predictis  tenementis,  &o.  EH  quia 
tempertum  est,  &&  &-  qu6d  Prior  ad  prsadictam  assisam  coram  prefttis  J,jk*  tV. 
respondebat  per  ballivum  suum,  qui  quidem  ballivus  noa  potuit  deducere  in 
judicium  jus  sanguinis  nativi  domini  sui  absque  prmsentiii  domini  sui,  &c>  ac 
etiam  in  supradicto  recordo  qu6d  nulla  prespriptxo  longi  temporis  potest  JiberuiA 
sanguinom  in  serf  ituiem  red Qcere,qu6d  omnin6  falsum  est.  &c  Tidetor,  quAd 

i'odicium  J.  <le  Lotetot  erroneum  est;  ide6  consideratura  est,  qu6d  predictus 
'rior  rehabeat  prsedicta  tenementa,  ita  qudd  omnia  siot  in  eodem  statu,  in  quo 
fuerunt  ante  captionem  prmdictiB  assise."  Afterwards  by  writ  pf  error  tlie 
record,  coram  episcopo  WytOon  and  seciis  suis  auditoribus  querelarum  was 
brought  coram  rege,  and  Martin  Fitz-OMbert  assigned  for  error,  that  he  had  x^ 
covered  seisin  against  the  said  Prior  **in  grosso  Teredicto  super  disseisin^  secun. 
dtim  legem  communem;  Sl  auditores  sine  brevi  regis  inde  eis  directo,  Sc  sine 
aliqu&  premuniticme  ipso  Martino  ritd  ftctft,  contra  legem  communem,  ipsum  k 
predioto  tenemento  abjudicaverunt,  &,  contra  teaorem  Magne  Oarte  domini 
regis:  Dicit  insuper,  qudd  predicti  auditores  venire  iecerunt  corkm  eis  juratores 
prefate  assise  in  fotmk  certificationis,  &,  ipsos  juratores  per  saeramentum  suum 
reexaminaTerunt&  admiserunt  veredictnm  eorutn  oontrarium  veredicto  per  ipsos 
prifks  prottuntiato;  unde  dicit,  qudd  in  hiis  dt  aliis  erratum  est,  &c.''  To  this  the"* 
prior  repjied,  thatthe  sa^d  Jlfarttn  had  been  **  Premunitus  per  breve,  quod  voca- 
tus  scire  facias ;  &,  qudd  predicii  auditores  habuerunt  plenam  potestatem,  t^mv 
per  breve  domini  regis,  quhjn  per  speciale  preceptum  domini  regis,  ad  corrigenda 
recorda  justiciariorum  vitiosa  &  erronea  inventa& hoc  satisconstat  domino  regi 
6l  ipsus  consilio,  &,  qudd  predictus  Martinus  non  recupera?it  per  grossum  v^e- 
dictum;  quia  non  fuit  ibi  veredictum  nisi  tale,  quale  imperfectum,qttia^pec  zi 
juratores  captum ;  &.  quOd  predicti  auditores  non  admiserunt  contrarium  vere* 
dictum  priori  veredicto,-quia  veredictum  pritu  captum  coram  J.  de  Lotetoi  fiiit 
tale,  quale  imperfeotum,  &  contra  legem  terre  captum  per  xi  juratores,  4e  statu 
sanguinis  ultra  tempus  limitatum;  secundum  veredictum  magis  deberet  dici 
Boppletio  prions  veredicti  defectivi,  quiim  eidem  contrariari.'*  To  which  Martin 
rejoined,  and  insisted,  **  Qtt6d  "predicta  assisa  fuit  plena  &,  perfecta. coram  J,  de 
litetot  &.  sociis  suis  justio'  capta,  &,  hoe  IJqtiat  express^  in  eodlm  recordo,  ubi 
dicit  Jurati^  dicunt,  &c*  £t  qudd. ipse  recuperavit  •  predicta  .tenementa  per 
grossnm  veredictum  prefate  assise,  petit  judicium,  si  prtedictum  grossum  vere- 
dictam  super  disseisina  precisd  facta  aliquo  moda  seconddm  legem.  &  con* 
suetodinem  regni.Jn^Zttf  debet  adnichillari,  absque  brevi  de  attinct^'*  ft'C.  . 

The  judgment  in  this  case  does  not  appear,  but  it  should  s^em,  that  the  reason 
why  the  record  of  the  verdict  b  said  to-be  imperfect  was  not,  because^  all  the 
twelve  did  not  agree,  but  because  the  dicta  utriusque  partis  were  not  distinctly 
speci6ed  and  recorded^  which  is  declared  to  be  the  usage  in  sush  ease,  prout 
sioris  est  in  tali  casu^ 
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If  the  jurors  by  mistake  or  partiaKty  give  their  verdict  io 

court,  yet  they  may  rectify  their  verdict  before  it  is  recorded , 

or  by  advice  of  the  court  go  together  again  and  con^ 

[  300  ]  sider  better  of  it,  and  alter  what  they  have  delivered. 

Plow.  Com.  211.  b.  Sauriderma  case. 

But  if  the  verdict  be  recorded,  they  cannot  retract  nor  alter  it. 
Co.  Lit.  227.  7  R.  2.   Coron.  108.  20  JJssiz.  12.  5.  H.  7.  22.  b. 

In  a  case  of  felony  or  treason  the  verdict  must  be  given  ia 
open  court,  and  no  privy  verdict  can  be  given.  Co.  Lit.  227. 
b.  Co.  P.  C.  110. 

If  a  man  ^e  arraigned  upon  an  inquest  of  murder  or  man- 
slaughter taken  by  the  coroner,  and  be  found  not  guilty j  the 
jury  that  acquits  him  oitght  to  inquire,  who*  Committed  the  fact, 
and  that  shall  serve  as  an  indictment  against  that  person,  that 
the  jury  did  find  the  fact. 

'  But  it  is  held,  that  if  a  man  be  arraigned  upon  an  indictment 
found  by  the  grand  inquest,  and  be  acquitted,  the  jury  shall 
not  make  such  further  inquiry.  14  A  7.  2.  &  13  E.  4.  3.  b.  37. 
//.  8.  B.  Coron.  117.  11  H.  4.  93.  a.  B.  Coron.  32.  21  E.  3.  17. 
b.  B.  Coron.  39. 

But  surely  the  antient  law  was  otherwise,  and  that  the  jury 
that  acquits,  whether  upon  a  presentment,  or  upon  an  indict- 
ment of  homicide,  shall  be  charged  to  say,  who  did  the  fact. 
^1  Jis8xz>  13. 

So  if  a  man  be  indicted  de  morte  cujusdum  ignotij  the 
inquest  shall  be  charged  to  tell  the  name,  if  they  can.  2  E.  3. 
Coron.  159. 

A  man  is  indicted  of  robbery  and  acquitted,  but  it  appeared 
to  the  court,  that  a  robbery  was  done,  but  the  prisoner  not 
gtiilty^  and  therefore  upon  the  statute  of  Winchester  the  court 
compelled  the  jury  to  present  who  did  it,  for  the  hundred  is  to 
answer  for  the  bodies  of  the  offenders,  and  the  book  concludes 
generally,  Et  tiel  course  tiendroy  ou  home  est  indite  de  tnort 
de  home  fy  acquit  3  E.  3.  Iter  North.  Coron.  307.  so  that  they 
made  no  difference,  where  the  [indictment  was  by  the  grand 
inquest,  or  by  the  coroner's  inquest.] 

The  same  law  in  a  appeal  22  Assiz.  39.  Carom  178.  4  H.  7. 
Rot.  21,  fiastaPs  Entries  57.  a. 

But  at  this  day  the  law  and  pra<itice  hath  obtained, 
[  301  3  that  only  upon  an  arraignment  upon  the  coroner's 
inquest  the  jury,  if  they  acquit  the  prisoner,  shall 
inquire  who  did  the  murder  or  manslaughter,  and  commonly 
it  is  a  business  of  form,  for  they  usually  say,  if  it  be  not  known, 
that  John  a-Nokes  did  it.  37  H.  8.  B.  Coron.  32.  21  E.  3.  17. 
b.  B,  Coron.  39.  Dy.  238.  b. 

And  as  to  indictments  of  robbery,  if  the  petit  jury  acquit  the 
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prisoner,  they  do  hot  inquire  who  did  it,  and  the  reason  of  th^ 
difference  is,  that  for  the  most  part  in  Eyrt  the  petit  jury  were 
sril  of  the  same  hundred,  where  the  offense  was  committed,  and 
then  upon  the  statute  of  fFintpn  the  hundred  were  to  answer 
de  corporibus  mal^actorum^  and  therefore  it  was  reason  to 
pnt  them  upon  the  inquiry,  who  committed  the  robbery,  if  it 
appears  to  the  court,  that  a  robbery  was  committed,  and,  the 
case  of  3  E,  3.  Caron.  307.  was  in  JSyrg,  but  now  the  jury, 
that  tries,  as  well  as  inquires,  is  for  the  most  part  of  the  rest  of 
the  county,  and  therefore  they  answer  only  the  point  of  guilly 
or  not  guilty:  vide  Stamf,  P*  O.  181.  a. 

The  jurors  of  the  petit  inquest  are  charged  to  inquire  if  the 
party  fled,  and  so  of  his  goods  and  chattels^this  is  but  an  inquest 
of  office,  and  trav6rsable,[5]  vide  supra  Part  I.  cap,  27: p.  362. 
But  it  hath  been  held,  that  a  presentment  of  flight  before  the  * 
coroner  super  visum  corporis  i$  coticinsive  to  the  party,  and 
not  traversable:  vide  qua  supra  dixi.  Part  I.  cap.  31. p.  416, 
417,  . 

And  therefore  it  is;  that  if  the  coroner's  inquest  super  visum 
corporis  present  a  fugam  fecit^  and  the  party  be  taken  aini 
arraigned,  and  pleads  to  that  indictment,  the  jury  shall  not  be 
charged  to  inquire  o(  Xh^  fugam  fecit  j  because  found  be(ore  by 
the  coroner's  inquest,  and  if  they  be  charged  therewith  and 
acquit  the  prisoner,  and  likewise  say,  that  he  did  not  fly,  yet 
the  record  of  the  inquisition  before  the  coroner  finding  the  flight 
shall  take  place  to  intitie  the  king.  3  E.  3.  Forfeiture  35.  P. 
7  Eliz.  I>y.  238.  A. 

The  jury  may  find  a  special  verdict,  or  may  find  the 
defendant  guilty  of  part,  and  not  guilty  of  the  rest,  or  [  302  ^ 
may  find  the  defendant  guilty  of  the  fact,  but  vary  in     - 
the  manner. 

If  a  man  be  indicted  of  burglary,  quddfeloniel  fy  burglarithr 
cepit  fy  asportavitf  the  jury  may  find  him  guilty  of  the  simple 
felony,  and  acquit  him  of  the  burglary  and  the  burglarithr. 

So  if  a  man  be  indicted  of  robbery  with  putting  the  party  in 
fear,  the  jury  may  find  him  guilty  of  the  felony^  but  not  guilty 
of  the  robbery. 

The  like  where  the  indictment  is  cliim  4*  secteth  ^  persond. 

So  if  a  man  be  indicted  upon  the  statute  of  1  Jdc.  of  stabbing 
contra  formam  statutij  the  jury  may  acquit  him  upon  the  . 


[5]  Bat  now  by  the  7  4t  8  Geo,  IV.  e,  28.  t.  5,  where  anj  person  shall  be 
indicted  for  treason  or  felony,  the  jury  empannelied  to  try  sach  person  shall  not  be 
charged  to  inqnire  concerning  his  lands,  tenements,  or  goods,  nor  whether  he 
fled  for  sach  treason  or  felony. 
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statnte,  and  find  him  guihy  of  manalaughter  at  common  law. 
23  Car.  1.  HarwoocPs  case.(£/)  * 

So  if  a  man  be  indicted  of  stealing  of  goods  of  the  value  of 
109.  the  jury  may  find  him  guilty  only  of  goods  to  the  value  of 
6(/.  and  so  guilty  only  of  petit  larceny.  41  E.  3.  Caron^  451. 
Siamf.  P.  C.  L.  III.  cap,  9./ol.  165.  a. 

So  if  a  man  be  indicted  of  murder  ex  maliiid  prseeogiiald^ 
the  jury  may  find  bim  guilty  of  manslaughter.  Co.  Lit.  282.  a. 
or  that  he  killed  him  at  dejendendOj  or  perin/oriunhtm;  but 
nota  in  these  cases  it  is  not  sufficient  generally  to  find  it  done 
se  defendendoy  or  per  if\foriunium,  but  the  special  matter  must 
be  set  down  how  it  was  dpne^  and  if  upon  the  special  matter 
shewn  it  shall  appear  to  be  murder  or  manslaughter,  the  court 
will  accordingly  judge  of  it,  tho  the  jury  conclude,  Et  sic  per 
ir^fortunium^  or  sic  se  defendendo.  3  E.  3.  Coron.  284|  286, 
287,  4*  43  \dssiz.  31.  Coron.  226. 

And  in  these  cases,  tho  it  be  found  per  infortunium^  or  st 
defendendo  upon  the  special  matter  set  forth,  yet  this  special 
matter  must,  be  recorded,  for  tho  it  be  not  «ucb  a  felony,  as  hath 
judgment  of  life,  yet  it  is  such  an  offense^  as  gives  the  forfeiture 
of  goods,  and  therefore  they  may  not  find  a  general  not  guilty ^ 
but  must  find  the  special  matter^  and  leave  it  to  the  court  to 
judge." 

At  the  sessions  at  Newgate  16  Car.  2.  upon  the  evi» 
[  303  ]  dence  it  appeard,  that  ^.  a  boy  riding  in  the  street 
upon  an  horse,  B.  another  boy  whipt  the  horse,  the 
horse  ran  away  against  the  will  of  Ji.  and  ran  over  a  child  and 
kild  it,  for  this  ^.  was  indicted  of  murder  by  the  grand  inquest, 
and  the  jury  found  him  generally  not  guilty;  the  court  was  in 
doubt  of  reoeiving  the  verdict,  because  it  vre&  per  infortunium  j 
,  and  so  ought  specially  to  be  found,  but  because  the  coroner's 
inquest  had  found  the  special  matter,  and  concluded  it,  as  in 
truth  it  was,  per  infortunium^  which  presentment  A.  was  ready 
to  confess,  that  so  he  might  have  his  pardon  of  ccrarse,  the  ver* 
diet  of  not  guilty  was  recorded,  and  so  it  was  said  was  the 
usual  course  in  that  case;  but  it  was  agreed,  that  if  t^.  had  of 
his  own  accord  put  the  horse  into  speed,  and  be  had  so  kild 
the  child,  it  had  not  been  per  infortunium  but  manslaughter. 
Richard  Pretty^ s  case  for  killing  Anne  Jones.  , 

But  now  suppose  the  prisoner  kild  the  party,  but  yet  in  such 
a  way  as  makes  no  felony,  as  if  he  were  of  non  sane  memory y 
or  if  a  man  kills  a  thief,  that  comes  to  rob  him,  or  to  commit  a 
burglary,  or  if  an  officer  in  his  own  defense  kills  one,  that  as- 

(d)  StyU  86. 
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saults  him  in  the  execdtion  of  his  office,  which  are  neither  felony 
nor  forfeiture,  whether  is  it  necessary  to  fittd  the  special  mat- 
ter, or  may  the  party  he  found  not  guilty?  Foster  265. 

And  I  think,  and  so  I  have  known  it  constantly  practised, 
the.  party  in  these  cases  may  be  found  not  guilty y  and  the  jury 
need  not  find  the  special  matter.   , 

And  the  reason  is,  that  in  these  cases  there  is  neither  feldny 
Hor  forfeiture. 

And  thiis  is  in  effect  declared  by  the  statnte  of  24  H,  8.£ap.  5. 
*^  If  any  attempt  to  commit  murder,  robbery  or  burglary  in  or 
nigh  any  common  high  way,  or  in  the  mansion-house,  ^.  and 
the  evil  doer  be  slain,  and  if  the  same  by  verdict  be  found  or 
tried,  the  slayer  shall  not  lose  any^ods  or  chattels,  but  shall 
thereof  be  fully  acquitted  and  discharged  in  like  manner  as  he 
should  be,  if  he  were  lawfully  acquit  of  the  death,"  and  ac" 
cordingTy  ruled  in  Cooper^ s  case.  P.  \5  Car,  B.  B.  Croke^ 
p.  544. 

But  it  is  used  in  such  cases  Tand  prudently  enough,) 
for  the  <^roner's  inquest  to  find  the  special  matter,  and  [  304  3 
the  bill  of  indictment  of  the  grand  jury  to  be  for  mur- 
der, and  to  have  the  party  arraigned  upon  the  bill  of  indict- 
ment, and  to  be  acquitted  thereupon*  upon  trial, and.  to  enter 
the  acquittal  upon  the  bill,  and  then  to  confess  the  coroner's 
presentment,  and  to  have  judgment  also  thereupon;  thus  it 
was  done  in  the  case  of  Bichardson  keeper  of  Newgate^  who 
kild  Hydtj  that  had  committed  a  robbery  and  made  resistance, 
thstt  he  could  not  be  taken  without  being  kild.  M,  25  Car.  2% 
at  Newgate. 

And  therefore,  where  a  thief  was  kild  in  pursuit  because  of 
necessity,  if  the  specijal  matter  be  found,  the  killer  shall  have 
judgment,  quod  eat  sine  die.  22  Jlssiz  55.  Coron.  179.  22  E. 
3.  Coron.  258.  2Q  Assiz.  23.  Coron.  192.  22  E.  3.  Coron,  261. 
and  the  reason  is,  because  it  is  no  felony,  nor  causeth  any  for- 
feiture so  much  as  of  goods,  but  is  a  justifiable  act,  and  ao  differs 
from  se  defendendoy  or  per  if^/brtuniufn^  which  give  a  for- 
feiture of  goods.  ^ 

And  since  in  an  indictment  or  an  appeal'of  felony  the  de- 
fendant cannot  plead  k  justificatiojn,  he  shall  have  the  advan- 
tage of  it  upon  the  general  issue  pleaded.  26  .K  8.  5.  b.  37  H. 
&  B.  Jippeals  122. 

Yet  vide  37  H.  6.  20  4*  21.  per  Needham  upon  an  indictment 
of  murder  the  defendant  may  plead,  that  in  an  appeal  before 
the  constable  and  marshal  of  treason  he  being  appellee  kild  the 
appellant  \  yet  in  that  case  it  seems,  if  he  pleaded  not  guilty^ 
he  shall  have  advantage  of  that  special  justification  upon  evi- 
dence. 
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But  [notwithstanding]  this,  that  I  have  said,  where  the  mat- 
ter itself  appears  not  to  be  felony,  the  prisoner  upon  not  guilty 
pleaded  may  be  foand  not  guilty j  without  finding  the  special 
matter,  and  accordingly  ruled.     A  15  Car.  1.  Croke^p,  544. 

Yet  if  the  coroner^s  inquest  find  not  the  special  matter  but 
murder  or  manslaughter,  and  the  prisoner  is  arraigned  upon  it 
and  plead  not  guilty,  and  upon  the  evidence  it  appear,  that 
the  prisoner  kild  the  man,  but  in  such  a  manner  as 
[  305  ]  makes  no  felony,  as  a  thi^f  that  assaults  him  upon  the 
highway,  or  a  thief  that  resists  the  arrest,  in  this  case 
the  jury  cannot  find  a  general  not  guilty,  but  must  find,  that 
the  prisoner  did  it,  and  the  manner  how,  and  this  is  to  be  eutred 
of  record,  as  in  case  of  a  verdict  se  de/endendo. 

And  the  reason  of  the  difference  is,  because  in  the  former 
case  the  jury  gives  a  verdict  of  not  guilty  generally,  without 
inquiring  who  did  the  fact.  But  where  a  man  is  arraigned 
upon  the  coroner's  inquest  super  visum  corporis,  and  pleads 
not  guilty,  if  the  jury  acquit  the  prisoner  by  not  guilty,  yet 
they  must  inquire  who  did  it,  for  here  it  is  apparent  there  was 
a  man  slain,  because  the  coroner  takes  the  inquest  upon  view 
of  the  body,  and  if  they  should  find  him  generally  not  guilty^ 
and  yet  should  upon  their  other  inquiry  find  he  kild  him,  it 
would  be  a  contradiction  in  itself,  and  therefore  in  this  case, 
they  are  to  find  the  special  matter^  and  thereupon  the  court 
shall  give  judgment  for  his  discharge. 

Many  special  verdicts  have  been  found,  as  upon  the  statute 
of  stabbing,  so  upon  the  point,  whether  murder  or  not,  but  it  is 
difficult  to  find  them  so  that  judgment  may  be  given  for  mur- 
der, because  there  a*re  so  many  circumstances  required  to  be 
found,  that  if  any  be  omitted,  the  verdict  will  fall  only  to  man- 
slaughter. 

1  have  rarely  known  upon  any  special  verdict,  where  the 
question  was  murder  or  manslaughter,  judgment  to  be  given 
for  murder,(^)  but  commonly  for  manslaughter  or  se  de/en-- 
dendo.     Tutius  erratur  ^x  parte  mitiori. 

(jd)  There  hav<i  been  however  several  initances,  wherein  it  has  been  done,  vie. 
MackaUy'B  case^^  Co»  Rep,  70.  a.  3iawgridge'$  Case,  UUL  5  Ann,  B,  R.  Kel,  190. 
Oneby*$  case.  Tnn.  13  Gw,  B.  /{•  all  which  were  special  verdictB,  and  the  court 
ruled  them  to  be  murder. 
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CHAPTER  XLIL 

COKCXRNIN«    THS    M18DSMSAK0BS    OF    JtraORS^    AND    THEIR 

PtTNISBMXNT. 

If  any  of  the  jary  oat  or  drink  without  license  of  the  conrt 
before  they  haYe  given  up  their  verdict,  they  are  fineable  for  it 

But  tho  it  be  not  at  the  charges  of  either  party,  antiently  it 
was  held  it  would  avoid  the  verdict.    24  E.  3.  24.  a. 

But  at  this  ,day  the  law  is  settled,  that  it  is  only  a  misde- 
meanor fineable  in  them  that  do  it,  but  avoids  not  the  verdict. 
14  H.  7.  29.  b.{a)  20  H.  7.  3.  a. 

But  if  it  be  at  the  charge,  for  the  purpose,  of  the  prisoner, 
and  the  verdict  find  him  guilty,  the  verdict  is  good;  but  if  they 
find  him  not  guilty^  aiul  this  appears  by  examination,  the 
judge,  before  whom  the  verdict  is  so  given,  may  record  the 
special  matter,  and  thereupon  the  verdict  shall  be  set  aside,  and 
a  new  trial  awarded.     14  H.  7.  30.  a.  b. 

Ifa  juryman  before  he  be  sworn  take  information  of  the  case, 
this  is  cause  of  challenge,  as  the  law  stands  at  this  day,  but 
antiently  it  was  held  otherwise,,  and  that  it  was  lawful,  and 
that  was  the  xeason  given  in  the  statute  ofS  H.  6.  cap.  2.  which 
enacts,  ^That  pannels  of  assises  be  delivered  by  the  sheriff  to 
either  party  six  days  before  the  sessions,  namely,  that  they 
might  inform  the  jurors  of  their  right  before  the  session/' 

But  this  brought  great  inconvenience  in  embracery  and  tanfr- 
pering  with  jurors,  and  therefore  it  is  justly  disused  and  dis- 
approved. 

If  a  juryman  have  a  piece  of  evidence  jn  his  pocket,  and  after 
the  jury  sworn  and  gone  together  he  sheweth  it  to 
them,  this  is  a  misdemeanor  nneable  in  the  jury,  but  [  307 "} 
it  avoids  not  the  verdict,  tho  the  case  appears  upon 
examination.[l]   M.  23  Car.  1.  B.  S.  JM.  40  St  41  Bliz.  B.  S. 

(a)  Vide  pkthdd  ceo  ca§€  15  B.l.hh. 


[1]  It  b  said  that  the  jarj  may  give  a  verdict  withoat  teatimony,  when  they 
thenuelyes  have  a  knowledge  of  the  fact.  Tri.  per  Paw,  379;  1  Venir,  67.  But 
if  they  give  a  verdict  on  their  own  knowled^  they  ooght  to  tell  the  coart  so;  and 
the  lair  way  is  to  leil  th6  ooort  belhre  they  are  sworn,  that  they  have  evidenoe  to 
give,  when  they  may  be  sworn  as  witnesses.  Xnon.  SalL  405.  Bat  it  is  of  dan- 
gerous  consequence,  to  receive  a  verdict  against  evidence  given,  on  supposal  that 
some  of  the  jury  knew  otherwise,  or  on  private  information  given  by  any  juryman 
to  the  rest,  when  he  cannot  be  cros8.examined.  TV.  per  Paie,  309.  Mr.  Justice 
Boiler  said,  that  where  a  juryman  had  knowledge  of  any  matter  of  evidenoe  in  a 
eanse  which  he  is  trying,  he  ought  not  to  repeat  the  same  privily  to  the  rest  of 
VOL,  II. — M 
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Croke^fu  1.  Graven  4*  Short ;{h)  vide  iamen  contra  II  H. 
4.  18.  a. 

But.  if  after  the  jur7  sworn  either  party  deliver  a  piece  of  evi- 
dence to  the  jury,  and  the  verdict  is  giv^n  for  him  that  deliverd 
ity  it  9haU  avoid  the  verdict,  but  then  this  most  appear  by  ex- 
amination, and  be  indorsed  upon  the  postea  or  veraict,  so  as  it 
appears  of  record,  and  it  must  not  be  barely  by  affidavit  made 
after.  Afi  40  ^  41  Eliz.  A  S.  Graves  &  Short.  Co.  Lit. 
921.  b. 

But- if  the  verdict  be  given  against  him  that  deliverd  tbe  evi- 
dence, the  verdict  is  good.    Jbi4. 

If  a.  piece  of  evidence  under  seal  be  read  in  court,  the  jury 
ought  regularly  to  have  it  with  (hem,  but  not  if  it  be  not  under 
seal. 

But  yet  if  after  the  jury  sworn  a  piece  of  evidence  not  under 
seal  be  by  the  court  deliverd  to  the  jury,  it  doth  not  avc^d  the 
verdict,  and  so  it  is,  if  it  be  deliverd  by  a  mere  stranger^  or  if  it 
be  deliverd  by  one  of  the  parties,  and  the  verdict  be  given 
against  hinv,  on  whose  behalf  it  was  deliverd.  M.  SI  4*  SB  Eliz. 
B.  JR.  Crokey  n.  \.{c) 

If  after  the  jury  sworn  and  gone  from  the  bar  they  send  for 
a  witness  to  repeat  his  evidence,  that  be  gave  openly  in  court, 
who  doth  it  accordingly,  this  appearing  by  examination  in  court 
and  indorsed  upon  the  record  or  postea  will  avoid  the  ver- 
dict. [2]  T.  32  Eliz.  B.  R.  Croke,  n.  17.  Metcalfe  &  Deane.{d) 
M.  20  Jac  B.  R.  Hillord  &  HaU^(e)  because  not  done  openly 
in  court,  nor  in  the  presence  of  the  parties  concerted.  Af.  32 
Eliz.  B.  R.  Leoriy  n.  426.  Elmers  case.(/) 
.  But  if  the  jury  after  their  departure  from  the  bar  desire  to 
hear  the  testimony  of  a  witness  again,  they  may  be  sent  for 
il^to  court,  and  the  witness  may  be  heard  again  openly,  where 
the  court  or  parties  may  ask  what  questions  they  think  fit 

If  depositions  are  read  in  court  to  the  jury,  and  after 

r  308  2  ^^^  J^^y  sworn  and  going  from  the  bar  the  solicitor  or 

prosecutor  for  the  king  or  party  without  consent  of 

parties  or  order  <>f  the  court  deliverthe  copies  of  the  depositions 

to  the  jury,  if  they  find  against  him  on  whose  part  the  copies 

(b)  Cfo.  Eliz.  616.  (c)  2  Rol.  Rep.  261,  PalnL  325. 

(c)  ^ary  &,  Farthing,  Cro.  Eli*.  AlU         If)  1  Leon.d05. 

(d)  Cro.  Elix.  189. 

* 1 ; •  

the  jury,  bot  sboald  state  to  the  coart,  that  he  had  rach  knowledge,  and  there- 
upon be  examined  and  subjected  to  eross-ezaminatton  as  a  witness.  6  Amo.  St. 
TV.  1012,  n.  R.Y.  RoBser,  IC.&lP.  648. 

[21  ShidBon  t.  StaU,  9  Ytrg.  468;  Ptrkin$  ▼.  Knight^  2  N.  Hump.  474;  BejUMff 
T.  Hfwrd,  2  D«y,  223 ;  Knight  t.  Freeportt  13  J&m.  218, 
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were  deliverd,  the  verdict  is  good,  but  if  they  find  for  him  on 
whose  part  they  were  deliverd,  and  this  appear  by  examina- 
tion, and  be  (as  it  ought  to  be)  indorsed  upon  the  posiea  or 
record,  the  verdict  shall  be  quashed,  and  a  new  venire  fada^^ 
or  award  for  a  hew  jury  shall  be  returned.  M.  20  Jac.  B,  R. 
Hiliord  and  HalL 

If  after  the  evidence  given,  where  divers  evidences  are  read 
on  both  sides,  and  the  clerk  is  making'up  his  bundle  of  evi- 
dences, that  were  under  seal,  to  deliver  to  the  jury,  the  solicitor 
for  the  plaintiffs  delivers  a  bundle  of  depositions  to  the  jury, 
some  whereof  were  read,  and  some  not  read,  and  upon  exami- 
nation this  appeard,  tho  the  jury  swore  they  opened  not  the 
bundle  deliverd  by  the  solicitor,  yet  the  Verdict  for  the  plaintiff 
was  for  this  cause  avoided,  (the  matter  being  indorsed  upon  thei 
record)  and  a  new  venir^ facias  awarded,  for  great  inconve- 
nience may  be  by  such  a  practice,  and  the  oath  of  the  jury,  that 
never  looked  into  them,  was  not  regarded,  for  possibly  it  may 
be  a  misdemeanor  in  tbem  to  look  into  it,  which  they  shall  not 
excuse  in  this  manner.[3]  T,  1653.  Webb  &  Taylor^  2  S.  A^ 
714.  pL  6. 

If  the  party  afteV  the  jury  sworn  speak  with  a  juryman,  but 
nothing  touching  the  business  in,  issue,  this  doth  not  avoid  the 
verdict  given  aifter  for  him.    M,  7.  B.  B.  per  curiam. 

But  if  he  or  any  in  his  behalf  say  to  a  juryman  after  his 
departure  from  the  bar  and  before  verdict  given,  the  case  is 
clear  for  the  plaintiff,  this  shall  avoid  the  verdict,  if  given  for 
the  plaintiff,  for  it  is  new  evidence.  H,  22  Jac,  B.  B,  Jithil  & 
Bulwer  adjudged.    2  RoL  Abr.  716.  pL  20. 

If  Ji,  be  challenged  off,  and  twelve  more  sworn,  yet  A,  goes 
nlong  with  the  twelve  sworn  and  is  present  at  their  cQUsultatiodi 
if  Ji.  give  no  new  evidence,  nor  advised  or  directed 
them  to  find  that  party,  for  whom  the  Verdict  is  given,  [  309  ] 
the  verdict  is  good,  but  A.  shall  be  fined  for  his  misde- 
meanor. P.  17  Jac.  B.  B.  Parkas  case. 

Now  touching  fining  of  jurors  I  shall  add  farther. 

If  a  man,  that  is  one  of  the  indictors,  be  returned  upon  the 
petit  jury,  and  do  not  challenge  himself,  he  shall  be  fined. 
40  Assiz.  10.  , 

If  a  jury  say  they  are  agreed,  and  it  being  asked^  who  shall 


[3]  See  IL  ▼.  SuUon,  AM.&,S,  532 ;  Whitney  t.  Whitman,  5  ilfet«.  405 ;  Ptrr. 
inion  ▼.  Humpkrtif9^  6  Gnenl  379;  B€n$<m  v.  PUh^  id.  141 ;  Talmadgt  t.  North- 
rop,  I  Rootf  522;  Price  ▼.  Warren,  1  Harr,  k,  Mmf*  385;  Thompean  t.  MaUett 
1  Sknith.  146;  JeUup  ▼.  Eldridge,  Coxe,  401 ;  and  see  Hi»  v.  Drurif,  5  Pick.  296; 
HackUy  T.  Hattie,  3  J<M$.  259;  Sheqff  ▼.  Oray,  2  Yeate$,  273;  Lmudale  t. 
Proton,  4  Wa$h.  C.  C.  R.  146;  Alewnder  t.  Jamie$m^  5  Binn.  938. 
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say  for  them,  they  say  their  foreman,  bat  upon  farther  inquiry 
•   they  are  not  agreed,  the  jury  shall  be  fined,  viz.  every  one  apart. 
40  Jlssiz.  10.  29  Jlssiz.  27. 

If  a  juryman  be  called  and  refuse  to  appear,  or  if  having  ap« 
peard  withdraw  himself  before  he  be  sworn,  the  court  may  set 
a  fine  upon  him  at  their  discretion:  vide  siai.  35  H.  8.  cap.  6. 
'  So  if  he  be  challenged,  and  while  the  challenge  is  trying  with- 
draw himself,  and  the  challenge  is  upon  the  trial  disallowd,  and 
he  be  not  present  to  be  sworn  36  H,  6.  27.  a.  or  being  sworn 
ivithdraw  himself  from  his  fellows  before  the  verdict  given. 
34  E.  3.  Office  de  court  12. 

If  eleven  of  the  jury  be  agreed,  and  the  twelfth  refuse,  and 
tnake  his  companions  lie  by  it,  heretofore  such  juryman  hath 
been  imprisond  for  his  wilfulness,  8  Assiz,  35.  and  fined,  and 
the  inquest  taken  by  the  other  eleven  jurors.  9  E.  3.  Verdict  40. 

But  upon  great  consideration  both  these  courses  have  been 
^sallowd,  and  the  judgment  upon  the  verdict  of  eleven  jurors 
reversed,  and  the  juryman  (fined  and  imprisond)  di^harged,  as 
being  contrary  to  law,  for  it  may  be  the  twelfth  was  in  the  right, 
yet  howsoever  his  conscience  is  not  in  this  manner  to  be  forced, 
and  therefore  former  precedents  of  this  kind  have  been  disal- 
Ipwd.  41  E.  3.  11.  a.  41  ^seii.  11. 

But  what  if  a  juror  give  a  verdict  against  all  reason,  convict* 
ing  or  acquitting  a  person  indicted  against  evidence,  what  shall 
be  done?  I  say,  if  the  jury  will  convict  a  man  against  or  with* 
out  evidence,  and  against  the  direction  or  opinion  of  the  court,[4] 
the  court  hath  this  salve  to  reprive  the  person  convict 
[  310  3  before  judgment,  and  to  acquaint  the  king,  and  certify 
for  his  pardon. 

And  as  to  an  acquittal  of  a  person  against  full  evidence  it  is 
likewise  certain  the  court  may  send  them  back  again,  and  sa  in 
the  former  case,  to  consider  better  of  it  before  they  record  the 
verdict,  but  if  they  are  peremptory  in  it,  and  stand  to  their  ver- 
dict, the  court  must  take  their  verdict  and  record  it,  but  may 
respite  judgment  upon  the  acquittal. 

But  as  toucfiing  punishing  the  jury,  I  shall  say,  what  I  think 
may  be  done,  and  what  may  not  be  done. 

[4]  Whenever  the  finding  of  the  jury  ia  in  point  of  law  afainft  the  obarge  of  Uie 
jndgre,  the  yerdict,  except  in  cases  of  aoquittal,  will  be  set  aside.  WsOomm  t.  (Hu 
ver,  Ctq,  Jac,  558 ;  Bright  ▼.  fynon,  Bwrr.  390 ;  EdiM  t.  Batt  hid.  Co.  id.  1916; 
Hodg$on  T.  Riehard$(m,  i  T.  R.  167;  Itndal  ▼.  Browti^  1  W.  BL  463;  Farrmni  ▼. 
OlmiM,  3  B.  4r  AdoL  693 ;  T^rnw  ▼.  MeymOU,  1  Bing.  158 ;  QUbkmu  t.  JPAttf iM» 
8  A  4r  C.  487;  Pieret  t.  Woodward,  6  Pick,  179;  Paytu  t.  aVeoeMiil,9  Aiy,93; 
JHiiM  ¥.  RoMitM,  8  Conn.  349;  DiUingkam  ▼.  Aioto,  5  Man,  547;  Cttnnin^Aam 
M^gown,  18  Pick.  13;  HaU  t.  Doiom,  Brayt.  K8;  IT.  &  ▼.  XHrecl,  GUfin,  356; 
Amo  ▼.  Eaton,  \  YeaU$,  14;  Bank  t.  Marckand,  CAar^.  947;  MoM-e  ▼.  Cherry ^ 
1  Bay,  969 ;  Thamaa  w.  Bromi,  1  McCard,  557(  BfearB  f.  Hboro,  3  id.  988. 
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1.  I  think  in  such  a  case  the  king  may  have  an  attaint,  for 
altho  a  man  convicted  upon  an  indictment  can  have  no  attaint^ 
because  the  guilt  is  affirmed  by  two  inquests,  the  grand  inquest^ 
that  presents  the  offense  upon  their  oaths,  and  the  petit  juryi 
that  agrees  with  them,  yet  where  the  petit  jury  acquits,  they 
stand  as  a  single  verdict,  for  they  disaffirm  what  the  grand  in- 
quest of  twelve  men  have  upon  their  oaths  presented,  and  with 
this  agrees  the  book  \0  H.  4.  tSt taint  60,  64.  per  Thorn. 

2.  By  the  statute  of  26  H,  8.  cap.  4.  the  justiciar  or  steward^ 
before  whom  any  person  is  acquit  of  felony  against  pregnant 
evidence  in  fVaUa  or  the  marches  thereof,  mav  bind  over  the 
jurors  to  appear  before  the  president  and  council  of  the  marches 
of  WaleSj  who  may,  as  they  see  cause,  fine  and  imprison  such 
jurors  by  their  discretion. 

3.  I  do  confess  in  the  king's  bench  there  have  been  many 
precedents  of  jurors,  that  have  acquitted  persons  of  murder,  or 
other  felony  tried  in  that  court,  if  they  have  gone  against  preg- 
Dai)t  evidence,  that  have  been  fined,  imprisond  and  bound  to 
their  good  behaviour  during  their  lives.  ^) 

The  like  hath  been  done  before  justices  in  Eyrty  and  the  court 
of  king's  bench  is  a  court  in  Eyre  and  much  more,  for  that  court 
may  reverse  judgment  given  in  Eyre.  See  for  this  purpose 
T.  43  Eliz.  B.  S.  Rot.  979.  Noy's  Rep.  p.  48  fy  49.  fVharton^$ 
case,  where  the  jury  in  the  king's  bench  acquitting  the  prisoner 
of  murder  against  pregnant  evidence,  and  finding  it  only  man- 
slaughter were  fined  20/.  apiece,  bound  to  the  good 
behaviour  and  for  the  good  behaviour  of  the  prisoner,  [  311  3 
and  committed,  and  this  was  done  by  the  advice  of  all 
the  judges.  See  the  same  case  Af.  44  4*  45  Eliz.  B.  R.  Yelv. 
Rep.  p.  23. 

M.  42  ^  43  Eliz.  B.  R.  Croke,  n.  12.  p.  778.  Wats  * 
JBraines.  In  an  appeal  of  murder  there  was  a  confederacy 
among  the  jury  to  bring  in  the  verdict  not  guilty^  and  if  the 
court  disliked  it,  then  to  change  their  verdict,  and  accordingly 
they  did^and  the  court  disliking  their  verdict  they  went  out  and 
found  him  guihy,  and  this  agreement  being  discoverd,  the 
principal  confederates  were  fined  and  imprisoned,  but  this  fine 
was  for  their  confederacy  and  practice,  not  for  their  verdict  [5} 

(g)  Vid$  9upra  f.  159. 


[5]  If  the  jury  out  lott  for  their  Terdtct,  it  shall  be  eet  aside,  and  they  shall  be 
fined  for  the  contempt.  3  KA.  805}  R.  ▼.  FUtwatr^  9  Lee.  140;  Fo9Ur  r.  Ham- 
den,  id.  205.  The  jury  having  sat  up  all  nijprht,  agieed  in  the  morning  to  p«t 
^wo  papers  into  a  hat,  marked  fHatniiff  i6t  dBfendant,  and  so  draw  lots;  jiaintyf 
eame  oat,  and  they  found  for  the  plaintiff,  which  happened  to  be  according  \o  the 


311         HISTORIA  PLACITORUM  CORONJS. 

7  R,,2.  Coron.  108.  The  jnry  acquitted  a  notorious  robber  in 
the  king'fl  bench  against  great  evidence,  and  the  court  bound 
the  jury^  for  the  good  behaviour  of  the  prisoner;  the  reporter 
makes  a  qussre  per  quel  lej/y  vide  the  notes  annexed  to  Benloe 
153.  to  the  same  purpose. 

4.  Again»  in  cases  of  inquest  of  office  there  have  been  prece- 
dents in  the  Eixehequer^  and  more  frequent  in  the  court  of 
wards  for  fining  of  jurors,  that  would  not  find  according  to 
their  evidence.  H.  28  Eliz.  in  Scaecario  coram  Thess,  fy  barth 
nibus.  S  Hughes  196. 

5.  The  practice  of  the  king's  bench  to  fin^  jurors  for  finding 
Verdicts  contrary  to  their  evidence  was  endeavouring  to  be 
brought  in  practice  before  judges  of  nisi  prius;  and  about 
14  Car.  2.  in  an  Oxfordshire  case  Huntingdon  and  his  eleven 
companions  jurors  were  fined  51.  apiece  for  such  a  verdict,  and 
the  fine  estreated  into  the  Exchequer^  but  by  the  whole  court 
by  the  advice  of  the  greater  part  of  the  rest  of  the  judges 
process  was  stayed  upon  that  estreat,  as  being  imposed  con* 
trary  to  law.(A) 

6.  Before  justices  of  oyer  and  terminer  and  gaol-delivery,  if 
the  jury  acquitted  a  felon  contrary  to  their  evidence,  the  use  was 
to  bind  them  over  fo  appear  in  the  king's  bench  to  answer  an 
information,  but  I  never  knew  any  preferd,  and  indeed  it  were 

impossible  almost  for  any  judge  or  jury  to  convict  a 
[3123  jury  upon  such  an  account,  because  impossible,  that 

all  the  circumstances  of  the  case,  that  might  move  the 
jury  to  acquit  a  prisoner,  could  be  brought  in  evidence ;  this 
therefore  seems  to  me  to  be  but  in  terrorem. 

7.  But  then  it  was  endeavoured  to  bring  the  practice  of  the 
king's  bench  into  use  before  justices  of  gaol-delivery  and  oyer 
and  terminer  to  fine  jurors  in  criminal  causes  for  not  observing 
the  judges  directions,  and  acquitting  felons  against  their  evi- 
dence, and  accordingly  a  jury  in  Gloucestershire  was  fined  5/. 
a  man  for  acquitting  a  person  indicted  of  burglary,  the  form  of 
the  fine  was  much  the  same  as  is  hereafter  mentioud,  this  fine 

(A)  Vidi  antea  eap.  23.  jf.  160.  Vaugk.  liS, 


ertdence  and  the  opinioo  of  the  judge.  Upon  motion  for  a  new  trial,  it  was  amed 
that  the  verdict  mast  be  set  aside.  Hale  v.  Cove^  Sir.  643.  But  it  was  deter- 
mined  that  the  affidavit  of  none  of  the  jurymen  themselves  could  be  admitted  in 
evidence,  in  all  of  whom  such  conduct  is  a  very  high  misdemeanor ;  but  in  every 
sneh  case  the  court  must  derive  their  knowledge  from  some  other  sonroe*  such  as 
from  some  person  having  seen  the  transaction  through  a  window,  or  by  somd 
other  means,  Va9ei  v.  Delatal,  1  T.  R.  U;  Owen  v.  Warhurton,  X  N.  R.  336; 
Parr  v.  &0fnet,  Bame$,  438;  see  RoberU  v.  FaUee^  1  Cow.  238;  ibroey  v. 
Riektit^  15  JMjm.  87;   Wamer  v.  Rahiimn^  1  itsctf,  194, 
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was  also  estreated  into  the  Exchequer,  but  all  the  court  after 
great  advice  with  the  judges  of  the  cooimon  pleas  orderd  d 
stay  of  process  thereupon,  as  being  neither  warrantable  by  law 
nor  antient  precedents  in  any  court  less  than  Byre. 

At  the  gaol-delivery  at  Newgate  10  Man  17  Car.  2.  Wag- 
9taff{i)  and  eleven  other  jnrytnen  were  fined  five  marks  apiece 
for  acquitting  Richard  Tomson  and  others  indicted  for  conven- 
ticles, Eo  quSd  ipsi  juratores  adtunc  &  ibidem  eosdem  Bicardum 
Tomson  !*(;.,  de  pr8edict&  transgressione  &  contemptu  contra 
regem  hujus  regni  Angli«^  &  contra  plenam  eviaentiam,  & 
contra  directionem  curias  in  niateri&  legis  ibidem  de  &  super 
prssmissis  eisdem  juratoribus  versds  prsefatos  Ricardum  Tom* 
son  ^*c.  in  dictfi  curift  ibidem  apertfe  dat'  &  declarat'  de  praemis- 
sis  eis  impositis  in  indictameuto  prsedicto  acquietaverunt  in 
contemptum  dicti  domini  regis  nunc  legdmque  suarum,  &  ad 
magnam  obstructionem  &  impedimenlum  justicise,  necnon  in 
malum)  exemplum  omnium  aliorum  juratorum  in  consimili  casa 
delinqnentidm.  ' 

They  were  thereupon  committed,  and  brought  their  habeas 
corpus^  in  -the  court  of  coinmon-bench,  and  all  the  judges  of 
England  were  assembled  to  consider  of  the  legality  of  this  fine, 
and  the  imprisonment  thereupon, wherein  there  was  some  little 
diversity  of  opinion^  whether  without  a  cause  of  suit  returned 
also,  the  common  pleas  could  give  judgment  touching  this  fine, 
and  if  there  were  cause,  deliver  the  party,  or  whether  he  must 
go  into  the  king's  bench  by  habeas  corpus  and  certiorari. 

But  it  was  agreed  by  all  the  judges  of  England, 
(one  only  dissenting,)  that  this  fine  was  not  legally  set  [  313  J 
upon  the  jury^  for  they  are  the  judges  of  matters  of 
fact,  and  altho  it  was  inserted  in  the  fine,  that  it  was  contra 
directionem  curise  in  materid  legisj  this  mended  not  the  mat- 
ter, for  it  was  impossible  any  matter  of  law  could  come  in  ques- 
tion, till  the  matter  of  fact  were  settled  and  stated  and  agreed 
by  the  jury,  and  of  such  matter  of  fact  they  were  the  only  com-» 
petent  judges. 

And  altho  the  witnesses  might  percliance  swear  the  fact  to 
the  satisfaction  of  the  court,  yet  the  jury  are  judges  as  well  of 
the  credibility  of  the  witnesses,  as  of  the  truth  of  the  fact,  for 
possibly  they  might  know  somewhat  of  their  own  knowledge, 
that  what  was  sworn  was  untrue,  and  possibly  they  might 
know  the  witnesses  to  be  such  as  they  could  not  believe,  and 
it  is  the  conscience  of  the  jury,  that  must  pronounce  the  prisoner 
guilty  or  not  guilty. 

And  to  say  the  truth,  it  were  the  most  unhappy  case  that 

(t)  In  B^sh€W§  cas«,  Vaugh.  153. 
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coald  be  to  the  judge,  if  he  mt  his  peril  must  take  upon  hiiB  the 
guilt  or  iono€en<^  of  the  prisaner,  and  if  the  judge's  opioioa 
must  rule  th^  matter  of  fact,  the  trial  by  jury  would  be  useless. 

Whereupon,  and  upon  view  of  the  precedents  in  the  court  of 
common  beneb,  where  prisoners  not  legally  committed  or  fined 
had  been  discharged,  tho  no  cause  of  privilege  were  returned^ 
the  jurors  were  discharged  of  their  imprisonment 

And  therefore,  altho  the  long  use  of  fining  jurors  in  the  king's 
bench  in  criminal  causes  may  give  possibly  a  jurisdiction  to  fine 
in  these  cases,  yet  it  can  by  no  means  be  extended  to  other 
courts  of  sessions  of  gaol-delivery,  oyer  and  terminer,  or  of  the 
peace,  or  other  inferior  jurisdictions.[6] 

3  WilioD,  172, 177. 


[  314  ]  CHAPTER  XLIII. 

CONCERNING   STANDING   MUTE,   AND   THE    PUNISHMENT  OF 
PENANCE,  OR  PEINE   FORTE   &  DURE.[1] 

I  HAVE  hitherto  considerd  the  pleas  of  the  prisoner  in  capital 
causes,  namely,  1.  Confession.  2.  Pleas  in  bar,  and  3.  Pleas  to 
the  felony,  or  not  guilty. 

And  I  have  considerd  the  proceedings  in  order  to  bring  the 
party  to  his  trial,  and  the  trial  thereupon  by  the  jury. 

It  remains,  that  I  should  now  come  to  consider  what  is  to  be 
done  in  case  the  prisoner  will  not  answer,  but  stand  mute  and 
make  no  defense. 


[6]  No  one  is  liable  to  a  proseentioo  in  respect  of  any  Terdict  giyen  by  him  in 
a  criminal  matt^*  either  np^  a  grand  or  petit  jary;  for,  einoe  the  safety  of  the 
innocent  and  punishment  of  the  guilty  do  so  much  depend  npon  the  fair  and  op- 
right  proceedings  of  juries,  it  is  of  the  utmoet  consequence  that  they  should  be  as 
little  as  posMble  uncler  the  influence  of  any  passion  whatsoever;  and  therefore, 
lest  they  should  be  biassed  by  the  fear  of  being  harassed  by  a  Texatioos  salt,  fbr 
acting  according  to  their  consciences^  the  law  will  not  leaye  any  possibility  for  a 
prosecution  of  this  kind*  1  Hawk,  e,  72,  s.  «S ;  Qroenvelt  v.  Bunoell^  Ld,  Aoyrn.  469. 
The  fining  and  imprisoning  of  jurors  fbr  giving  their  verdict  hath  several  times 
been  declared  in  parliament  an  iQegal  and  arbitrary  innovation,  and  of  dangerous 
consequence  to  the  government,  and  the  lives  and  liberties  of  the  subject.  S  KA» 
180.  See  BushellU  case,  Vaugk,  135 ;  6  Hoto.  Si.  TV.  989 ;  Ld.  Erskine's  Speech 
on  the  Trial  of  the  Dean  of  St.  Asaph,  21  id,  925.  By  the  6  Geo,  IV.  c,  50,  s.  60, 
writs  of  attaint  against  jurors,  are  abolished.  By  as.  51,  53,  &.  54,  jurors  are  fioe- 
able  for  default  of  attendance.  See  Ex  part€  Sir  Thomat  Clargf^  1  Yonngt  4r 
J.  399. 

[1]  See  iVbiM  to  FoZ.  I.  jip.  35, 224. 
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In  this  matter  these  things  are  considerable. 

1.  What  shall  be  said  in  ianr  a  standing  mutej  and  what  not. 

2.  What  the  consequence  or  penalty  is  of  a  standing  mute  in 
capital  causes,  and  therein  of  peine  fori  and  dure. 

3.  What  cautions  arcrto  be  used  before  the  inflicting  of  it. 

4.  By  what  law  it  is  introduced. 
I.  As  to  the  first  of  these. 

If  the  prisoner  hath  received  his  judgement  already,  or  be 
convicted  and  brought  to  the  bar,  and  demanded  what  he  can 
say,  why  judgment  should  not  be  given  against  bim,  if  con  victed, 
or  why  execution  should  not  be  awarded,  and  he  saith  nothing, 
yet  this  is  not  such  a  standing  mute  as  is  in  hand,  for  he  is  al- 
ready convict  or  attaint :  And  therefore  in  such  case,  if  the  party 
80  called  hath  always  remained  in  custody  from  the  time  of  hie 
plea  of  noi  guilty j  if  he  be  called  to  shew  what  he  can  say, 
why  he  should  not  have  judgment  upon  his  conviction 
or  execution  upon  bis  former  judgment,  and  he  say  [  315  3 
nothing,  it  shall  not  be  inquired^  whether  be  can  speak 
or  not,  but  he  shall  not  have  present  judgment  or  execution,  as 
the  case  requires.  10  E.  4.  19.  b.  But  if  long  time  hath  passed 
between  his  conviction  or  judgment  and  this  second  calling  to 
the  bar,  it  is  prudent  to  make  the  inquiry,  at  least  by  witnesses, 
whether  he  can  speak,  for  possibly  he  may  have  a  pardon  to 
plead. 

Bnt  if  a  man  abjure  or  be  outlawd  of  felony,  and  after  return 
again,  and  be  taken  and  brought  to  the  bar  to  shew  cause  why 
execution  should  not  be  done,  if  he  stand  mute,  an  inquest  of 
office  is  to  be  taken  by  the  court  to  inquire,  whether  he  can 
speak  or  not,  and  if  it  be  found,  that  by  the  visitation  of  God, 
since  his  abiuration,  ^c.  he  hath  lost  his  speech,  it  shall  be  also 
inquired,  whether  it  be  the  same  person  containd  in  the  record 
of  outlawry  or  abjuration,  before  judgment  or  execution  (as  the 
case  requires,)  shall  be  awarded  against  him,  for  he  may  plead 
in  bar  of  execution  in  such  case,  that  hois  not  the  same  person* 
10  E.A.  19.  ft.  8  H.  4.  1.  &  And  so  it  seems  to  be,  if  he  were 
brought  in  upon  a  capias  uilegai^  or  Habeas  corpus  by  the 
sheriff;  de  quo  infra. 

And  therefore  the  book  of  26  Jissiz.  19.  that  saith  a  party 
abjured  standing  mute  shall  have  peine  fort  fy  dure  is  mistaken, 
for  he  shall  be  hanged,  if  he  stand  mute  of  malice.  Siamf  P. 
C.  Lib.  II.  cap.  60.fol.  150.  b. 

If  a  man  indicted  of  felony  demur  to  the  indictment,  and 
will  not  otherwise  answer,  this  is  no  standing  mute,  but  if  the 
demurrer  be  ruled  against  him,  he  shall  have  judgment  of 
death.     14  E.  4. 7.  a.  per  cur. 

If  a  man  indicted  or  appeald  of  felony  pleads  not  guilty f 
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and  puts  hinxBelf  upon  the  country,  and  the  jury  remains  upon 
challenges  till  another* day  and  then  appears,  and  the  pri- 
soner at  the  bar  will  say  nothing  but  stand  mutey  yet  this 
is  not  a  standing  mute,  for  the  inquest  shall  be  taken  upon 
the  issue  already  joined;  and  so  in*  an  appeal.  15  E.  4* 
33.  & 

And  yet  even  in  that  case  it  is  possible  the  prisoner  may  be 
taken  dumb  between  his  plea  and  his  trial,  and  so 
[  316  3  1^^  some  advantages,  that  the  law  gives  him  for  his 
defense,  as  challenges,  examination  of  witnesses  and 
many  matters  for  his  defense;  [therefore]  the  court  hath  used* 
sometimes  by  inquest,  sometimes  by  inquiry  ex  officio  by  the 
inquest  impannelied  to  try  his  issue  to  inquire,  whether  he 
Stand  mute  of  malice,  and  then  to  try  him,  or  if  it  be  ex  vm* 
tatione  DeU  then  to  respite  his  trial,  but  if  he  spoke  the  same 
day  in  the  hearing  of  the  court,  then  such  inquest  of  office  is 
not  taken,  for  the  court  b  of  their  own  knowledge  ascertained 
of  his  ability  to  speak.    43  Jiasiz.  30.  8  £f.  4.  1  <^  2. 

The  standing  mute  of  a  prisoner  is  not,  where  he.  bath 
pleaded  not  guilty  and  put  himself  upon  the  country,  iho 
afterwards  he  would  retract  it. 

If  a  prisoner  for  felony  plead  not  guilty  and  put  himself 
upon  the  country,  and  when  the  jury  appears  he  challengeth 
peremptorily  above  thirty-five,  in  such  case  the  jury  was  not 
to  be  taken,  but  judgment  of  penance  was  antiently  given 
against  him,  and  so  it  was  no  attainder  in  case  of  felony. 
17  Jissiz.  6.  17  £.  3.  23.  a.    14  B.  4.  7.  a.    3  H.  7.  12.  a.  2.  a. 

But  the  law  herein  was  after  declared  otherwise,  and  by  the 
advice  of  all  the  judges  judgment  of  death  shall  be  given,  and 
so  it  was  an  attainder.  3  H.  7.  12.  a.  where  it  was  settled  for 
a  rule  in  all  circuits,  and  so  it  continued  until  22  H,  8.  cap.  14. 
when  by  act  of  parlianoent  the  challenge  was  reduced  to 
twenty,  and  so  the  judgment  of  death  upon  peremptory  chaU 
lenge  ceased,  unless  in  high  treason  or  petit  treason,  where  it 
stands  on  foot  as  before,  vide  Co.  P.  C.  cap.  102.  p.  221  j  228. 
who  seems  to  hold,  that  for  challenging  above  thirty-five 
judgment  of  peine  fort  fy  dure  shall  be  given  according  to 
lA  B.A.I,  a.  if'  ^  H.  7.  2.  a.  per  omnes  justiciarios  contra 
Seble. 

Regularly  therefore  a  man  is  said  to  stand  mute,  when 
being  arraigned  for  felony  or  treason,  either  1.  He  answers 
not  at  all,  or  2.  If  he  answers  with  such  matter,  as  is  not 
allowable  for  answer,  and  will  not  answer  otherwise,  or  3. 
Where  he  pleads  not  guilty,  but  when  demanded  how  he 
will  be  tried,  either  will  say  nothing,  or  not  put  himself  upon 
the  country. 
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If  be  stand  mute  and  say  nothing  at  all,  in  case  of  felony 
the  court  ought  ex  officio  to  impannel  §  jury  and  swear  it  as 
an  inquest  of  office  to  inquire,  whether  he  stand  mute  of 
malice,  and  if  found  so,  he  shall  have  the  judgment  of  peine 
fort  fy  dure^  or  whether  it  be  ex  visitatione  Deij  and  if  found 
so,  they  are  to  inquire  touching  all  those  points,  which  he 
might  possibly  plead  for  himself,  as  whether  a  felony  were 
done,  whether  he  be  the  same  person,  that  is  indicted  for  it, 
whether  he  did  it,  and  whether  he  hath  any  matter  to  alledge 
for  his  discbarge. 

But  what  if  all  this  be  found  against  the  prisoner,  what 
sh^ll  be  done?  whether  judgment  of  death  shall  be  given 
against  him,  tho  he  never  pleaded,  seems  yet  undetermined.(^) 

If  a  man  plead  not  guilty j  and  being  demanded  how  he 
'will  be  tried  answers  by  God  and  holy  church  4  jE.  4.  11.  a.  or 
delivers  in  a  protection  7  E*^  4.  29.  a.  Coron.  30.  or  will  not 
put  himself  upon  trial  of  his  country,  this  is  a  standing  mute^ 
as  much  as  if  he  had  not  at  all  pleaded. 

II.  As  to  the  consequences  of  standing  mute. 

In  case  of  an-  indictment  of  high  treason,  the  party  standing 
mute,  judgment  of  high  treason  shall  be  given  against  him  as 
upon  a  nihil  dicitj  ilf.  3  4*  4  Eliz.  Dy.  205.  a.  rule  accordant. 
Stamf.  P.  C.  Lib.  II.  cap.  60.foL  150.  a.  2  Co.  Inst,  super  staV 
Westw?  1  cap.  12.  vide  infra^  cap.  44. 

In  an  appeal  antiently  it  had  been  held,  that  if  the  prisoner 
stands  mute,  judgment  should  be  given  for  the  appellant. 
£1  £.  3.  18.  a.(*) 

But  afterwards  the  law  was  held  all  one  in  case  of  an 
appeal  and  of  an  indictment,  namely  the  defendant  standing 
mute  judgment  of  peine  fort  fy  dure  was  given  against  him, 
and  the  statute  of  fVestm^  1.  cap.  12  speaks  only  of  the  king's 
auit,(t)  vide  43  ^ssiz.  30.  3  H.  7.  2.  a.  14  E.  4.  7.  a. 

If  a  man  be  indicted  of  felony  and  stands  mute,  he  shall  be 
put  to  penance,  71  18  E.  2.  B.  R.  Sot.  20.  in  darso, 
Eerks,  rex.{b)    And  yet  vide  H.  18.  E.  3.  B.  E.  Rot.  [  318  ] 
16.  Ebor.  rexj  Petrus  OeilAerd  arraigned(c)  pro  de- 

ia)  Vide  B.  Corcne  317.  where  a  penoiif  who  could  neither  ipeak  nor  hear, 
was  arraigned  for  felony;  9idt  Part  I. p.  34.  in  notU. 
(•)  See  Siatt  TV.  Vol  I.  p.  367.  lord  AuiUy's  caae. 
(f)  3  Co.  hut.  178. 

(b)  This  was  the  caae  of  Stij^en  U  Forrour,  who  was  indicted  before  jnatioea 
of  oyer  and  terminer  pro  rtceptamento  felonHUn^  and  npon  being  arraigned  nuttum 
te  tentri^,  a  jarj  was  impannelled  ex  qfido,  who  found  qudd  mutum  $e  tenet  de 
merh  Sf  epontanea  voluntate  oud,  Sf  gudd  lopti  point  at  vdU^  and  he  waa.  there- 
upon  put  to  penanee,  ad  pomam;  the  record  waa  removed  by  writ  of  error  coram 
rtge^  where  he  pleaded  not  guilty,  and  waa  committed  to  the  marahall  and  after* 
war  da  produced  the  king'a  pardon,  Ideo  inde  fvtetut. 

(c)  lit  appear!  by  the  record,  that  it  waa  not  upon  arraignment  that  he  atood 
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prmdaiione  in  regid  vid  stood  mnte,  and  an  inquest  of  office 
Deing  charged  to  inquire,  if  it  were  wilful^  and  foand  so,  he  had 
judgment  to  be  hanged. 

Ou  the  other  side  T.  SO  *E.  3  RoL  11.  tn  dorso  Hunt,  rear. 
The  bishop  of  Efy^  arraigned  for  felony  dicity  qudd  ipse  est 
membrum  saneim  teclesisBj  fy  episeapus  unciusj  ^/raier  dond'- 
ni  papm^  and  that  he  could  not  answer  without  the  archbishop 
of  Canterbury  [his  ordinary]  coram  laico  judice;  there  went 
out  thereupon  a  writ  to  the  sheriff  of  Hunt,  to  return  twenty- 
four  to  inquire  of  the  whole  fact,  and  by  the  inquest  he  was 
found  guilty  of  the  felony  charged  upon  him  [de  receptamento 
filoniim']  and  his  goods  seised,  but  he  was  demanded  by  the 
archbishop  of  Cant,  and  delivered  to  him  as  a  member  of  holy 
church,  so  that  there  the  fact  was  inquired  of,  tho  the  bishop 
refused  to  answer,  which  was  a  kind  of  standing  mute.(£/) 

By  the  statute  of  93  H.  8.  cap.  18.  any  person  arraigned 
before  the  lord  steward  for  treason,  murder,  manslaughter,  or 
blood-shed  in  the  king's  palace,  and  standing  mute  shall  have 
judgment,  as  if  convicted  so  there  is  no  penance  in  that  case. 

ffut  upon  the  statute  of  28  H,  8.  cap.  15.  for  commissioners 
of  the  admiralty  proceeding  in  maritime  felonies,  4«c: 
[  319  ]  there  is  no  such  exclusive  provision,  and  therefore  they 
follow  herein  the  course  of  the  eommon  law,  so  that 
any  person  indicted  for  piracy  before  these  comtnissioners  stand- 
ing mute  shall  have  judgment  oi peine  fort  ^  dure  T.  7.  Eliz. 
Dy.  241.  &  Brooke^ s  case. 

The  judgment  of  cetneybr/  if  dure  is,  as  it  is  recited  by 
Sfamf.  P.  C.  Lib.  II.  cap.  60.  fol.  150.  b.fyAE.^.W  b.  viz. 
^  That  he  be  sent  to  the  prison  from  whence  he  came,  and  put 
into  a  dark,  lower  room,  and  there  to  be  laid  naked  upon  the 
bare  ground  upon  his  back  without  any  clothes  or  rushes  under 
him  or  to  cover  him  except  his  privy  members,  his  legs  and 
arms  drawn  and  extended  with  cords  to  the  four  comers  of  the 
room,  and  upon  his  body  laid  as  great  a  weight  of  iron,  as  he 
can  bear,  and  more.    And  the  first  day  he  shall  have  three 

mats,  for  he  had  fled  from  jiutice  and  was  onHawed,  bat  Mng  afterwards  t^ken 
he  was  broof  ht  into  court,  and  demanded  why  execution  should  not  be  done  apon 
htm  in  pursuance  of  the  outlawry,  to  this  he  made  no  answer;  but  this  is  not  a 
standing  mute  to  the  purpose  in  hand,  as  our  author  himself  hath  shewn  at  the 
be^nning  of  this  chapter. 

{d)  This  was  not  properly  a  standing  mote,  but  a  claiming  the  benefit  of  clergy* 
(which  in  antient  times  was  usually  done  before  pleading,)  and  was  of  the  like 
nature  with  the  case  of  Alan  de  Beekingkttm  Mkh.  dO  Sf  UlEdu>.  1  RaL  4.  tn  ier- 
M  eor^m  rm^  NoUingham^  see  Part  I.  p,  343.  tn  netts,  and  the  case  of  John  da 
Boteo^  P.  S  E.2.  B.R.  Rat.  2.  £fse«,  see  Pari  L  jk  ISO  tn  nelts,  the  reaaoa 
therefore,  whv  the  fact  was  inquired  of^  was  the  same  in  this  case,  as  in  those, 
viz,  that  it  might  be  known  pro  mudi  ardinario  liberari  MmI,  whether  as  a  elerk 
convict  or  acquit     Vide  2  Ce.  Inti.  p.  633. 
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morsels  of  barley  bread  without  drink,  the  aecood  day  he  shall 
have  three  draughts  of  water,  of  standing  water  next  the  door 
of  the  prison,  without  breads  and  this  to  be  his  diet  till  he 
die/'(e)     F'tde  the  entry  thereof  Basi.  Entries^  385.  a. 

This  judgment  is  given  for  his  contempt  in  refusing  his  legal 
trial,  and  therefore  he  thereby  forfeits  ^  his  goods,  but  it  is  no 
attainder,  nor  givea  ^ny  escheat  or  corruption  of  blood :  vide 
34  E^  S.   Escheat  10.  pjf.  308.  a.  14  E.  4.  7.  a. 

The  severity  of  the  judgment  is  to  bring  men  to  put  them** 
selves  upon  their  legal  trial,  and  tho  sometimes  it  hath  been 
given'  and  executed,  yet  for  the  most  part  men  bethink  them- 
selves and  plead. 

If  a  peer  of  the  realm  arraigned  upon  an  indictment  of  felony 
before  his  peers  refuses  to  plead,  [he  shall  have]  this  judgment 
of  peine  fort  4*  dure^  P.  17  Car.  1.  ec»w  domini  Castle- 
hQven.{/) 

And  a  woman  shall  have  the  same  judgment  if  she  stands 
mute.    2  Co.  Inst.  177.  super  stat.  fVestm.  I.  cap.  12,  Wise* 
vnan^s  case  there  cited.    If  a  man  be  indicted  of  peut 
larceny  and  refuses  to  plead,  it  seems  judgment  oi peine  [  320  ] 
fort  4*  dure  shall  not  be  given,  but  the  party  convict, 
ibr  he  is  not  to  have  judgment  of  death. 

But  if  a  woman  be  indicted  for  simple  larceny^  of  goods  under 
10^.  tho  she  shall  not  die  for  it,  but  only  be  burnt  in  the  hand 
by  the  statute  of  81  Jac.  cap.  6.  yet  if  she  refuses  to  plead,  the 
judgment  of  peine  fort  4*  dure  shall  be  given  against  her,  because 
it  may  fall  out  upov  the  case,  that  she  hath  been  burnt  in  the 
band  beforehand  then  she  is  to  be  executed;  and  it  is  but  a 
privilege,  as  clergy  is,  which  she  must  put  herself  by  her  defensa 
into  a  capacity  of  enjoying. 

*If  a  new  felony  b^  made  by  act  of  parliament,  tho  it  makea 
Qo  provision  touching  the  penalty  of  standing  mute,  yet  it  is  a 
oecessary  consequence  thereof,  tho  not  specially  provided  for, 
if  it  be  not  ousted  by  the  act,  that  makes  it  felony;  as  clergy  is 
an  incident  to  every  new  created  felony,  unless  specially  ousted 
by  act  of  parliameht,(*)  for  they  are  incidents:  videDy.  841.  ft. 

And  therefore  in  rape,  tho  made  felony  by  IVestm^  2.  cap. 
34.  if  the  party  indicted  stand  mute,  he  shall  have  judgment  of 
penance.  P.  7  Car.  1.  lord  Castlehaven's  case. 

Tho  judgment  be  given  of  peine  fort  4*  durcy  yet  if  the 
offense  laid  in  the  indictment  be  within  clergy,  his  clergy  shall 

(•)  Bat  heSam  they  prooeed  to  thta  extremitr,  it  hat  been  the  praoltoe  to  endea* 
noar  to  make  Uie  prisoner  plead  by  tying  his  thambe  together  with  whip  cord. 
2We/y'<  eaiM  Kel.  27. 

if)  SUU4  Tr.  V$L  I.  p.  367.  (♦)  Vide  Pmt  h  p.  704. 
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be  allowed  him,  which  appears  by  the  statotes  of  33  H.  8.  cap' 
1.  25  Al  8.  eap^  3.  and  other  statutes  that- oast  clergy,  where 
the  party  stands  mute^  in  some  parttcalar  cases,  and  by  the 
books. 

III.  As  for  the  third  general,  the  necessary  cautions  to  be 
used  in  inflicting  this  severe  punishment  are  these. 

1.  Let  not  the  judgment  be  too  hastily  giyen,  let  the  prisoner 
have  not  only  irina  admonUioy  bat  also  some  convenieoc 
respite,  possibly  ti|l  the  afternoon,  to  bethink  himself,  if  the 
arraignment  be  in  the  morning;  or  till  the  next  morning,  if  the 

arraignment  be  in  the  afternoon:  and  let  the  judgment 
[  321  3  itself  be  distinctly  read  to  him,  that  he  may  know  his 

danger  before  bis  final  refusal  with  due  admonition 
not  to  destroy  himself.  4  E.4,  1 1.  b. 

2.  Before  any  judgment  final  be  given,  if  the  prisoner  stands 
wholly  mute  and  says  nothing  at  all,  let  an  inquest  of  office  be 
taken  to  inquire,  whether  it  be  ex  maliiidy  or  ex  nUUatione 
Deif  unless  he  hath  spoken  in  court  the  same  day,  vide  RaiL 
Entries  title  gaol'delivery. 

3.  And  likewise  let  the  judge  hear  the  witnesses  upon  oath 
to  give  a  probable  testimony  of  his  guilt,  for  tho  his  malicious 
silence. carries  with  it  a  presumption  of  guilt,  yet  it  is  good  to 
have  some  concurrent  testimony.  1.  In  respect  of  the  severity 
of  the  judgment.  2.  Because  the  statute  of  Westm^  I.  tap,  12. 
de  quo  infra,  seems  to  require  it. 

4.  If  the  offense  laid  in  the  indictment  be  within  clergy,  tho 
in  strictness  of  law  the  prisoner  ought  to  pray  it,  yet  it  is  the 
doty  of  the  judge  to  allow  it,  tho  not  prayed,  and  that  as  well 
after  judgment  pronounced  as  befi>re. 

IV.  Concerning  the  fourth  particular,  by  what  law  this  judg- 
ment o( peine  fart  ^  dure  is  introduced. 

By  the  statute  of  JVestm?  1.  cap.  12.  ^Purvieu  est  ensemeni 
que  les  felons  eseries,  4*  queux  sont^apertement  de  malefame^ 
4*  ne  soy  voilent  tnitter  en  enquest  defelonies,  que  homes  met 
sur  eux  devant  Justices  a  la  suit  le  roy  soieni  mises  en  la 
prison  fort  fy  dure,  come  ceux  queux  refusent  estre  al  com-- 
mon  ley  de  la  terre,  mes  ceo  nest  my  a  entender  pur  prisoners, 
que  sent  prises  per  legier  suspicion^ 

Some(A^  have  antiently  thbught,  that  this  act  of  parliament 
introduced  the  penance,  and  therefore  they  did  antiently  think 
it  did  not  extend  to  an  appeal,  because  that  is  the  suit  of  the 
party  and  not  the  suit  of  the  king,  de  quo  antea  p.  317, 
■  But  it  seems,  that  attho  this  statute  is  in  some  points  direc- 
tive, namely,  that  it  should  be  applied  to  those,  that  are  of  ill 

(A)  Sumf.  F.  C.  149.  h.  PouUm  di  pac$  regis  311.  h. 
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fisime,  and  not  those,  who  are  taken  upon  a  light  siispicion,  and 
therefore  the  court  before  they  give  this  judgment  ought  either 
by  inquest  of  office,  or  at  least  by  examination  of  wit- 
nesses to  inquire  concerning  the  probabilities  of  the  [  322  ] 
guilt:  m€le  St  am/,  P.  C.  Lib.  II.  cap.  60.  /oi.  150.  a. 
yet  this  statute  doth  not  originally  mtroduce  the  penance,  but 
it  was  to  be  done  ,by  the  common  law,  and*  accordingly  it  if 
agreed  by  my  lord  Coke  in  his  comment  upon  this  statute 
S  Inst.  p.  179. 

And  this  appears  1.  Because  this  statute  only.^eaks  of  im^ 
prisonment  fori  ^  durCf  but  enacts  not  the  punishment  itself 
by  this  lingering  painful  death,  therefore  the  punishment,  as  it 
is  thus  inflicted,  was  at  common  law,  and  is  by  force  of  the 
common  law.  2.  Because  tho  some  antient  opinions  were,  that 
k  extended  not  to  the  case  of  an  appeal  of  felony,  yet  the  law 
bath  constantly  for  many  ages  extended  it  to  an  appeal,(t) 
which  cannot  be  by  force  of  this  statute,  but  by  the  common 
law. 

3.  The  antients,  as  FletaJ^k)  Britton{l)  and  Homy{m)  tho 
they  wrote  since  the  making  of  this  statute,  mention  the  penance 
without  referring  of  it  to  this  act  of  Wtstm?  l.(n) 

(1)  Kd.  37.  QC)  Lib,  I.  cap.  34.  i  83. 

(2)  Cap,  4.  (  23.  Sf  cap,  29.  $  73.  (m)  Mirror,  cap,  1.  §  9. 

(ft)  This  statute  waa  made  3  £.  1.  and  tho  by  the  manner  of  the  expression  it 
does  not  seem  to  have  introdaeed  this  penance,  hot  rather  speaks  of  it  as  a  thing 
already  known,  yet  I  cannot  find,  that  it  is  ever  taken  notice  of  in  any  antient 
author,  book,  case,  or  record  before  the  rei^  of  K  1.  on  the  contrary  I  find  some 
instances  in  the  precedin|r  reign  of  persons  arraigned  for  felony  standing  mote, 
who  yet  were  not  put  to  &oir  penance,  but  had  judgment  to  be  hanged :  at  whien 
time  it  seems  to  have  been  the  usual  practice,  that  if  the  prisoner  stood  wilfully 
mute,  a  jury  of  twelve  were  impannelied  ex  <^jlkiOt  and  if  they  found  him  guilty, 
another  jury  of  twenty-four  were  chosen  to  examine  the  verdict  of  the  former; 
and  if  they  were  of  the  same  opinion,  the  prisoner  was  sentenced  to  be  hanged. 
FUieita  cormm  coram  ju^ie*  iHnoranV  in  eomiiatii  Warwi^nsi  anno  5  If.  3  Boi  1. 

**  Agneif  que  fiiit  uxor  ReborH  de  Booeo^  appellat  Thomam  filium  Hubcrti  de 
morte  Roberti  viri  sui,  dc  Thomao  Tenit,  &,  quia  ipsa  habet  virum  Robertum  do 
Verdun  nomine,  qui  nullum  fkcit  appellum,  ipsa  non  habet  vocem  appellandi,  ic 
ided  inquiratur  veritpe  per  patriam,  6l  Thomas  defendit  mortem,  sed  non  vnlt 
ponere  se  supc(|r  patriam,  dt  zii  jnratorea  dicunt,  quAd  cnlpabilis  est  de  morte  illA, 
&.  xxiv  milites,  alii  a  pnedictis  xii,  ad  hoc  electi  idem  dicunt,  &>  ide6  suspendatur.** 

Catalla  7%omtf  ixxiv.  solidoe  Sl  vi  denarios,  unde  vlcec<une8  respondebit. 

Ibidem  in  doroo.  **  Thomao  de  la  Hetho  captus  per  inuictamentum  pro  furtis 
Sl  aliis  nequitiis  6l  pre  receptamento  venit,  &  non  vult  ponere  se  snper  patriam ; 
Sl  juratores  dicunt  super  sacrame^tum  sunm,  qnftd  maid  oredunt  eum  de  recepta* 
mento  HMei  OoUghtty^  qui  fuit  latro  cognitos,  6l  postea  suspensus  apud  Caun- 
ped*em,  &,  de  hoc  &  de  aliis  furtis  eum  maid  credunt,  Sl  xxiv  milites  ad  hoc  electi 
dicunt  idem,  qudd  pnedicti  xil  juratores,  Sl  qudd  latro  est  de  ovibus  Sl  de  avoriis 
Sl  aliis  rebus,  Sl  ide6  sospendatur. 
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CHAPTER  XLIV. 

CONCERNING   CLBRaT   BOW  IT  STOOD   AT  COMMOJI  LAW,  AND 

HOW   GXNBBALLT  AT  THIS  DAT.[1] 

AavIng  in  the  former  chapter  gone  through  the  pleas  and  trials 
of  the  prisoners,  and  the  proceeding  upon  standing  mute,  I 
come  to  consider  the  privikgium  ckricale,  and  I  the  rather 
refer  it  to  be  examined  in  this  place,  because  tho  antientljr 
clergy  was  prayed  and  allowed  upon  the  arraignment  of  the 
prisoner,  yet  at  this  day  it  is  rarely  done  but  upon  his  convic- 
tion or  standing  mute,  and  this  is,  1.  For  the  convenience  of 
the  court  ta  be  ascertdiined  first  of  the  nature  of  the  crime  by 
the  confession  or  trial  of  the  prisoner.  2.  For  the  advantage 
ol  the  prisoner,  who  possibly  may  be  acquitted,  and  so  need 
not  the  benefit  of  clergy :  vide  Hob.  Rep.  288.  Seark  &  fViU> 
Kams. 

And  for  the  full  discussion  of  this  matter,  (which  I  must 
needs  say  is  one  of  the  moist  involved  and  troublesome  titles  in 
the  law,}  I  shall,  as  fiear  as  I  can,  hold  this  method.  1.  To 
consider  somewhat  in  general  touching  the  original  and  altera- 
tion of  the  privilege  of  clergy.  2.  In  what  cases  it  is  to  be 
allowed,  and  in  what  not.(a)  3.  What  persons  are  capable  of 
this  privilege,  and  what  not.(6)  4.  At  what  time  it  is  to  be 
allowed,  and  when  noi.{c)  5.  The  manner  bow  it  is  to  be 
aAlowed,  and  who  the  judge  of  ii.(d)  «.  The  consequence  of 
the  praying  or  allowing  of  it.(e) 

For  the  first  of  these,  namely  the  original  and  progress  of 
this  privikgium  ciericak. 

Antiently  princes  and  states  converted  to  Christianity  in  favour 
of  the  clergy,  and  for  their  encouragement  in  their  offices  and 
imployments,  and  that  they  might  not  be  so  much  intangled  in 
suits,  did  grant  to  the  clergy  very  boimtiful  privileges  and  ex- 
emptions, principally  of  two  kinds.  .  1.  Exemption  of 
[324]  places  consecrated  to  religious  duties  from  arrests  of 
crimes,  ^fbich  was  the  original  of  sanctuaries.    2.  Ex^ 

(a)  Cop.  45, 46, 47, 48, 49, 60.  .  («)  Cap.  51. 

(c)  Cap.  53.  (d)  Cap.  53.  (0  Cap.  54. 

[1]  The  benefit  of  deny  is  now  abolished  in  England  by  the  7  4r  6  0«9.  IV. 
e,  28. 9,  6;  and  by  the  4  ^  5  VieU  e.  23,  as  to  peers. 

By  the  act  of  Congress  of  30th  April,  1790,  s.  31,  the  benefit  of  clergy  shall  not 
be  used  or  allowed,  upon  conviction  of  any  crime,  for  ^hich,  by  any  statate  of 
Ifae  United  States,  the  panlabmeni  ia  or  shall  be  declared  to  be  death. 
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emption  of  their  persons  from  criminal  proceedings  in  soma 
cases  capital  before  secular  judges,  which  was  the  true  original 
of  the  primlegium  clericale. 

The  clergy  increasing  in  wealth,  power,  honour,  number  and 
interest,  afterwards  set  up  for  themselves,  and  that,  which  they; 
obtained  by  the  favour. of  princes  and  states  at  first,  they  now 
began  to  claim  as  their  right,  and  a  right  of  the  highest  nature, 
Udimelyjure  divino;  and  by  their  canons  and  constitutions  en« 
deavoured,  and  (where  they  met  with  tame  and  easy  princes 
and  states,)  obtained  vast  extensions  of  these-  exemptions. 
1.  In  th^  person  concerned,  namely  to  all  that  had  any  kind  of 
subordinate  ministration  relative  to  the  church.  2.  In  the 
causes,  exempting  as  far  as  they  could  all  causes  of  clergymen, 
as  well  civil  as  criminal,  from  the  jurisdiction  of  the  secular 
power,  and  wholly  subordinating  them  immediately  and  only 
to  the  ecclesiastical  jurisdiction,  which  they  supposed  to  be 
lodged  first  in  the  pope  by  divine  right  and  investitute  from 
Chrisij  and  from  the  pope  shed  abroad  into  all  subordinate 
and  ecclesiastical  jurisdictions,  whether  ordinary  or  delegate. 

And  by  this  means  they  endeavoured  and  in  some  kingdoms, 
and  for  some  ages  obtained,  that  there  was  a  double  supreme 
power,  or  two  kingdoms  in  every  kingdom,  the  one  a  regnum 
ecclesiasficunij  absolute  and  independent  upon  any  but  the 
pope  over  ecclesiastical  men  and  causes,  exempt  and  separate 
from  the  secular  magistrate;  the  other  3.  regnum  seculars  ot 
the  king,  or  civil  magistrate^  which  yet  was  not  so  absolute,  but 
tbat  it  had  subordination  and  subjection  to  xYasregnnm  tcck* 
Msticum;  so  it  was  regnum  sub  graviori  regno. 

He  that  lists  to  see  the  whole  scheme  of  their  claim,,  let  him 
read  Suarez  his  large  discourse  of  the  monumenta  ecckeiastiea 
in  his  opuscula. 

But  altho  the  usurpations  of  the  pope  were  very  great  and 
obtained  much  in  this  kingdom,  until  the  extermination  of  his 
pretended  supremacy  by  king  H,  8.  yet  this  claim  of 
the  exemption  of  the  clergy  totally  from  secular  juris*  []  325  ] 
diction  grew  so  burdensome  and  intolerable,  that  it 
was  from  time  to  time  qualified  and  abridged  by  the  civil 
power,  sometimes  by  acts  of  parliament  taking  it  away  in  some 
cases,  sometimes  by  the  interpretation  and  construction  of  the 
judges,  and  sometimes  by  the  contrary  usage  of  the  kingdom  { 
for  ecclesiastical  canons  never  bound  in  England  fiirther  than 
they  were  received,  and  so  had  not  their  authority  from'  their 
own  strength  and  oMigation,  bnt  from  the  usages  and  customs 
of  the  kingdom  that  adn^itted  them,  and  only  so  far  forth  as 
they  were  so  admitted.     And  therefore,  - 

L  As  to  the  exemption  of  the  clergy  from  civil  suits  between 
voIh  II, — 85 
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partf  aad  party  only,  if  upon  the  disiringaa  he  was  returned 
elerictis  4*  benefieiatua  non  habetis  laicum  ftodum^  process 
issued  to  the  bishop  to  bring  him  in,  and  in  ease  of  a  statute 
merchant  they  were  by  special  acts  exempted  from  arrests  by 
capias.  But  yet  they  were  not  exempt  from  the  jurisdiction 
of  civil  courts  in  civil  causes,  yet  antiently  they  attempted  this 
also  in  the  king's  courts  but  with  ill  success,  and  so  they  never 
attempted  it  after,  that  I  remember. 

M.1  ^S  E.I.  B.  R.  Rot.  13.  Cant.  William  Joye plaintiff 
[brought  an  action]  against  Ouy  Moriimer  fector  of  Kinffsion 
for  beating  him  and  cutting  off  his  upper  lip  with  a  knife,  the 
defendant  pleaded  gudd  ipse  est  ctericusj  Sr  ^m>^  cUbtt  hie 
responderef  and  that  was  all  the  answer  he  would  give,  Bi 
quia  querela  isia  non  tangit  viiam  4*  membrum^  aed  est  de 
quddam  transgressione  personali,  nee  ipse  vuli  4n  curid 
domini  regis  respondere  ad  querelam  isfam,  judgment  was 
given  for  the  plaintiff  to  recover  100^  damages  taxed  by  the 
court,,  and  [the  defendant  was]  committed  to  gaol,  and  after- 
wards paid  twenty  marks  to  the  king  for  a  fine.(o) 

IL  If  they  were  indicted  iu  cases  criminal  but  not  capital, 

nor  wherein  they  were  to  lose  life  or  limb,  there  privi^ 

[  826  ]  legium  elericale  was  not  allowd  them,  and  therefore 

not  in  indictments  of  trespass,  petty  larciny,  or  killing 

se  defendendo.    St  am/.  P.  C./oL  124.  a, 

III.  If  they  were  not  indicted  of  high  treason,  clergy  was 
not  allowable,  and  therefore  Hill.  2  H,  4.  Rot.  4.  B.  R.  rexy 
where  the  bishop  of  Carlisle  was  indicted  of  high  treason,  and 
insisted  upon  bis  pfivilegium  ckricaley  quia^iseopus  unetus^ 
yet  this  claim  was  disallowd  and  he  put  upon  bis  trial,  and 
convicted.(p) 

(0)  The  record  of  that  caw  was  thus,  WiUieUmu  Jay  de  KwnguUm  queritur 
de  Ouydone  de  mortuo  mart,  rectore  eccleaifls  de  Kyngt»ton  it,  Thomd  h  Clerk  de 
Herengton  de  hoc,  qaod  Thomae  simul  cum  aliie  ex  prascepto  predicti  Gvydonie 
ipeum  WiUielnmm  insaltaTerant,  yerberaTeront,  &,  male  tractaTeront,  ita  qadd 
de  vit&  ipsioB  desperahatar ;  6l  dictui  Oujfdo  manii  sotf  propria,  d&  knjpolo  sno 
labium  ipsine  Wulidmi  superius  abecidit,  unde  dicit  qu6d  deterioratns  est  & 
dampnum  babet  ad  ▼alentiam  centum  librarum ;  dc  inde  prodncit  sectam.  Et 
prsdicti  Owfdo  &,  Thomae  Teniont  &,  dicunt,  qudd  clerici  sunt,  dt  noo  debent  hie 
respondere,  Sl  sepitis  quiesiti  si  velint  respondere, '  semper  dicunt  qu6d  clerici 
smit,  dp  sine  ordinariis  sois  nolunt  respondere.  Et  quia  querela  ista  non  tangit 
▼itam  dc  membrum,  sed  est  de  quilulam  transgressions  personali,  nee  ipei  Yolnnt 
in  curiA  domini  regis  respondere  ad  querelam  illam,  consideratum  est,  quM  pr». 
dicti  Quydo  &.  Themae  de  predicts  transgressione  convincantnr,  Sl  satisfaciant 
pr»dicto  Wmielme  Jeye  de  dampnis,  scilicet  quilibet  eorom  de  centum  librts«  dt 
domino  regi  de  misertcordift,  dc  committantur  gaole  pro  transgressione  dLC* 

(p)  The  treason  given  in  the  record  is  in  these  words,  ^*  Quicumque  ligens 

^-domini  regis,  cujuscumque  stattis,  seu  conditionis,  spiritualis,  vel  temporalis  fue- 

rit,  in  terrll  Anglia  pro  alt4  nroditione  d&  crimine  los9  majestatis  indictatus  est, 

Sl  coram  rege,  vel  josticiariis  suis  inde  arrenatus  tenetur,  dt  debcft  per  legem 

Anglic  inde  respondere. 

Yet  in  antient  time*  a  difibrenoe  wif  made  between  treuoos,  that  were  immo. 
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Yet  mil  MB.  2.  RoL.^1.  indorsOy  Here/,  coram  rege^  the 
bishop  of  Hereford  indicted  of  high  treason  for  levying  war 
against  the  king  alleged,  that  he  was  epi$copus  Heref.  etd  voluw 
iatem  Dei  ^  aummi  pontifici9f  diudconld  not  answer  absque 
cffensd  divind  Sc  sanctse  ecclesias.  Thereupon  the  plea  was 
adjourned  into  parliament,  where  the  bishop  answered  as  be* 
fore,  and  the  archbishop  of  Canterbury  claimed  hhn  and  had 
him;  thereupon  it  was  ordered,  that  day  should  be  given  in  the 
king's  bench  to  the  bishop,  and  the  archbishop  was  to  have 
him  there  at  the  day,  and  in  the  mean  time  a  writ  issued  to  the 
sheriff  of  Heref.  to  return  twenty-four  to  inquire,  as  if  he  had 
pleaded,  [qudd  venire  faciat  tot  Sf  tales,  fyc.  ad  inquirendum 
prout  maris  estj  i$*e.  proquali^fyc.']  returnable  at  the  same  day; 
the  bishop  appeard  accordingly  in  the  custody  of  the 
archbishop,  and  the  jury  found  him  guilty,  Ideo  can-  [  327  ] 
sideraf  est^  qudd prxdictus  episeopusyianquam  eon^ 
ffietus  ire,  remaneat  penes  prsedietum  arehiepi^copum  ut 
priOsy  ^*c.  and  all  his  goods  and  chattels,  lands  and  tenements 
were  seised  into  the  king's  h&nds  by  writ  directed  10  the  sheriff: 
Upon  which  it  is  observable,  1.  That  a  kind  of  allowance  is 
made  of  clergy  in  high  treason.  2.  That  notwithstanding  his 
claini  of  clergy,  yet  a  writ  issued  to  summon  a  jury,  who  in* 
quired  whether  guilty  or  not.  3.  That  upon  this  plea  and 
this  inquisition,  tho  he  had  his  clergy,  it  was  ut  ckricus  eon* 
victus. 

Nota  in  the  parliament  of  the  1  E.  S.  this  judgment  Wa^  re- 
versed for  this  cause,  that  the  justices  took  the  inquintion,  Kcli 
idem  episeppus  in  aliquam  inquisitionem^  $e  non  posuisset^ 
Clau^.  1  E.  3.  Part  I.  M.  1 3.  so  that  the  judgment  was  given 
upon  the  inquisition,  and  not  upon  nihil  dicil  for  standing 
mute,  and  therefore  erroneous.(;) 
» 

diately  as^ainst  Ib^  king's  penon,  and  other  treaaons;  tidi  Pari  I.  p.  195,  186* 
222.  in  notis;  and  the  case  of  the  hiahop  of  Hereford  here  mentiond. 

{q)  The  error  of  this  jadg^ment  consisted  not  merely  in  its  being  given  npon  a« 
inquisition  **  in  qnam  episcopus  se  non  poenisaet,^  but  because  it  was  giten  upon 
an  inquest,  '*  in  quam  episcopus  se  non  posnisset,*'  after  he  had  he^n  aliawd  Ait 
clergy  and  deliverd  to  hie  ordinary.  For  the  Plaeita  Coronm  of  those  times  shew, 
that  It  was  the  constant  practice  of  inquests  ex  q/ieio  to  pass  upon  clerks  pleading 
their  prwilegium  eleriemU,  where  clergy  was  allowable  the  method  whereof  was 
thus..  The  clerk  upon  hb  arraignment  pleaded  his  prwiUgium  derieale;  thea 
came  the  ordinary  and  demanded  him;  then  a  jury  ex  officio  was  summpned  to 
inquire  into  the  truth  of  the  charge;  or  as  it.  is  ezprest  in  this  record,  ** ad  in- 
quirendum, prout  moris  est,  pro  quali,  &c.  (t.  s.  pro  quali  eidem  ordinario  liberari 
debeat^^  and  according  to  such  inquest,  the  clerk  was  deliverd  to  the  ordinary  ma 
acquit,  or  conTict  Thus  are  the  entries  upon  the  rolls,  **A.  B.  indictatus  de 
i^loni&,  6b  quod,  Slc  dc  ductus  coram  rege,  k,  allocutus  qualiter  se  Telit  de  feloni4 
pnedictft  acquietare,  dicit  qu6d  clericus  est,  &.  sine  ordinario  suo  non  debet  hie 
respondere.  Et  super  hoc  venit  C.  D,  &o.  Et  petit  ipsum  tanquam  clericum 
tlbi  liberari;  sed  ut  tciatur  pro  quali  eidem  ordinario  Hberari  debeat,  inquirator 
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Bot  afterwards  7!  21  B.  3.  Rot.  23.  Herffordy  rex,  John 
Oerberge^  was  indicted  for  a  constructive  treason  namely,  ac- 
croaching royal  power, de  quo  vide  mpra^  Pari  I.  cap.  II. p.  80. 
1 38.  and  thereupon  claimed  the  privilege  of  clergy.  El  quia 
privtlegium  cUricalt  in  hujusmodi  easu  geditionis  secundum 
^gem  4*  eonsueiudinem  regni  hactenus  obientas  4"  uniaias 
non  est  allocandum  Src.  qusssiium  est  ab  eo  ssepitis  qualiler-se 
ffelit  aequietareyhe  still  replied,  that  he  was  a  derk, 
[  328  3  asserensse  nolle  aliam  respotisionem  exhtbere;  and 
thereupon  he  is  committed  to  the  marshal  adpoRniten- 
tiam  suam  seeundnim  legem  Sr  cansuetudinem  regni  subitu- 
rum,  trC' 

Nota  clergy  denied  in  such  a  treason,  yet  penance  awarded, 
tho  the  charge  was  treason. 

Yet  at  common  law  before  the  statute  of  25  B.  3.  cap.  4.  pro 
clero,  it  seems  that  clergy  was  allowable  to  him  that  was  in- 
^dicted  for  counterfeiting  coin,  or  for  counterfeiting  money.  B. 
Clergy  \.  But  that  is  alterd  by  the  statute  of  25  E.  3.  pro  elero. 
.  IV.  If  clerks  were  indicted  with  these  clauses  insidiatores 
viarum  tr  depopulatores  agrorum,  clergy  was  denied  them, 
and  therefore  the  act  of  4  H.  4.  cap.  2.  was  made  to  put  these 
clauses  out  of  indictments  and  to  allow  clergy,  if  they  were  in 
the  indictment. 

.  Again,  as  it  was  denied  in  respect  of  some  offenses,  so  this 
privilegium  clericale  was  by  the  common  law  abridged  in 
respect  of  the  person;  for  certainly  by  the  canon  laws  Nuns 
bad  the  exemption  from  temporal  jurisdiction,  but  the  privilege 
of  clergy  was  never  allowd  them  by  our  law:  vfdestat^  21 
Jae.{r) 

Again,  tho  the  ordinary  took  himself  to  be  the  judge  of  the 
allowance  of  the  clergy  and  of  the  purgation  of  the  clerk,  yet 
the  king's  courts  took  that  courage  to  make  the  ordinary  but  a 
minister,  and  themselves  judges  of  the  allowance  and  disallow- 
ance of  the  clergy  and  purgation.  21  E,  4.  21.  b.  9  E.  4.  28.  a. 

And  so  the  judges  ot  the  common  law  would  oftentimes  de* 
liver  the  clerk  to  the  ordinary^  but  absque  purgatione,  as  where 
the  clerk  is  attaint  by  outlawry  or  by  judgment,  or  .convict  by 
bis  own  confession,  or  upon  an  appeal.  Slat^f.  P.  C.  Lib.  II. 
cap.  49.   3  H.  7.  12.  a.   10  E.  8.  Coron.  247.  Hob.  Rep.  288. 

Searle  fy  fVilliUmsj  ox  if  he  were  a  notorious  malefactor,  vide 

» 

rei  Veritas  per  petriam."  Then  a  iory  tx  officio  waa  attmrnoned,  by  which  if  it 
wae  found,  **Qudd  A.  B.  non  eat  cvlpahilie,  libcratar  ordinario  pro  tali  du2.**  Bat 
if  eulpabilia  **  tiberatur  ordinario  tanqaam  clerical  convictus,  aalvd  custodiendua, 
aab  poBHiL  qai  decet  dLc.*"  Vide  M,  30  ^  31  E.  1.  Rat.  4.  in  dano,  B.  R,  HiU.  32 
£.  1.  Rot.  15.  Ibid.  Ttin.  30  E.  3.  Ro$.  11.  B.  R.  Rex.  TWn.  31  E.  3.  Rot.  15. 
IM.  Rex. 

(r)  Ca/k  38.  $.  6  ^  7. 
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10  E.  3.  Corrn.  247.  or  if  he  be  convict  by  verdict  of  counter- 
feiting the  seal  or  coin  at  common  law  before  the  statute  Qf 
25  E.  3.  Lib.  Pari  18  E.  I.  Berton's  csi9e,{*)  or  if  he 
be  committed  by  record  to  the  ordinary  absque  pur^  [  329  ] 
gatione.    Hob.  ubi  supra. 

And  in  these  cases,  if  the  ordinary  admitted  him  to  his  pur- 
gation, he  was  fineable  for  it  as  a  great  misdemeanor,  and  the 
party  deliverd  by  such  purgation  shall  be  again  committed  to 
prison,  M.  34  ^  35  J?.  1.  Sot  59.  Kane.  B.  R.  the  case  of 
Hugh  Forsham  deliverd  by  William  Testa,  and  another  com- 
missionated  from  the  pope;(«)  and  the  entry  in  such  cases  is, 
Hberaiur  ordinario  tanguam  clericus  conviclus  4*  utlegaius 
adsalvd  cuslodiencT  pericnloj  qudd  ineumbit  fye.  fy  inhibitum 
est  eidem  ordinario,  ni  ad  aliquam  purgalionem  ipsius  A.  B. 
proeedat  domino  rege  inconsullo,  ed  qudd prsedictus  A.  K  pro 
feloniis  fyc.  utlegalus  est  fyc.  H.  14  E.  3.  B.  R.  Rot.  19.  Rex 
Suff.  Land.  The  case  of  John  de  Hemmyngeston  chaplain. 
But  indeed,  if  the  clerk  had  had  his  clergy  and  were  generally 
deliverd  to  the  ordinary,  he  might  admit  him  to  make  his  pur- 
gation, and  upon  signification  thereof  by  the  ordinary  into  the 
chancery  a  writ  should  issue  to  the  sheriff  to  deliver  unto  the 
party  so  purged  all  his  goods  and  chattels  seised  into  the  king's 
hands  upon  that  occasion,  nisi  fugam  fecerit  ed  occasione.  F. 
N,  B.  66.  a.  And  all  this  is  to  shew,  that  whatsoever  weight 
the  clergymen  laid  upon  their  canons  and  their  exemptions 
from  the  seculat  jurisdictions,  yet  their  canons  or  constitutions, 
or  pretensions  or  claims- of  this  kind  were  not  binding  here,  nor 
so  taken  farther  than  either  by  acts  of  parliament  or  the  com* 
mon  acceptation  of  the  kingdom  they  were  received, 
and  therefore  these  privileges'  received  divers  altera-  [  330  3 
tions  and  corrections  and  restrictions  by  the  temporal 
judges,  as  the  occasion  required.  • 

(•)  Ryley'9  Plae.  Pari  p,  56. 

(«)  That  case  was  thua :  Wbikt  the  temporalitiea  of  the  archhtahop  of  Canter" 
bury  were  in  the  king'a  haDde,  two  cterka  convict  of  felony  impriaond  in  the 
archbiahop'a  priaon  had  been  admitted  to  purgation,  and  deliverd  out  of  eaatody 
by  maater  Hugh  Fnrtham^  **Per  mandatom  magiatromm  WiUielnU  TVata,  if 
Oeraldu  clericornm  pape,  administratornm  apiritualitatia  archiepiaeopattis  pne- 
dicti,  absque  mandato  domini  regis.*'  Fortham  waa  bronght  coram  regt,  and 
arraigned  for  the  said  offense;  and  the  keeper  of  the  gaol  was  also  arraigned  for 
bringing  the  Mid  clerks  **  coram  prtofato  Hugone  ad  porgandum,  absqoe  priBcepto 
dommi  regis;"  and  were  ix>th  convicted  by  Uieir  own  confession,  and  com;niUed 
to  the  marshal,  '*  £t  postea  finem  fecernnt  pro  transgressione  &.  contempto  pre- 
dictis."  Afterwards  the  two  clerks,  who  had  been  deliverd  by  snch  pargation, 
were  brought  from  the  tower,  where  they  had  been  imprisond  by  the  king's  writ 
**  Et  separatim  alloeoti  qualitdr  de  feloniA  pnedicUi  se  velint  aoqaietare,  dicont 
quod  clerici  aunt,  &  liberantur  ordinario  aub  poenA,  qo&  decet,  dtc'* 
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CHAPTER  XLV. 

IK  ^HAT  OnXRSEB   CLSEOT  18  ALLOWABIA  OE   KOT* 

Now  touching  the  offenses,  wherein  clergy  is  or  was  allow- 
able, and  in  what  not 

There  are  these  general  rules,  that  have  influence  in  this 
whole  discourse. 

L  That  in  case  of  high  treason  against  the  king  clergy  was 
never  allowable  in  this  kingdom. 

2:  That  at  common  law  in  all  cases  of  felony  or  petit  treason 
clergy  was  allowable,  excepting  two.    . 

3.  That  where  a  statute  makes  a  new  felony,  clergy  is  inci-* 
dent  thereunto,  unless  it  be  specially  taken  away  by  actsof  par* 
liaraent;  but  where  it  makes  a  new  treason,  there  is  no  clergy. 

Upon  these  generals  much  of  the  succeeding  business  of  this 
chapter,  and  some  that  follow  will  be  built. 

I.  As  to  the  first  of  these  I  say  generally  in  all  oases  of  high 
treason  clergy  was  never  allowd. 

And  this  proposition  will  be  considered  two  ways.  1.  How 
the  common  law  stood  before  the  statute  of  25  E.  3.  pro  eltro^ 
and  2.  How  it  stood  after. 

The  statute  of  25  E.  3.  far  the  clergy  was  made  in  the  par* 
liament  held  in  HilL  25  E,  3.  which  was  in  the  same  parliament, 
wherein  the  statute  of  declaration  of  treason  is  made,  commonly 
called  The  statute  of  purveyance. 

By  this  statute  proclero  cap.  4.  it  is  enacted,  <<  That  all  man- 
ner of  clerks,  as  welfsecular  as  religious,  which  shall 
[  331  ]  be  from  henceforth  convict  before  secular  judges  for 
any  treasons  or  felonies  touching  other  persons  than 
the  king  himself  or  his  royal  majesty,  shall  from  henceforth  have 
and  enjoy  the  privilege  of  holy  church,  and  shall  be  without 
impeachment  or  delay  deliverd  to  the  ordinaries  demanding 
them,  and  upon  this  the  archbishop  promiseth,  that  upon  the 
punishment  arid  safe  keeping  of  such  clerks  offenders,  which  shall 
be  deliverd  to  the  ordinaries,  he  shall  thereof  make  a  convenient 
ordinance,  whereby  they  shall  be  safely  kept  and  duly  ptinished, 
so  that  no  clerk  shall  take  courage  to  offend  for  default  of  cor-^ 
rection. 

At  the  same  parliament  it  was  declared  what  was  treason, 
and  among  the  rest  counterfeiting  the  great  or  privy  seal,  or  the 
king's  coin  is  declared  treason,  and  put  in  the  same  rank  with 
compassing  the  king's  death  or  levying  of  war,  and  it  is  thereby 
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enacted,  **  That  no  other  offenses,  than  what  are  therein  de- 
claredy  be  treason  till  declared  by  parliament." 

Before  this  statute  there  were  two  sons  of  treasons,  that  con- 
cerned the  king,  one  was  pf  a  greater  note,  and  another  of  a  less 
note. 

Those  of  the  greater  note  were  conspiring  the  hinges  deaths 
levying  of  war  against  the  kingy  adhering  to  his  enemies^  and 
two  others,  that  are  since  abrogated  hy  the  statute  of  25  E.  3. 
which  came  under  the  general  and  obscure  names  of  sedition, 
and  accroaching  of  royal  power. 

In  any  of  these  a  party  convict  had  not  his  clergy  at  common 
laW)  thi3  appears  by  the  judgment  cited  in  the  former  chapter. (a) 
T.  21  E.  3.  B.  S.  Rot.  23.  Rex. 

But  there  were  other  treasons,  that  concerned  the  king,  which 
were  of  an  inferior  note,  namely  counterfeiting  the  seal  and 
counterfeiting  the  coin  and  these,  (the  latter  especially,)  had 
only  judgment  as  in  case  of  petit  treason,  namely  to  be  drawn 
and  hanged* 

And  it  seems  before  the  statute  of  25  E.  3.  de  proditionibui 
clergy  ,was  allowd  in  both  cases,  as  appears  by  the  old  book  of 
E.  3.  B.  R.  title  Clergy jplacito  ultimo^  and  the  judg- 
ment in  parliament  of  18  E.  1.  in  Berton^s  case,  who  [  332  ] 
being  convict  for  counterfeiting  the  king's  seal^had  his 
clergy,  but  tradatur  ordinario  sine  purgatione.{b) 

But  now  as  to  the  statute  of  25  E.  3.  pro  clero,  and  the 
statute,  of  2i  E.  3,  at  the  sam^  parliament  de  proditionibus 
laying  them  both  together  in  all  cases  of  treason  touching 
the  king  kimself  or  his  royal  majesty  clergy  is  wholly  taken 
away,  and  in  all  other  cases  of  treason  or  felony  clergy  is 
allowd;  and  consequently  in  murder,  robbery,  petit  treason 
:clergy  is  settled  by  this  act  of  parliament. 

But  whatsoever  is  declared  treason  against  the  kin^  by  the 
statute  of  %5  E.  3.  de  proditionibus,  as  well  counterfeiting  the 
seal  01^  the  money  of  the  kingdom,  as  any  other  treason  therein 
declared,  is  wholly  exempted  from  clergy.  19  H,  6.  47.  b, 
Stamf  P.  a  Lib.  II.  cap.  42.  fol.  124.  a.  Jif.  31  E.  3.  coram 
rege  Rot.  18.  Rex,  in  dorso,  Bucks,  casus  abbatis  de  Mus- 
senden{e)  pro.  reseeatione  4*  falsificatione  legaUs  monetse, 
24  H..S.  Spelmanfs  Rep.  accordant  adjudge.  j3  Co,  Instil. 
635,  636.  super  Jlrti^  cleri. 

So  that  at  this  day  in  all  cases  of  high  treason,  whether  those 
declared  by  the  statute  of  25  E.  3.  de  proditionibus,  or  any 
other  treasons  newly  enacted  since,  the  privilege  of  clergy  is 

(0^0.327.  Gerlerge*9  CMiue. 

(6)  Vide  9upra  p,  838.  See  dw>  Part  I.  p.  185, 185.  in  RO(t«,  if  p^233.  in  nUii. 

(c)  Fart  L  p.  316. 
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wholly  taken  away;  and,  (whidi  is  the  secoad  proptskion 
above  m^ntiond.) 

II.  In  all  felonies,  that  were  at  common  law  before  the 
statute  of  85  E.  S.  pro  tlero^  and  in  aH  cases  of  petit  treason 
by  that  statute  the  privilege  of  clergy  is  restored  and  settled. 

And  therefore  .in  all  such  felonies  or  petit  treasons,  which 
were  such  at  the  time  of  the  statute  of'25i^.  S,'4:ap.  4,  pro 
ctero  clergy  is  allowable,  unless  in  such  cases  *where  it  is  taken 
away  by  subsequent  acts  of  parliament,  and  so  fisir  forth  only 
as  the  same  is  so  taken  away. 

But  in  what  causes  subsequent  acts  of  parliament  havctaken 
away  clergy,  where  at  the  time  of  the  statute  of  25  E.  3.  it 
was  allowable,  shall  be  the  business  of  the  next  chapter. 

But  yet  there  seem  to  be  two  felonies,  where  clergy 
[]  333  3  was  not  allowable  notwithstanding  this  act,  namely 
certain  acts,  that  by  interpretation  of  law  were  hostile 
acts,  which  was  the  reason,  that  I  long  ;since  heard  Mr.  N0Sf 
then  the  king's  attorney  give  for  it  in  the  king's  bench  about 
7  Car.  1.  Mz.'l.  Insidiato  viarum  4*  d^populaiio  agrorum. 
2.  Wilful  burning  of  houses. 

1.  Concerning  the  former  of  those  it  appears,  that  insidia- 
tores  viarum  and  depopulalores  agrorum  were  ousted  of 
their  clergy  notwithstanding  the  statute  of  2$  E.  3.  cap.  A% 
pro  elero. 

Rot*  Pari.  AH.  An.  30.  there  was  a  complaint  in  parliament 
by  the  archbishop  of  Canterbury  and  clergy,  whereupon  jit  was 
enacted,  that  that  general  clause  should  be  left  o|it  in  bidict** 
ments  and  words  of  the  same  effect  inserted,  and  that  notwith- 
standing the  indictment  carried  the  same  effect,  yet  benefit  of 
clergy  should  not  be  denied,  as  appears  at  large  by  the  statute 
of  4  H.  4.  ecq)*  2. 

2.  As  touching  wilful  burning  of  houses  I  have  heard,  as 
before,  that  clergy  was  not  allowable  by  the  common  .law,  but 
of  this  more  fully  in  the  next  chapter. 

Now  touching  sacrilege  tho  son)e  later  statutes  were  made 
to  oust  clergy  in  that  crime,  yet  it  seems  at  common  law  or  at 
least  after  the  st;atute  of  25  E.  3.  cap.  A.pro clero  it  was  allow*- 
jible,  as  appears  26  Assiz.  27.  whete  it  is  agreed  by  tho  just- 
ices, that  a  person  indicted  of  robbing  a  chapel  and  breaking 
i  church  should  have  his  clergy;  but  it  seems,  it  was  with  this 
tifferenee,  that-  if  the  ordinary  refused  him,  as  he  might,  he 
thould  not  have  his  clergy.  20  E.  2.  Coron.  283.  St  am/. 
P.  C.  123, 124,  but  otherwise  the  couiQt  would  allow  it  ikim. 
!6  ^siz.  27. 
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CHAPTER  XLVI. 

WHERE  AND  IR  WH^T  OFPENSffiSy  THAT  WBR^  CAPITAL  AT 
COMMON  LAW,  CLSROY  IS  TAKEN  AWAT  IN  PART  OR  IN 
ALL  BIT  ACTS  OF  PARLIAMENT  SUBSEQUENT  TO  25  E.  3.  ANP 
FIRST,  OF   PETIT   TREASON. 

I  HAVE  before  declared  what  capital  offenses  were  exempt 
froim- clergy  at  common  law,  and  how  the  law  stood  in  relation 
therennto  before  and  by  the  statute  of  25  E.  3.  and  tiave  there 
settled  itj  that  regularly  in  all  capital  offenses,  except  treasons, 
which  touch  the  king,  the  offender  is  to  have  the  privilege  of 
his  dergy. 

Bot  as  touching  treasons,  that  touch  the  king,  by  virtue  of  the 
common  law  and  the  declaration  of  that  statute  the  benefit  or 
privilege  of  clergy  is  not  allowable,  neither  is  th^re  any  statute, 
that  hath  altered  the  law  in  that  point  of  treason,  but  it  stands 
still  excluded  from  the  privilege  of  clergy. 

But  as  to  petit  treason  and  felonies,  subsequent  statutes  have 
made  great  alterations  as  to  the  point  of  clergy  from  what  was 
declared  by  the  statute  of  i^5  E,  3.  cap.  4.  pro  ciero. 

The  inquiry  therefore  touchirig  the  alterations  made  by  sub* 
sequent  statutes  in  point  of  petit  treason  and  felony  may  be  con- 
siderd  in  this  method. 

.  L  What  alterations  have  been  made  by  acts  of  parliament  in 
relation  to  n^w  felonies  made  by  acts  of  parliament  since  2^ 
E.  3.  Atid 

2.  What  alterations  have  been  made  in  such  offenses,  as  were 
petit  treason  or  felony  at  the  time  of  the  making  of  that  statute. 

I.  As  to  the  former  of  these  this  general  rule  holds, 
tliat  if  an  act  of  parliament  make  a  felony,  and  doth  [  335  ]} 
not  take  away  clergy  in  express  words,  in  all  those 
cases  clergy  is  allowable. 

And  if  it  doth  make  a  felony  and  takes  away  clergy  not  ge- 
nerally, but  in  such  or  such  caseS|  regularly  in  other  cases  clergy 
is  allowable,  as  if  it  takes  away  clergy  in  case  the  party  be  con- 
victed by  verdict,  yet  he  shall  have  his  clergy,  if  he  stand  mute. 

But  if  it  .enacts  generally,  that  it  shall  be  felony  without  be- 
nefit of  clergy,  or  that  he  shall  suffer  as  in  case  of  felony,  with- 
out benefit  of  clergy,  this  excludes  it  in  all  circumstances,  and 
to  all  intents ;  and  because  I  have  before  in  the  particular  enu- 
meration of  felonies  by  act  of  parliament  taken  notice  all  along 
what  are  excluded  of  clergy  and  what  not,  I  shall  dismiss  that 
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part  of  (he  inquiry  referring  myself  to  the  several  acts  of  parlia- 
ment, that  enact  the  felonies  themselves ;  and  shall  proceed  to 
the  second  part  of  the  inquiry. 

IL  Therefore  as  to  those  felonies,  that  were  such  at  the  time 
of  the  statute  of  25  E.  3.  cap.  4.  pro  clero. 

I  shall  first  deliver  some  general  positions,  and  then  proceed 
to  the  particular  felonies  themselves. 

I.  Therefore  it  is  certain,  that  whatsoever  petit  treason  or 
felony  there  was  at  the  time  of  the  making  of  that  statute,  it 
was  within  the  privilege  of  clergy  by  force  of  that  statute  at 
least,  except  those  two  above  mentiond  in  the  last  chapter. 
'  2.  That  therefore  all  such  petit  treasons  and  felonies  are  at 
this  day  within  clergy,  unless  where  it  is  ousted  by  subsequent 
statutes  now  in  force. 

3.  That  where  any  statute  subsequent  to  25  E.  3.  tap.  4.  hath 
ousted  clergy  in  any  of  those  felonies,  it  is  only  so  far  ousted, 
and  only  in  such  cases  and  as  to  such  persons  as  are  expressly 
comprised  within  such  statutes,  for  infavorem  vitmSr  privilegii 
clericalis  such  statutes  are  construed  literally  and  strictly. 

And  therefore,  if  clergy  be  ousted  as  to  the  principal,  it  is  not 
ousted  as  the  accessary;  if  as  to  the  accessary  be/arejitis  not 

extended  to  the  accessary  a/ier;  if  where  the  prisoner 
[  336  ]  is  convict  by  verdict,  it  holds  not  as  to  a  conviction  by 

confession,  nor  as  to  an  attainder  by  outlawry,  nor  to 
a  standing  mute,  as  we  shall  see  in  the  subsequent  instances. 

4.  That  in  all  cases,  where  a  subsequent  act  of  parliament 
ousteth  clergy  in  case  of  any  felony,  the  indictment  nmst  pre* 
cisely  bring  the  party  within  the  case  of  the  statute,  otherwise, 
altho  possibly  the  fact  itself  be  within  the  statute,  and  it  may  so 
appear  upon  the  evidence,  yet  if  it  be  not  so  alledged  in  the  in- 
dictment, the  party,  tho  convict,  shall  have  his  clergy.  Stan\f. 
P.  C.foL  130.  a.  by.  99.  a.  183,  ft.  224.  A.  261.  a. 

5.  Altho  the  case  be  so  laid  in  the  indictment,  that  it  comes 
within  the  statute  to  exempt  the  prisoner  from  clergy,  yet  if 
upon  the  evidence  it  fall  out  that,  tho  it  be  a  felony,  yet  it  is  not 
so  qualified,  as  laid  in  the  indictment^  the  jury  ought  to  find 
him  guilty  of  the  felony  simply,  but  not  as  to  the  manner  laid 
in  the  indictment,  (as  for  instance  guilty  of  th^  felony,  but  not 
of  the  robbery,  or  not  of  the  breaking  of  the  house,)  and  there- 
upon the  prisoner  shall  be  admitted  to  his  clergy ;  and  this  is 
commonly  done. 

And  now  I  come  to  -the  particular  offenses,  wherein  clergy 
is  taken  away,  from  such  felonies,  where  by  the  common  law 
and  the  statute  of  25  E.  3.  cap.  4»  it  was  allowable. 
.    And  those  offenses  are  these  that  follow. 

1.  Petit  treason.    2.  Murder.    3.  Manslaughter.    4.  Rape. 
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5.  Robbery.    6:  Burglary.,    7.  Larciny  of  several  kinds  and 
degrees. 

And  I  shall  now  ptirsae  them  in  the  same  order,  as  they  are 
set  down.  . 

Firsiy  Petit  treason,  as  the  servant  killing  his  master,  ^c. 
^It  is  plain,  that  after  the  statute  of  25  £1.  8.  cap.  4.  clergy 
W^s  to  be  allowd  until  12  H.  7.  cap.  7.  ^  23  H.  8.  cap.  1. 

The  first  statute,  that  ousted  clergy  generally  in  petit  treason, 
was  thiat  of  12  H.  7.  cap.  7.  which  yet  extended  but  to  convic- 
tion or  attainder,  and  only  to  the  principal  not  to  the  accessary. 

By  the  statute  of  23  H.  S,cap.  1.  it  is  enacted,  <<  That 
no  person,  whidh  shall  be  found  guilty  after  the  laws  [337  } 
of  the  land  for  any  manner  of  petit  treason,  or  wilful 
murder  of  malice  prepensed,  or  for  robbing  any  churches, 
chapels,  or  other  holy  places,  or  for  robbing  any  person  or  per- 
sons in  their  dwelling  house  or  dwelling  place,  the  owner  or 
dweller  of  the  same  house,  his  wife,  children,  or  servants  then 
being  within,  and  put  in  fear  or  dread  by  the  same,  or  for  rob- 
bing any  person  or  persons  in  or  near  the  highways,  or  for  wil- 
ful burning  of  any  dwelling  houses  or  barns,  wherein  any  corn 
or  grain  shall  happen  to  be,  nor  any  person  found  guilty  of  any 
abetment,  procurement,  helping,  ttiaintaining  or  counselling  of 
ot  to  any  such  petit  treasons,  murders  or  felonies  shall  from 
henceforth  be  admitted  to  the  benefit  of  clergy,  except  clerks  in 
holy  orders,  viz.  in  the  order  of  subdeaqon  or  above;  and  that 
such  persons  in  orders  convict  of  those  ofienses  shall  be  de- 
livered to  the  ordinary,  but  shall  remain  in  prison  without  pur- 
gation, unless  he  become  bound  by  recognisance  before  the 
king's  justices,  where  he  was  convict,  with  two  sufficient 
sureties  for  his  good  behaviour. 

^<  Persons  attaint  by  judgment  upon  confession,  outlawry,  or 
verdict  admitted  to  clergy  to  remain  in  prison  without  pur- 
gation. 

^  Clerks  convict,  and  upon  their  clergy  allowd  deliverd  to  the 
ordinary  may  be  degraded,  and  then  sent  into  the  king's  bench 
by  tbe  ordinary  to  receive  judgment  upon  their  conviction,  and 
the  justices  having  the  record  before  thern  shall  give  judgm^t 
tipbn  such  conviction^  as  if  had  not  had  clergy." 

This  act,  tho  temporary,  was  continued  by  the  statute  of 
26  H.  8.  cap.  I.  and  made  perpetual  by  32  H,  8*  cap.  3.  and  by 
the  same  act  persons  in  orders  are  put  into  the  same  condition, 
as  other  persons  not  in  orders,  notwithstanding  this  statute  of 
23  H.  8.  cap.  I.  or  25  H.  8.  pop.-  3. 

This  statute  oif  23  H.  8.  as  to  all  these  crimes  extended  to 
principals  and  accessaries  before  the  fact^  but  not  to  accessaries 
after. 
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But  yet  it  extended  to  exclude  principals  and  aceesaarie^ 
before^  only  in  cases  where  they  were  foand  guilty  after  doe 
course  of  law,  viz.  by  verdict  or  confession^  4^.  and  ex- 
tended not  to  standing  mute,  tfc.  And  therefore  by  the  sta- 
tute of  25  H.  8.  cap.  3«  it  is  enacted,  '^  That  every  person  that 
shall  be  indicted  of  petit  treason,  wilful  burning  of  hoaa|^ 
murder,  robbery,  or  burglary,  or  other  felony  according  to  tR 
tenor  or  meaning  of  the  said  statute  of  23  H,  d«  and  thereupon 
arraigned  do  stand  mute  of  malice  or  froward  mind,  or  chal* 
lenge  peremptorily  above  the  number  of  twenty,  or  do  not 
answer  directly  to  the  indictment  and  felony,  whereof  he  shall 
be  arraigned,  shall  be  excluded  from  cjergy  in  like  manner,  as 
if  he  had  pleaded  to  the  offense  and  been  found  guilty  accord- 
ing to  the  laws  of  the  land." 

And  provides,  ^  That  if  any  person  be  indicted  in  a  foreign 
county  for  stealing  of  goods  in  another  county,  and  be  found 
guilty,  stand  mute,,  challenge  above  twenty  peremptorily,  or 
will  not  directly  answer,  he  shall  be  excluded  from  clergy,  as 
he  should  have  been,  if  he  had  been  arraigned  lor  the  robberies 
or  burglaries  in  the  same  shire  where  they  were  done,  if  by 
examination  it  shall  appear  to  the  justices,  that  he  had  been 
indicted  and  arraigned  in  the  county  where  the  burglary  was 
done,  he  should  have  been  excluded  from  his  clergy  by  the 
said  statute,  had  he  been  found  guilty  there.'^ 

This  statute  was  but  temporary,  because  bottomed  upon  the 
statute  of  23  H.  8.  cap.  1.  that  was  but  temporary,  but  by  the 
statute  of  28  H.  8.  cap.  1.  was  continued  till  the  last  day  of  the 
next  parliament,  and  hy  the  statute  of  32  H,  8.  cap.  3.  made 
perpetual. 

But  hitherto  in  this  case  of  petit  treason,  (and  indeed  gene- 
rally in  all  these  cases  of  the  statute  of  23  H.  8.)  there  were 
these  defects. 

1.  That  as  to  the  principal  the  statute  of  23  H.  8.  cap,  1.  did 
extend  to  appeals,  as  well  as  indictments  for  the  offenses  de- 
scribed in  that  statute,  and  if  they  were  found  guilty  by  verdict 

or  confession,  the  appellee  and  accessary  btforc  were 
[]  339  3  excluded  of  clergy,  but  statute  of  25  H.  8.  cap.  3.  ex- 
tended only  to  indictments,  and  therefore  an  appellee 
standing  mute,  fyc.  was  to  have  his  clergy  in  the  cases  of  the 
statute  of  25  H.  8.  cap.  3.    Again, 

2.  Neither  of  these  statutes  extend,  where  the  party  is  out- 
la  wd  for  these  crimes. 

3.  Aa  the  law  was  then  taken,  challenging  above  twenty 
had  been  a  conviction,  or  at  least  had  put' the  party  to  his 
penance;  but  that  I  may  observe  it  once  for  all,  now  that 
clause  of  challenging  above  twenty  mentiond  in  the  statute  of 
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25  H,  8.  and  other  statutes  hereafter  mefttiond  imports  nothing 
as  to  the  point  of  clergy,  for  his  challenge  is  over-ruled  and  he 
put  Upon  the  jury,  as  hath  been  before  observed.(*) 

But  because  the  statute  of  1  4*  ^  P*  ^  M.  cap,  10.  in  case  of 
petit  treason  restores  the  peremptory  challenge  of  thirty-five,  it 
should  seem,  that  if  he  challenge  peremptorily  above  thirty- 
five,  he  shall  have  the  benefit  of  his  clergy,  for  it  is  now  be- 
come castis  omissus.  > 

And  therefore  by  the  statute  of  4  4-  i  P.  4«  Jif.  cap.  4.  « If 
any  should  inalitiously  command,  hire  or  counsel  any  to  com- 
mit petit  treason,  wilful  murder,  or  to  do  any  robbery  in  any 
dwelling  house  or  houses,  or  to  do  any  robbery  in  or  near  the 
highway,  or«^to  bum  any  dwelling  house  or  any  part  thereof, 
or  any  barn  then  having  any  com  or  grain  ill  the  same,  then 
every  such  offender,  1.  Being  outlawd  for  the  sanie,  or  2.  Ar- 
raigned and  found  guilty  by  order  of  law,  or  3.  Otherwise  law- 
fully convict  or  attaint  of  the  S4me,or  4.  Who  shall  stand  mute 
of  malice  or  froward  mind,  or  5.  Shall  peremptorily  challenge 
above  twenty  persons,  or  6.  Will  not  directly  answer,  is  ousted 
of  his  clergy. 

But  notay  every  indictment  to  oust  the  accessary  before  of  his 
clergy  must  run  malitioslj  otherwise  be  shall  have  his  clergy* 
2  Eliz,  Dy.  183.  *. 

But  now  by  the  statute  of  1  E.  6.  cap,  12.  it  is  enacted, 
<<That  no  person,  that  hath  been,  or  shall  be  in  due  form  of 
law  attaint  or  convict  of  murder  of  mdli^e  prepensed, 
or  of  poisoning  of  malice  prepensed,  or  breaking  any  (]  340  3 
house  by  day  or  by  night,  any  person  being  then  in 
the  house,  where  the  same  breaking  shall  be  committed,  and 
thereby  put  in  fear  or  dread,  or  of  or  for  robbing  any  person 
or  persons  in  or  near  the  highways,  or  for  felonious  stealing  of 
horses,  geldings  or  mares,  or  for  felonious  taking  goods  out  of 
any  parish  church  or  other  church  or  chapel,  or  being  indicted 
or  appeald  of  any  of  the  said  offenses,  and  thereupon  found 
guilty  by  twelve  men,  or  shall  confess  the  same  upon  his  or 
their  arraignment,  or  will  not  answer  directly  according  to  the 
laws  of  this  realm,  or  shall  stand  wilfully  or  of  malice  mute, 
shall  be  admitted  to  have  the  privilege  of  clergy  or  sanc- 
tuary, but  shall  be  put  from  the  same,  and  that  all  persons  in 
all  other  cases  of  felony,  other  than  such  as  are  before  men- 
tiond,  which  shall  be  arraigned  or  found  guilty  upon  their  ar- 
raignment, or  shall  not  confess  the  same,  or  stand  mute,  or  will 
not  directly  answer,  shall  have  and  enjoy  the  benefit  of  clergy 
and  sanctuary,  as  they  might,  have  had  before  the  24th  of 

(•)  p.  270. 
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This  statute  doth  not  restore  dei^  to  the  principal  in  case 
of  petit  treason,  but  leaves  the  law  in  relation  thereunto,  as  it 
stood  before,  and  upon  the  statutes  of  23  fy  25  H.  8.  tho  there 
be  no  word  of  petit  treason,  for  if  the  opinion  of  Walsh  and 
my  lord  Dyer  M.6^1  Eliz.  Dj/.  235.  a.  be  law,  viz.  that  a 
general  pardon  of  all  offenses  except  murder,  doth  not  except 
petit  treason,  and  so  petit  treason  comes  not  within  the  ex- 
pression of  yeAmy,  th^n  the  clause,  that  in  alt  other  cases  of 
felony  ckrgi/  shall  be  allowd,  doth  not  extend  to  «Uow  clergy 
in  petit  treason. 

But  if  that  opinion  be  not  law,(a)  (as  I  think  it  is  not)  then 
the  exclusion  of  clergy  from  murder  by  this  statute  excludes  it 
also  in  petit  treason. 

•But  if  it  did  not,  yet  it  does  not  restore  clergy  in  petit  trea- 
son to  the  principal,(d)  where  found  guilty  or  attaint^ 
][  341  ]  because  before  1  ff.  8.  clergy  was  taken  away  in 
petit  treason  from  the  principal  by  12  fT;  7.  cap.  7. 

Again,  by  the  statute  of  5  ^  6  jB.  6.  taking  notice  that  by 
tiie  act  of  1  E.  6.  the  act  of  25'  H,  8.  tap.  3.  touching  robbers 
and  burglars  arraigned  in  a  foreign  county,  and  ousting  them 
of  cletgy  by  examination  stands  repeald,  whereby  offenders 
were  much  emboldened,  it  is  enacted,  ^^That  the  said  act 
made  in  the  25th  year  of  King  H.  8.  touching  the  putting 
such  offenders  from  their  clergy,  [and  every  article,  clause  and 
sentence  contained  in  the  same  touching  clergy]  shall  from 
henceforth  touching  such  offenses  from  henceforth  to  be  com- 
mitted or  done  stand,  remain,  and  be  in  full  strength  and  virtue 
in  such  manner,  as  it  did  before  the  making  of  the  said  act  in 
the  said  first  year  of  King  E.  6.  any  clause,  article  or  sentence 
comprised  in-  the  said  act  of  1  JS.  6,  to  the  contrary  thereof  not^ 
withstanding." 

Now  upon  this  act  of  5  iS.  6.  cap.  10.  it  hath  been  taken, 
that  not  only  the  clause  of  the  act  of  25  H.  8.  cap.  3.  touchiag 
foreign  felonies  ousted  of  clergy  Upon  examination,  but  the 
whole  act  of  25  H.  8.  cap.  3.  is  re-enacted,  and  upon  that  ac- 
count wilful  burning  stands  by  virtue  of  that  act  ousted  of  clergy, 
because  ousted  of  dergy  by  23  ^  25  AT.  8.  tho  no  mention  be 
made  thereof  in  the  statute  of  1  E.  6.  and  accordingly  resolved 
11  Co.  Rep.  33.  Jilexander  Poulter^s  case,  de  qtto  infra. 

Upon  the  wholis  matter  it  seems  plain,  that  at  this  day  iu 
relation  to  petit  treason  the  law  stands  thus. 

(a)  Vidt  Bupra,  Part  I.  cap.  29.  p.  378. 

(6)  The  words  here  in  the  original  MS.  are  [talte$  not  mway  clergy  from  tko 
principal,]  bat  the  scope  of  our  aathor*8  argument  plainly  shews  he  intended  to 
have  wrote  [doeo  not  reotore]. 
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1.  The  principal  coriWct  by  verdict  or  confession  is  ousted  of 
clergy  by  23  H.  8.  cap,  1.  both  in  appeals  and  indictments. 

2.  The  principal  standing  mute,  or  not  directly  answering  is 
ousted  of  clergy  by  25  //•  8.  cap.  3.  in  cases  of  indlctnient,  but 
not  in  case  of  an  appeal;  and  the  statute  of  1  E,  6,  cap.  12.  doth 
not  alter  the  case  as  to  the  principal  in  petit  treason. 

3.  Yet  I  see  no  provision  to  oust  clergy  of  a  clerk  attaint  of 
petit  treason  by  outlawry,  but  that  he  may  claim  his 
clergy  and  be  deliverd  to  the  ordinary,  as  a  clerk  attaint  [  342  ] 
without  purgation,  for  this  is  not  provided  for,  as  it 

seetns  by  these  statutes. 

4.  But  in  my  opinion  the  statute  ef  1  E.  6.  cap.  12.  taking 
away  clergy  from  persons  attaint,  as  well  as  from  persons  conr 
▼ict  of  murder  doth  extend  to  petit  ti^ason,  which  is  in  truth 
murder,  and  consequently  a  person  outtawd  of  petit  treason,  tho 
not  by  the  statutes  of  23  or  25  H.  8.  yet  the  statute  of  1  E.  6. 
is  exempt  from  clergy  under  the  name  of  wilful  murder.(c) 

And  the  statute  of  4  ^  5  P.  5*  -W.  cap.  4.  taking  away  clergy 
from  accessary  be/ore  in  case  of  petit  treason,  where  attainted 
by  outlawry,  had  committed  a  great  piece  of  absurdity  fn  putting 
the  accessary  in  a  worse  case  than  the  principal,  unless  the  law 
bad  been  taken,  that  the  statute  of  1  E.  6.  cap.  12.  had  taken 
it  away  from  the  principal  in  the  like  case  of  outlawry,  which 
is  an  attainder  in  law. 

5.  As  to  the  accessary  before  the  fact,  he  is  ousted  of  clergy 
in  all  the  cases.before  mentiond  by  the  statute  of  4  ^  5  P.  ^  Af. 
cap.  4.  and  so  the  law  stands  at  this  day,  but  it  must  be  laid 
malitiosi.  2  EUz.  Dy.  183.  h. 

6.  But  the  accessary  after  the  fact  hath  bis  clergy  in  all  cases 
in  petit  treason,  for  no  statute  takes  it  from  him. 

I  have  been  the  longer  in  this,  because  it  was  necessary  to 
take  notice  of  the  series  o'f  all  the  statutes,  and  to  disintangle 
them,  and  it  will  serve  for  the  briefer  collection  of  what  follows 
in  other  cases. 

(c)  If  this  statute  be  construed  to  take  away  cler^  from  petit  treason,  it  takes 
it  away,  as  well  in  case  of  an  appeal,  as  of  an  indictment,  not  only  where  the 
party  is  convict  by  verdict  or  confession,  but  also  where  he  will  not  answer  directs 
ly,  or  shall  stand  wilfuUy  mute. 


343         JJISTOHIA  PLACITORITM  CORONA. 


CHAPtER  XLVit 

t  » 

CONCEBKING.  THj^  AtTSRATXON  MADE  B>r  SEVERAL  StATTTTES 
IN  CASES  07  MURDEE,  MAKSLAUQHTSR,  |IAPE,  AND  WILF0Jt 
BURNING    OF   HOUSES  OR   BAfeLNS   WITH   CORN. 

L  I  SHALL  briefly  consider  haw  the  privilege  of  clergy 
stands  a$  to  murder^  and  therein* 

1.  At  the  common  law/and  by  the  9tatiite  of  2S  E.  3.  cap.  4» 
clergy  was  to  be  allowed  as  well  ia  murder,  as  any  other  fe* 
lony. 

2.  Thq  there  were  sotpe  particular  statutes,  that  in  particular 
cases  took  away  clergy  in  ease  of  heinous  murders,{*)  yet  the 
first  general  law,  that  took  away  clergy  in  .case  of  wilful  mur* 
der  ex  malitid  praecogitai4  generally  was  23  H.  8.. cap.  1. 
which  extended  only  to  a  conviction  by  verdict  or  confession, 
s^nd  included  accessaries  bq/br€y  and  e^i^tended  to  appeals,  as 
well  as  indictments. 

3.  The  statute  of  25  H,  8.  cap.  3.  extended  only  to  indictments 
but  not  to  appeals ;  to  principals  and  not  to  accessaries  be/ore 
or  after, 

4.  But  the  statute  of  1^.  6.  cap.  12.  took  away  clergy  from 
principals  in  murder  in  all  caaes,  viz^  conviction  by  verdict  or 
confession,  attainder  by  outlawry  or  otherwise,  standing  mute, 
or  not  directly  aQSwering,(a)  b|it  this  statute  of  1  E.  6«  extended 
not  to  accessaries. 

5.  By  the  statute  of  4  4-  5  P-  ^  M.  cap.  4.  all  that 
[[3443  shall  malitiously  conimandy  hire,  or  counsel  any  to 
commit  any  wilful  murder  ace  ousted  of  clergy  in  all 
cases. 

6.  But  accessaries  to  murderers  after  the  fact  have  their 
clergy  in  all  cases. 

So  that  the  principal  stands  at  this  d^iy.  ousted  of  clergy 
in  all  cases,  and  the  accessary  be/are  is  also  ousted  of  clergy 
in  all  cases,  but  the  accessary  after  is  in  no  case  ousted  ^f 
clergy. 

(•)  Vide  12  H.  7.  tap,  7.  4  H.  B.eMp,  2.^  H,  8.  cup.  9« 

(a)  ThiB  fitatute  omits  the  case  of  chtJlenging  above  twenty,  t>ut  this  our  anthot 
tbialis  unnecOMary  to  be  inserted,  becaase  since  22  H.  8.  eap^  14.  neither  penance 
nor  jadf  ment  of  death  is  to  follow  in  that  case,  but  only  the  challenge  is  to  be 
oTer-ruIed,  tide  eupra  p^  270.  4r  infra  cap,  48.  however  this  omisBion  is  supplied  by 
3  4r  4  W.  4r  AT.  cap.  9.  as  to  indictments* 
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But  it  must  be  remembered,  that  the  party  indicted  must,  be 
brought  within  the  very  letter  of  the  statute. 

If  the  indictment  be  felonicl  ^  ex  malitid  sud  prmcogitatA 
interfecitj  yet  he  shall  have  his  clergy,  bepause  there  wants  the 
word  mur^ram/.  Z)y.  j26l.  a. 

So  if  it  be  fdoniA  interfecit  fy  murdrat^iiySinA  says  not  ex 
malitid  aud  prsBcogiiaid^ii  is  but  an  indictment  of  manslaugh* 
ter,  and  the  prisoner  shall  have  his  clergy. 

So  if  a  man  be  indicted,  as  accessary  before,  viz.  quddprse^ 
eepitj  and  says  oot  malitiosl  prsecepiU    P.  2.  Eliz.  Dy.  183.  6. 

II.  As  to  manHaughtery  regularly  in  all  cases  the  person 
indicted  or  appealed  ought  to  be  admitted  to  his  d^rgy. 

But  iiJi.  B.  and  C.  be  indicted  specially  upon  the  statute  of 
1  Jac.  cap.  8.  setting  forth,  (as  the  indictment  must)  ^  That  jI. 
/elonici  pupugit  4*  pereussit  />.  not  having  any  weapon 
drawn,  nor  having  stricken  first,  and  that  B.  and  C.  were  pre- 
sent, aiding  and  abotting,"  tho  «^.  B.  and  C.  are  ail  principals 
in  manslaughter  at*  common  law,  yet  t/f .  only,  that  gave  the 
stroke,  shall  be  ousted  of  his  clergy.  H.  23  Car.  1.  B.  S. 
Pagers  case.{b) 

And  therefore  it  seems  in  that  case,  if  it  be  found,  that  •/? . 
gave  not  the  stroke,  but  B.  and  that  ji,  and  C.  were  aiding  and 
abetting,  not  only  ^.  and  C.  that  gave  not  the  stroke  shall  have 
their  clergy,  but  also  B.  because,  tho-  the  case  of  B.  is  within 
the  statute,  yet  as  to  him  the  indictment  brings  him  not  within 
the  statute,  and' so  differs  from  the  case  of  a  general  indictment 
of  murder,  where  tho  it  be  laid,  that  ^.  gave  the  stroke, 
and  B.  was  present,  aiding  and  abetting,  yet  if  upon  [  34$  ] 
the  evidence  it  appears,  that  B.  gave  the  stroke,  and 
«^.  was  abetting,  fyc.  both  shall  be  convict  of  murder,  for  both 
are  equally  murderers,  and  the  indictment  is  true  as  to  both 
gudd  ex  malitid  sud  prmcogitatd  inter/ecerunt  4*  murdra" 
verurU.{*) 

By  the  statute  of  1  Jac.  cap.  8.  clergy  is  ousted  as  to  bim 
that  so  stabs  upon  any  conviction  by  verdict,  confession  or 
otherwise,  and  that  as  well  in  ease  of  an  appeal  as  of  an  indict- 
ment; but  it  extends  not  to  standing  mute  or  not  directly  an- 
swering, for  there  is  no^  conviction  in  that  case,  and  so  it  seems 
as  to  an  outlawry.(c) 

III.  As  to  rape^  by  the  statute  of  18  Elizn  cap.  7.  If  atiy 
man  be  convict  thereof  by  verdict  or  confession,  or  be  outlawd 
for  the  same,  he  is  excluded  of  clergy,  but  this  ..act  extends  not 

{b)  %i.  86.  t  (*)  Vide  9uprm  p.  993. 1  Salk.  334. 

(c)  Bot  in  all  these  cases  the  ofiender  is  ezcladed  from  clergy  by  3  4r  ^  W»^ 
M.  cap.  6.  upon  an  indicUnent*  bat  not  in  an  appeal. 

VOL.  H.^26 
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to  a  standing  mute. or  not  directly  answering,  for  this  iscai^is 
omis8XjLSy{d)  and  he  shall  have  his  clergy  1 1  Co.  Rep.  35.  b. 
Paulier^s  case. 

But  at  thid  day  in  all  cases  challenging  above  twenty  makes 
nothing  either  for  or  against  clergy,  for  the  party  shall  not  be 

i>ut  to  his  penance  nor  be  convict  thereupon,  but  only  his  chal- 
enge  ^hall  be  over-ruled  and  he  put  upon  his  trials  as  hath  been 
before  observed,(t)  and  therefore  the  clause  in  the  act  of  parlia- 
ment ousting  clergy,  where  he  challengeth  above  twenty,  or  the 
not  mentioning  of  that  clause  makes  nothing  at  this  day  one  way 
or  another  as  to  the  point  of  clergy. 

But  neither  accessaries  be/ore  or  a/ier  are  upon  this  statute 
exempt  from  the  privilege  of  clergy. 

IV.  As  to  the  case  of  wilful  burning. 
'  It  stands  now  a  settled  point,  that  if  the  principal  be  convict 
by  verdict  or  confession,  or  stand  mute,  or.  will  not  directly  an» 
swer,  he  shall  not  have  his  clergy,  this  is  the  point  resolved  11 
Co.  Rep.  35.  a.  PoulterU  case,  and  the  constant  practice  is,  and 
always  hath  been  accordingly. 

And  the  statute  of  4  ^  5  P.  fy  M.  cap.  4.  strongly 
(]  346  ]  proves  the  law  to  be  so,  for  clergy  is  taken  away 
from  the  accessary  before^  and  it  were  a  strange  over- 
sight, if  an  act  of  pariiament  should  exempt  the  accessary 
from  clergy  in  this  case,  and  yet  the  principal  should  have  the 
benefit  of  it 

That  which  caused  the  doubt  was  the  statute  of  1  E.  6.  cap. 
12.  where  it  enumerates  all  the  offenses,  which  were  then  to  be 
exempt  from  Clergy,  and  mentions  not  the  case  of  wilful  burn- 
ing and  enacts,  <^  That  in  all  other  cases  of  felony  the  offenders 
shall  have  clergy,-as  they  should  have  had  before  1  H.  8."  and 
the  first  statute  that  took  away  clergy  from  wilful  burning  of 
houses  or  barns  with  com  was  a  statute  made  after  1  H.  8.  viz. 
23  H.  8.  cap.  1.  fy  25  H.  8.  cap.  3. 

There  have  been  three  answers  given  hereunto,(*)  viz. 

1.  That  this  was  a  felony,  that  even  by  the  common  law 
before  1  H.  8.  was  exempt  from  clergy,  being  an  act  of  hos- 
tility, and  this  I  remember  was  giver)  by  Nov  attorney  general 
jEibout  8  Car.  \.  but  possibly  this  may  be  doubtful  as  to  the 
fact,  whether  at  common  law  clergy  were  not  allowable  upoa 
this  offense,  and  if  it  were  not,  yet  it  is  a  greater  doubt, 
whether  that  law  were  not  altered  by  the  act  of  25  E.  3. 
cap.  4.  pro  clero,  wherein  clergy  was  settled  in  all  cases, 

id)  Bot  this  18  prorided  for  in  case  of  an  indictment  by#3  4r  4  IV.  4r  M. 
cap,  9. 
«  (t)  f .  270.  (•)  Fide  Pmrt  I.  p.  570,  Sft. 
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except  treasons  cft  felonies  that  touch  the  king  or  his  rojral 
dignity. 

2.  Others  have  agreed,  that  clergy  was  taken  away  in  these 
cases  of  wilful  burning  by  the  statutes  of  23  ff.  8.  cap.  I.  and 
25  H,  8:  cap,  3.  and  consequently  this  offeAse  not  being 
enumerated  in  the  statute  of  1  C  6.  cap.  12.  is  by  the  general 
concluding  clause  of  that  statute  restoied  to  the  benefit  of 
clergy:  But  then  they  think,  that  by  the  statute  of  5  4*  6  JS.  6. 
cap.  10.  the  statute  of  25  Hi  8.  cap.  3.  is  wholly  revived,  and 
consequently  now  the  repeal  of  the  exemption  of  clergy  in 
case  of  wilful  burning  is  repealed  by  the  revival  of  the  statute 
of  25  H.  8.  cap.  3.  by  the  subsequent  statute  of  5  ^  6  JB.  6. 
cap.  10.  and  thereby  exemption  from  clergy  in  case  of  wilful 
burning  is  again  established. 

But  this  hath  in  it  many  difficulties.  1.  It  seems 
by  the  whole  scope  of  the  preamble  and  the  strict  [  347  J 
penning  of  the  body  of  the  zxX  oi  5  fy  %  E.  6.  cap. 
10.  that  that  act  revived  only  so  much  of  the  act  of  25 
H.  8.  cap.  3.  as  concerns  the  ousting  of  felons  of  their 
clergy  upon  examination,  where  robberies  or  burglaries  were 
committed  in  foreign  counties.  2.  Again,  the  statute  of  25 
H.  8.  took  away  clergy  from  wilful  burning,  only  in  cases 
of  indictment,  and  that  only  where  the  prisoner  stands  mute, 
answers  not  directly,  or  challengeth  above  twenty,  but  the 
ousting  of  clergy  in  case  of  appeals,  as  well  as  indictments 
upon  conviction  by  verdict  or  confession  stood,  purely  upon 
the  statute  of  23  H.  8.  cap.  1.  which  is  ho  where  revived 
as  to  the  point  in  question,  and  yet  that  is  the  case,  that 
must  most  ordinarily  occur,  namely,  where  the  party  is  con- 
vict. 

3.  Therefore  the  last  and  I  think  the  surest  answer  as  to 
this  difficulty  is,  that  the  statute  of  3  $•  4  P.fyM.  cap.  A. 
taking  away  clergy  in  all  cases  from  him  that  malitiously  com- 

^mands,  hires,  or  counsels  the  wilful  burning  of  any  dwelling- 
house  or  barn  with  corn,  in  all  cases  of  conviction,  attain- 
der, standing  mute,  outlawry,  peremptory  challenge  of  above 
twenty,  or  not  directly  answering,  doth  by  necessary  conse*- 
quence  take  away  clergy  in  all  these  ca^s  from  the  principal 
offender  in  such  wilful  burning. 

But  qudcunque  vid  datd  the  law  stands  settled,  that  clergy 
is  taken  away  in  all  cases  from  the  principal  in  wilful  burning 
of  a  dwelling-house  or  a  barn  with  corn,  quod  vide  II  Co.  Rep. 
•Alexander  Poulter^s  case  per  totum. 

And  therefore  I  can  by  no  means  think,  that  outlawry  of  the 
principal  in  this  offense  is  within  the  privilege  of  clergy,  folr  the 
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accessary  even  in  that  instance  is  exempt  Gt6m(e)  clei^jr  l>y 
4^5  P.  ^  M.  cap.  4. 

Now  as  toachtng  the  accessary  by  the  statute  of 
[  848  ]  4  4*  5  P.  4*  Af.  cap.  4.  they  that  shall  malitiously  com- 
mand, hire,  or  coansel  this  fact,  viz.  accessaries  btfore, 
itre  exempt  from  the  benefit  €#  clergy  in  all  cases. 

But  accessaries  after  are  within  the  benefit  of  clergy  in  all 
cases. 


CHAPTER  XLVIIL 

COHCSBNIHO  CLBBOT  IV  kOBBEAT   PROM   THB   HOTTSB,  OR  ROBr 

BBRT   FROM  THE   PERSON. 

RoBBERT  is  of  two  kinds,  from  the  person,  and  from  the 
I^onse  of  another. 

J^rstj  Robbery- from  the  person  is  a  violent  assault  upon  the 
person,  and  felonious  and  violent  taking  away  bis  goods  put- 
ting him  in  fear. 

The  principal  in  case  of  robbery  in  or  near  the  highway  is 
ousted  of  his  clergy,  viz. 

1.  By  the  statute  of  28  ff.  8.  cap.  1.  ^^  Where  be  is  convicted 
by  verdict  or  confession,  whether  it  be  in  an  appeal  or  an 
indictment." 

2.  By  the  statute  of  25  H.  8.  cap.  3.  <^  In  an  indictment, 
where  the  party  stands  mute,  will  not  directly  answer,  or  ebal- 
lengeth  above  twenty." 

And  in  ease  the  robbery  were  in  or  near  the  highway  in  the 
county  of  wj.  and  he  carry  the  goods  into  the  county  of  £.  and 
there  be  indicted  of  larceny,  and  upon  examination  it  appears 
it  was  such  a  robbery  in  the  county  of  w?.  that  had  he  been' 
indicted  in  the  county  of  Ji.  he  should  have  been  ousted  of  his 
clergy  by  the  statute  of  23  H.  8.  cap.  1.  the  justices  of  the 
county' of  B.  shall  oust  him  of  his  clergy  in  the  county  of  B. 
whether  he  be  convicted,  stand  mute,  challenges  above  twenty, 
or  answers  not  directly. 

And  tho  this  clause  be  repealed  by  the  at9>tnte  of  1  £. 

(]  849  ]  6«  cap*  12.  it  is  again  revived  by  5  ^  6  E.6*  cap.  10. 

and  stands  now  in  force  as  to  all  robberies,  where  the 

(<)  The  MS.  haB  H  ru  «ii(9«ct  <«]  but  both  the  aUtuto  and  the  leBW  leqairQ  it 
shotud  be  [U  exempt  from,] 
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paitf ,  if  eoQTicty  is  to  be  ousted  of  his  clergy  by  the  statute  of 
»3  if.  8.  cap.  1. 

But  it  extends  not  to  any  felony,  where  elergy  is  ousted  by 
any  «t|itme  after  23  H.  a.  Co.  P.  C.  cap.  50.  p«  115.  Siamf.  P, 
C./oL  128.  a.(*)         . 

If  .4.  commits  a  robbery  near  the  highway  in  the  county  of 
J7.  and  takes  away  but  to  the  value  of  6</.  yet.  if  indicted  for 
robbery  in  the  county  of  ^.  he  shaft  have  judgment  of  death 
without  benefit  of  clergy,  but  if  he  carry  those  goods  into  the 
county  of  C,  and  there  is  indicted  and  pleads,  and  the  jury  find 
him  guilty  to  the  value  of  6(/.  tho  upon  the  evidence  it  appears 
that  it  was  a  robbery  in  the  county  of  B.  yet  he  shall  not  have 
judgment  of  death,  because  as  it  now  stands,  it  is  but  petit  lat<^ 
ceny,(a)  where  the  prisoner  is  not  to  ha^e  his  clergy  but  to  be 
whipt,  and  the  examination  given  by  the  statute  of  25  Hi  8.  is 
only  to  oust  clergy,  where  demandable.  M  31  Eliz.  Moore^i 
Bep.  n.  739.  p,  550. 

If  a  man  be  indicted  for  a  ipbbery  m  vid  tegidy{f)  or  in  alid 
tidyOt  in  alid  vid  r^dy  and  be  convict,  he  shall  be  ousted  of 
his  clergy  by  the  statute  o{23  H,  8.  but  if  it  be  laid  (o  be  in 
in  ^id  regid  pedesiri  ducenP  de  London  ad  hlingtoHj  th^  he. 
be-convict^  hd  shall  have  his  clergy ;  adjudged  38  H.  8.  Moon? 9 
Bep*  n.  1 6.  j9.  5. 

But  in  that  case  it  might  have  been  laid  propk  altam  viam 
regiamj  and  he  should  have  been  oust  of  his  clei^^  for  the 
words  of  the  statute  are  in  or  r^eaf  the  highway; 
^  If  a  man  be  robbed  upon  the  river  T%ame3y  or  other  public 
river  within  the  body  of  a  county,  this '  is  a  robbery  upon,  the 
king^s  highway,  and  may  be  so  laid  in  the  indictmient,  and  the 
party  shall  be  ousted  of  his  clergy  upon  these  statutes,  and  so 
it  was  agreed  in  Hide^s  case  at  Netogaie,  M.  23  Car.  2. 
for  the  public  streams  are  highways,  and  therefore  they  [  350  3 
are  called  hauli  ^ireames  le  royJ^ 

But  this  statute  of  25  H.  8.  extends  not  to  standing  mute,  or 
not  directly  answering  in  an  appeal^  but  only  in  an  indictment ^ 
and  therefore, 

3J  The  statute  of  1  E.  6.  cap.  12.  ousts  such  robbery  of  cleigy 
as  well  in  to  appeal  as  indictment,  wher^s  the  ofibnder  stands 
mute,  or  will  not  directly  answer. 


•  (*)  Vufe  Pmt  I.  jK  518.  But  by  3  if  AW.  SfJUt  cat.  9.  the  like  oUwe  it 
enacted  as  to  all  felonie*,  wherein  clergj  was  onsted  bj  t«at  or  aay  other  statnto. 

(a>  Vide  Pari  I.  p.  536. 

Ct)  According  to  what  oar  author  says  Part  I.  p.  535.  if  the  indictakent  be  laid 
only  tm  tid  regid^  thii  will  not  be  eafficient  to  oust  clergy* 

«  Vide  PmH  Lp.  536. 
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But  mentions  nothing  of  challenging  perenyptorily  9bov6 
twenty,  neither  need  it,  for,  as  hath  been  said,(t)  he  shall  be 
only„put  from  his  challenge,  and  the  jury  shall  be  charged  to 
paiss  upon  him,  and  no  conviction  or  peine  fortfy  dure  shall 
ensue  upon  his  peremptorily  challenging  above  twenty,  as  the 
law  now  stands. 

But  whereas  Starhf.  Lib,  IT.  'cap.  42.  foL  129.  b.  affirms, 
^<  That  upon  all  these  statutes,  and  in  all  the  cases  mentioned  iu 
them  there  are  two  cases,  wherein  the  offender  ib  murder, 
robbery,  fyc.  shall  have  his  cliergy,  namely,  where  the  offender 
is  outlawed,  or  convict  by  battle,"  it  is  not  true  of  the  former, 
for  outlawry  is  an  attainder,  and  tho  23  H  6. 4*  25  H,  8.  speak 
neither  of  outlawry  nor  attainder,  yet  the  statute  of  1  JB.  6. 
cap.  12.  salth,  if  any  person  be  attaint  or  convict  of  murder,  fyc. 
he  shall  be  ousted  of  clergy. 

And  the  same  law  it  %  if  the  appellee  of  robbery  be  van- 
quished in  an'  appeal,  for  he  is  thereby  convict^  and  the  statute 
doth  not  mention  only  a  conviction  by  twelve  men,  but  anyper- 
son  in  due  form  of  law  attaint  or  convicted  of  murder,  &c. 

And  thus  far  concerning  principals. 

As  touching  accessaries  by  mcditious  commanding,  hiring  ot 
counselling  any  such  robbery,  they  are  ousted  of  clergy  by  4  4* 
5  P.  fy  M.  cap^  4.  in  all  cases,  namely  being  convict,  standing 
mule,  not  directly  answering,  or  outlawed,  fyc* 

But  accessaries  after  having  the  benefit  of  clergy  in  all  cases. 
;  Secondly f  As  touching  a  robbery  from  the  house  of  any 
person. 

This  divides  itself  into  these  several  heads?    • 

1.  Robbing  in  the  dwelling  house,  the  owjier,  his' 
(]  351  3  wife  or  family  in  the  house  and  put  in  fear. 

2.  Robbing  in  the  dwelling  house,  any  person  being 
in  the  house  and  put  in  fear. 

8.  Robbing -in  the  house  or  tent,  the  owner,  his  wife,  or  ser- 
vants being  in  the  house,  tho  not  being  put  in  fear, 

4.  Robbing  a  house,  and  tio  person  being  therein. 

As  to  these  in  their  order. 

I.  Robbing  any  person  in  his  dwelling  house  or  dwelling 
place,  the  owner  or  dweller,  his  wife,  chiidren,  or  servants  being 
within  the  same  and  put  in  fear  or  dread  by  the  same. 

By  the  statute  of  23  H.  8.  cap.  1.  as  well  in  an  appeal  as^aa 
indictment,  the  principal  and  accessary  before  the  fact  are  busted 
of  clergy  in  two  cases,  namely, 

1.  If  convict  by  verdict.     2.  If  convict  by  confession.' 

By  the  statute  of  25  H.  8.  cap.  3.  there  is  farther  provision 

(t)  5fc«|»fa,  1^.270^ 
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made,  but  only  ia  case  of  indictmeDt,  not  of  appeal,  and  only 
against^tbe  principal,  but  not  the  accessary  h^ort  or  ^fUVj  viz. 
1.  If  the  principal  stand  mute  of  malice  or  fro  ward  mind.  2.  If 
he  challenge  above  twenty  peremptorily.  3.  If  he  will  not 
directly  answer. 

There  is  farther  provision  made  for  ousting  of  clergy,  where 
robbers  of  houses  carry  the  goods  into  another  county  and  be 
there  indicted  of  larciny,  if  upon  examination  they  should  be 
ousted  of  clergy,  had  they  been  indicted  in  the  first  county;  but, 
as  hath  been  before  observed, 

1.  This  ousting  of  clergy  by  examination  in  a  foreign  county 
refers  only  to  such  robbery,  as  by  the  statute  of  23  H.  8.  cap.  1. 
is  ousted  of  clergy,  namely,  where  the  owner,  his  wife,  children, 
or  servants  are  then  in  the  house  and  put  in  fear,  not  to  such 
robberies,  as  by  acts  of  parliament  made  since  are  put  out  of 
clergy.  2.  In  case  of  an  arraignment  in  a  foreign  county,  if  the 
goods  prove  to  be  but  of  the  value  of  12^/.  here  is  no  clergy  to 
be  demanded  or  aUowd>  being  but  petit  larciny,  and  therefore 
no  ousting  of  clergy  by  examination. 

Dorothy  Cole{*)  was  indicted  in  Sussex  for  stealing 
goods,  upon  the  evidence  it  appeard,.that  she  broke  a  [  352  ] 
house  in  Keniy  and  brought  the  goods  into  Sussex,  the 
jury  found  the  goods  to  be  of  the  value  but  of  7^.  yet  in  as  niuch 
as  there  was  no  putting  in  fear  of  the  owner,  his  wife,  or  family, 
she  was  to  have  the  benefit  of  the  statute  of  21  Jac.  and  could 
not  be  ousted  of  it  by  examination,  for  tho  by  the  statute  of 
39  Eliz,  cap.  15.  clergy  was  taken  away,  yet  the  taking  away 
of  clergy  upon  examination  in  a  foreign  county  extends  only 
to  robberies  where  clergy  is  taken  away  by  23  H.  8.  but  if  it 
bad  been  with  a  putting  in  fear,  so  that  in  case  of  a  man  h^ 
should  have  been  ousted  of  his  clergy,  it  deserves  consideration, 
whether  the  woman,  if  under  10^.  should  have  been  ousted  of 
the  benefit  of  the  statute  of  21  Jac.  cap.  6.  by' examination, 
tho  originally  it  were  a  burglary  and  robbery.  Sed  de  hoc 
infra. 

But  these  statutes  did  not  extend  to  any  such  robbery,  where 
1.  There  was  no  putting  Jo  fear.  2.  Where  the  owner,  his  wife, 
children  or  servants  were  not  in  the  house,  but  only  a  stranger 
were  there  and  put  in  fear.  3.  Neither  did  they  extend  to  one 
attaint  by  outlawry  or  battle.  4.  The  statute  of  25  H.  8.  ex- 
tended not  to  appeals. 

As  to  the  accessaries  before  the  fact,  by  the  statute  of  4  4"  ^ 
P.  4*  M.  cap.  4.  it  is  enacted,  '<  That  if  any  shall  command,  hire, 
or  counsel  any  person  to  do  any  robbery  in  any  dwelling  house 
• 

(•)  Vii€  Pmrt  h  f.  518. 
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or  bouses,  they  shall  be  excluded  from  clergy  in  all  cases,  viz. 
convict,  outlawd,  standing  mute,  S^c. 

Upon  this  statute  these  things  ar6  obsenrable. 

1.  It  requires  an  actual  robbing,  viz.  taking  away  some  goods; 
a  bare  breaking  of  the  house  is  not  sufficient 

2.  It  extends  to  a  robbing,  without  mentioning /?u/  in/ear. 

3.  It  extends  to  outlawry,  which  23  or  25  H.  8.  extended  not 
to. 

4.  It  extends  to  appeals  as  well  as  indictments;  but  accessary 
after  are  in  no  case  excluded  from  clergy. 

II.  Robbing  of  any  person  by  day  or  night,  any  per* 
(]  353  3  ^^  being  then  in  the  salne  bouse,  and  put  in  fear  or 
dread  thereby. 

By  the  statute  of  1  E.  6.  cap.  12.  clergy  is  taken  away  in  all 
cases,  viz.  if  he  be  attaint  by  outlawry  or  otherwise,  convict  by 
verdict,  confession,  or  wager  of  battle,  stands  mute,  or  will  not 
directly  answer:  And  this  as  well  4n  appeals  as  indictments. 

It  is  true,  it  mentions  not  peremptory  challenge  of  above 
twenty,  neither  is  it  material  for  the  reason  before  given. 

But  this  statute,  tho  it  speaks  generally  of  breaking  »  house 
by  day  or  by  night,  hath  had  this  construction  always  allowdi 
viz. 

If  the  breaking  of  the  house  be  in  the  night,  then  it  must  be 
such  a  breaking  as  amounts  to  burglary,  viz.  with  an  intention 
to  commit  a  felony,  and  then  it  ousts  clergy,  if  it  be  with  a  put- 
ting in  fear.  ' 

If  it  be  a  breaking  the  house  in  the  day'-time,  then  it  must  be 
also  a  breaking,  as  hath  an  actual  robbery  joined  with  it,  and 
then  if  there  be  a  nutting  in  fear  also,  the  clergy  is  ousted  in  {ill 
the  cases  mentiond  in  this  statute. 

But  in  both  cases  there  must  be  a  putting  in  fear,  otherwise 
this  statute  ousts  not  clergy. 

This  statute  therefore  hath  made  these  additions  to  the  statutes 
of  23  4*  25  H.  6.  viz.  1.  It  exempts  burglary  from  clergy,  tho 
there  be  no  robbery,  if  there  be  a  putting  in  fear.  2.  If  there 
be  a  burglary  in  the  night,  or  robbery  in  the  day  committed  ia 
the  house,  and  any  stranger  be  then  in  the  house  and  put  in  fear, 
it  excludes  from  clergy,  tho  it  be  not  the  owner  or  any  of  his 
family.  3.  It  excludes  the  principal  from  clergy  in  ^11  cases, 
where  he  is  not  excluded  by  any  of  the  two  former  statutes.(A} 

But  again  on  the  other  side,  it  restores  clergy  to  the  acces- 
sary before  the  fact,  tho  convict  by  verdict  or  confession,  and 
repeals  so  much  of  the  statute  of  23  H.  8,  as  excludes  the 

accessary  before  from  clergy.    But  as Jiath  been  said,  the  sta- 

• 

« 

(6)  Vix,  in  case  of  attoinder  by  outlawry,  and  alio  in  caae  of  8tandui|j[  mote* 
or  not  direcUy  anawering  in  an  appeal. 
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tiite  of  4  4"  5  P.  tr.M.  cap.  4.  takes  off  the  clergy  again  from 
accessaries  where  there  is  a  robbery  and  a  putting  in  fear,  but 
not  where  there  is  oixly  a  burglary  with  a  putting  in  fear,  but 
without  robbery ;  but  accessaries  after  iri  all  cases  hare  their 
clergy. 

III.  If  any  person  be  found  guilty  of  robbing  any  person  in 
any  part  of  his  dwelling  house  or  dwelling  place,  the  owner  or 
dweller  of  the  same  house,  his  wife,  children,  or  serratHs  then 
being  within  the^same,  or  in  any  other  place  within  the  precinct 
of  the  same  house^or  place,  such  offender  shall  not  be  admitted 
to  his  clergy,  whether  such  dweller  or  owner^  his  wife  or  chil- 
dren then  and  there  being  shall  be  sleeping  or  waking.  5  4*  6 
E,  6.  capm  9. 

And  the  same  provision  is  made  for  excluding  clergy,  where 
a  person  shall  commit  a  robbery  in  a  booth  or  tent  in  any  fair 
or  market,  the  owner,  his'  wife,  children  or  servant  being  then 
in  the  same  booth  sleeping  or  waking. 

Upon  thift  act  We  are  to  observe, 

1.  There  must  be  an  actual  breaking  of  the  house,  such  a 
breaking  as  would  make  a  burglary  if  committed  in  the  night, 
and  the  indictment  must  run  frtgit  Sf  intravii  dominum  man-' 
sionakm  J.  S.  prse/aio  J.  S.  uxore  $*  liberis  suis  in  eddem 
dome  existent^  and  such  a  breaking  of  the  house  must  be  pro- 
vided in  evidence:  vide  stipra^  Lib,  I.  cap.  44. p.  522, 

2.  The  alleging  of  such  a  breaking  of  the  house  is  suCBcient 
to  bring  him  within  the  statute  to  bust  him  of  his  clergy,  if  it  be 
proved,  tho  it  be  not  alleged  by  the  wjly  of  robbery,  viz.  vio^ 
lenlhr  fy  it  persond,  but  only  i  damo  praedicid,  for  it  counter- 
vails a  robbery  within  this  statute. 

If  the  servant  steal  goods  out  of  his  master's  house  in  the  day 
or  uight,  the  master,  his-  wife  and  children  being  in  the  house, 
the  servant  is  not  to  be  ousted  of  clergy  by  this  statute,  for  here 
is  no  breaking  of  the  house. 

If  the  servant  unlatch  a  dooc,  or  turn  a  key  in  a  door  in  tho 
house  and  steal  goods  out  of  that  room,  tho  if  he  had  been  a 
stranger,  that  had  not  to  do  in  the  house,  he  should  hereupon  be 
ousted  of  his  clergy,  yet  it  seems  to  ifte  the  servant 
shall  not  be  thereupon  ousted  of  his  clergy,  for  the  [  356  J 
opening  the  door  in  this  manner  is  within  his  trust  and 
so  no  breaking  df  the  house,  nor  robbery  within  this  act,  and 
the  same  law  seems  to  be  upon  the  statute  of  39  Eliz.  cap.  IS. 

But  if  the  servant  break  open  a  door,  whether  outward  or 

inward,  (as  for  the  purpose  a  closet  study,  or  counting-house,) 

.  and  steal  goods,  this  is  a  robbery  and  breaking  the  house  within 

this  statute,  as  also  within  the  statute  of  39  Eliz.  for  such  a 
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breaking,  tho  by  a  ^rvant  in  the  nigbt,  would  make  burglary, 
for  such. an  opening  is  not  within  his  trust. 

3.  But  there  must  not  only  be  a  breaking  of  the  house,  the 
owner,  his  wife,  children  or  servants  being  within  the  same,  but 
there  must  be  also  a  felonious  taking  of  the  goods  out  of  the 
house  to  exclude  clergy  by  this  statute. 

4.  But  a  bare  felonious  taking  of  goods  out  of  the  house^ 
whether,  by  night  or  day  without  such  a  breaking,  as  would 
make  burglary,  if  done  in  the  night,  ^xclude^  not  from  clergy 
within  this  statute. 

5.  This  statute  both  as  to  robbery  bi  dwelling  bouses  or 
booths  requures,  that  the  dweller  or  owner,  his  wife,  children, 
servants  or  servant  be  then  within  the  house;  sft  that  the  being 
of  a  stranger  in  the  house  excludes  not  clergy  no  moise  than 
upon  the  statutes  of  23  H.  8.  cap.  1.  Slamf.  P.  C.foL  129.  b. 

6.  It  extends  to  no  other  case,  but  where  the  party  is  foqnd 
{[uilty,  viz,  either  by  verdict  or  confession,  and  not  to  outlawry, 
standing  mute,  or  not  directly  aQswering,  therefore  in  all  these 
cases  the  offender  shall  have  his  clergy. (c) 

7.  It  extends  to  an  appeal,  as  well  as  indictment. 

8.  It  doth  not  exclude  accessaries  neither  ajter  nor  before 
from  clergy. 

Neither  doth  the  statute  of  4  4*  ^  P-  4*  M*  <^oP'  ^'  extend  to 
accessaries  in  this  case,  but  only  where  robbery  is  committed, 
and  any  person  within  the  house  put  in  fear* 

So  that  upon  this  statute  all  accessaries  to  the  felony  de* 
scribed  by  this  statute  are  to  have  their  clergy. 
[  356  3      IV.  Robbing  from  the  house  goods  to  the  value  of 
5^.  in  the  day-time,  no  person  beiug  in  the  house. 

By  the  statute  of  39  Eliz.  cap,  15.  it  is  enacted,  ^<  That  if 
any  person  be  found  guilty  by  verdict,  confession,  or  otherwise 
for  the  felonious  taking  away  in  the  day-time  of  any  money, 
goods  or  chattels  of  the  value  of  Ss.  or  upwards  in  any  dwelling 
house  or  houses,  or  any  part  thereof,  or  in  any  outhouie  be- 
longing or  used  with  the  said  dwelling  house,  altho  no  persons 
shall  be  in  the  said  house  or  outhouse  at  the  time  of  the  felony 
committed,  such  persons  shall  be  excluded  from  their  clergy. 

1.  Altho  this  statute  speak  only  of  felonious  taking  in  the 
bodv  or  purview,  yet  inasmuch  as  in  the  preatnble  it  speaks  of 
robbery  of  houses,  a  bare'  taking  of  goods  out  of  a  house,  no 
body  therein,  without  an  actual  breaking  of  the  house,  such  as 
would  make  burglary  were  it  in  the  night,  is  not  such  a  taking 
put  of  a  house,  as  excludes  from  clergy,  and  thus  it  hath  con^^ 

{«)  Bat  bj  3  4r  4  W.SfM.  cop.  9.  clergy  it  t&ken  awaj  2h  tbeie  cues  aka 
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stantly  obtained  in  practice  against. the  opinion  in  Popham^s 
Reports.     Bat/ne^s  CR9e.(cr) 

2.  The  indictment  must  run  according  to  the  statute,  t^iV. 
gudd  tempore  diurnOy  scilicet  inter  horas  4^.  domum  man- 
sionalem  J.  S. /regit  fy  intramt  nulldpersotid  in  tddem  domo 
tunc  existente^  ^  ibidem  4*c.  in  eddem  domo  inventa  adtunc 
4*  ibidem  /elonici  furatus  fuit^  cepit  fy  asportavit^  for  break- 
ing th^  house  in  the  day  without  taking  goods  is  no  felony. 
1 1  Co.  Sep.  36,  a.  b.  Poulter^s  case. 

And  if  upon  the  evidence  it  fall  out,  that  it  was  in  the  night, 
OF  that  any  person  was  in  the  house  at  the  time,  or  that  he 
stole,  but  brolce  not  the  liouse,  he  shall  be  found,  guilty  of  a 
simple  felony  and  have  his  clergy,  but  not  guilty  according  to 
the  statute.(e) 

But  there  need  not  either  in  this  case,  or  .upon  the  [  357  ] 
statute  of  5^  6  £!.  6.  above-mentiond  be  a  formal 
mention  of  a  robbery,  as  is  used  in  an  indictment  for  robbery 
froR)  the  person,  for /regit  domum  imports  it. 

3.  It  takes  away  clergy  only  from  the  princijpal,  and  that 
only  where  the  person  is  convict  by  verdict,  confession^  or 
otherwise,  and  tfaerefpre  excludes  not  clergy,  where  the  party 
stands  mute,  or  is  outlawd,(/)  or  will  not  directly  answer,  nor 
from  the  accessary.     1 1  Co.  Sep.  36.  b.  Poulter^s  case. 

4.  If  a  man  break  the  house  in  the  day-time  with  intent  to 
steal,  but  steals  nothing,  this  is  no  felony,.but  otherwise  in  ease 
of  breaking  the  house  in  the  night  with  intent  to  steals  thi^  is 
burglary  11  Co.  Sep.  31.  b.  Poult er^s  case. 

If  a  man  enter  by  the  doorsf  or  windows  open  and  steal  goods^ 
this  excludes  not  clergy  upon'  this  statute,  nor  upon  the  statute 
of  5  ^  6  £.  6.  cap.  9.  for  it  must  be  such  an  act  to  make  a  rob- 
bery within  either  of  these  statutes,  as  would  make  a  burglary, 
were  it  in  the  night;  it  must  he /regit  fy  intravit.  \ 

And  therefore  the  constant  use  at  J^^et^3'^a/ff  is,  and  always 
hath  been  upon  these  statutes,  that  if  a  man  enter  the  doors 
being  open,  and  breaks  open  a  chest  and  steals  goods  to  th^ 
value  of  58.  this  shall  not  oust  him  of  his  clergy  within  this  sta- 
tote,  or  the  statute  of  5  Sf  6  E.  6.  c.  9.(;) 

(J)  ThiB  case  therefore  was  ikot^  esteemed  to  be  law,  KA.  68.  but  now  by  10  4 
11  Wl  3,  cap,  23.  clergj  is  taken  awaj  from  all,  who  shall  bj  night  or  day  pri- 
Tately  and  felon ioosly  steal  to  the  vaJno  of  5«.  in  any  shop,  ware-hoose,  coach- 
bonse  or  stable,  or  by  12  Ann.  cap.  7*  to  the  valoe  of  40«.  in  any  dwelling  house 
or  outhouse  thereto  belonging,  altho  it  be  not  broken,  nor  any  person  therein. 

{e)  But  these  cases  are  now  provided  against  by  10  Sf  11  W,3.Sf  12  Ann 
above-mentiond.     Vide  Part  I.  p.  564.  in  nolis. 

(/)  Those  cases  tixe  since  taken  in  by  3  4r  4  W.Jf  M,  cap.  9.  by  which  statute 
clerj^  is  also  taken  away  from  all  who  comfort,  aid»  abet,  assist,  counsel,  hire,  or 
command. 

(g)  Vide  Part  1.  p.  523,  524, 527,  ^  Ktl  69. 
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JBtK  if  a  man  enters  an  house  the  ontvard  doots  bemg  opeD, 
and  when  he  is  in  the  house-breaks  open,  of  unlocks  or  un* 
latcheth  an  inward  door  and  steals  goods  out  of  the  roem  to  the 
value  of  5;t.  he  shall  be  ousted  of' his  clergy  upon  this  statute, 
the  same  being  done  in  the  day-time  no  body  being  in  the 
house ;  or  if  he  steal?  goods  of  any  value  out  of  that  inward 
room  so  opened  by  day  or  by  night,  the  owner  of  the  house^ 
his  wife,  children,  0r  servants  being  in  the  hou^e,  he  shall  be 
ousted  of  his  clergy,  being  indicted  upon  the  statute  of  5  4*  6  JS. 
6.  cap.  9. 

7!  16  Car.  2;  Simp9on^s  ease(A)F  at  Cambridge  bIb* 
[_  358  3  sises.  ^S.  being  indicted  upon  the  statute  of  39  Elizr. 
it  was  found  by  special  verdict,  that  ^.  breaking  into 
the  house  by  day,  no  body  being  in  the  house,  and  breaking 
open  a  chamber-door  and  a  chest,  took  out  goods  to  the  value 
of  5s.  and  laid  them  on  the  floor,  and  before  he  could  carrjr 
them  out  of  the  house  was  taken:  By  the  advice  of  all  the 
judges' -of  England  he  w£is  ousted  of  his  clei^y  upon  this 
statute,  for  the  taking  them  otit  of  the  chest  was  felony,  and 
the  statute  doth  not  alter  the  felony,  but  excludes  from  clergy, 
if  it  were  done  in  the  house,  and, of  the  value  of  5s.  and  none 
in  the  honse*        ,  •  ■       .    .  " 

Trin.  13  Car.  !•  Evans  8r  Finch{i)  were  indicted,  for  that 
they  tempore  diurno,  viz.  circa  horam  12  did  break  domum 
mansionafem  Hugonts  Audley  in  the  Inner-Temple  London^ 
nultd  persond  in  eSdem  damo  existente^  and  stole  thence  4a». 
Upon  a  Special  verdict  found  in  this  case,  these  points  were 
resolved. 

1.  That  a  chamber  in  an  inn  of  court  is  domus  mansionalis 
within  this  statute. 

2.  That  if  no  body  were  in  the  chamber  at  the  time,  tbo 
others  were  in  other  chambers  of  the  temple,  yet  this  was  a 
breaking  of  the  domus  mansionalis  Hugonis  Audley  nultd 
persond  in  eddem  dpmo  exislentCy  and  maintainfi(  the  indict* 
ment. 

3.  Becfiuse  only  one  of  the  persons  indicted  did  actually 

(&)  Acoording  to  Uiis  state  of  the  cue  here  was  a  breakin|f  Dot  onlj  of  a 
e&««t,  hot  alto  of  a  chmmber-door^  which  i«  on  all  hands  agreed  to  be  an  act  aoffi- 
dent  to  make  a  robbery  within  the  etatiUe,  and  to  the  difficult  removed,  wfaieh 
arises  from  this  case,  as  stated  above  Part  I.  9.  594  Sf  527,  and  indeed  as  that 
ease  is  reported  in  Ktiyng  p.  31*  and  in  koeiibro  Pturt  L  p,  508,  4r  P*^  526.  the 
question  about  the  chest  or  trunk  seems  to  have  been  only  with  relation  to  the 
taking  amay^  whether  tiie  taking  goods  out  of  a  chest  and  laying  them  on  the 
floor  without  carrying  them  out  of  the  chamber  was  a  takm^  swoy  or  Btemliwff 
within  the  statute,  aiwl  not  whether  it  was  a  rvbbiry,  fbr  if  it  were  a  stealiiig, 
that  wonld  be  dear  by  the  breaking  open  the  chamberWlaor. 
.  (t)  Cr9.  Car.  473.  tide  Pmrt  I.  p.  527. 556. 
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enter  the  chamber  and  took  out  the  money,  viz.  Evans,  and 
the  other  stood  without  npou  the  ladder  and  received  it, 
£vanswBS  excluded  his  clergy ,-and  the  other  who.  stood  upon 
the  ladder  and  received  the  money  had  his  clergy. 

And  possibly  the  same  law  may  be  upon  the  sta- 
tute of  5  ^  6  ^.  6.  cap.  9.  that  be  only,  that  enters  the  [  359  ] 
house  in  the.  day-time  without  puttinjR.  in  fear,  and 
actually  takes  the  goods  shall  be  excluded  from  clergy,  and 
those,  that  stand  without  the  house  and  are  v present  and  abet- 
ting, tho  all  principals,  yet  shall  have  their  clergy,  for  I  can  see 
Do.difference  in  the  cases;  fuwre  'iqmen.{k] 

But  if  it  were  a  burglary,  then  as  well  those  without,  that 
were  present  and  assisting,  as  those  within,.shall  be  excluded 
from  clergy  by  the  general  words  of  the  statute  of  18  Eliz. 
cap.  7.  they  that  commit  any  manner  of  burglary ;  and  the 
like  in  rape  and  in  murder. 

And  so  I  do  take  it  without  any  difficulty,  \£  Ji.  B.fy  C. 
come  to  commit  a  robbery,  upon  the  person  of  a  man,  and  ^. 
only  takes  the  money  from  the  person,  and  B.  and  C.  are 
pre3ent  and  assisting,  or  if  they  break  a  house  in  the  day- 
timb  and  commit. a  robbery  in  the  house  putting  in  fear,  tho 
Jl.  only  enters  the  house,  and  JB.  and  C.  watch  without,  they 
shall  be  all  excluded  ftom  clergy,  for  they  are  all  robbers. 

And  if  it  should  be  otherwise,  this  great  absurdity  would 
follow,  that  B.  and  C.  that  are  present,  aiding  and  assisting  in 
the  robbery,  should  have  a  greater  privilege,  where  they  are 
present  and  so  principals  in  the  felony,  than  they  should  have 
bad^  if  they  had  been  absent,  and  only  accessaries  be(bre  the 
fact,  in  which  case  the  statute  of  4  4*  ^  P*  4*  M*  cap.  4.  ex- 
cludes them  from  clergy  in  all  cases. 


(&>  This  dooibt  b  now  at  an  and,  for  b j  3  4"  4  of  W.  4r  -l^*  ^P*  9*  Ql^rgy  is  ei« 
eluded  from  all  aiders,  abettors,  ^e. 
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CHAPTER  XLIX. 

CONCESRING   CLEBOT  IN  BURGLABT. 

BubolAbies  may  be  of  two  kinds.  !•  Simple  burglary,  that 
hath  no  robUbry  joined  ivith  it.  2.  Burglary,  that  hath  rob- 
bery or  theft  joined  with  it. 

I.  The  former  of  these  is,  when  a  man  in  the  night-time 
breaks  and  entersa  house  to  the  intent  to  commit  a  robbery, 
theft,  or  other  felony. 

And  this,  as  it  had  the  benefit  of  clergy  by  the  common  lav 
and  by  the  statute  of  25  E.  3.  cap.  4,  pro  clero^  so  it  was  not 
ousted  of  clergy  neither  by  the  statute  of  23  H.  8.  nor  the  sta* 
tute  of  25  H.  8.  but  the  first  statute  that  ousted  clergy  in  bur- 
glary was  1  £.  6.  cap.  12. 

This  shnple  burglary  is  again  of  two  kinds.  1.  Where  any 
person  is  in  the  house  and  put  in  fear  or  dread..  2.  Where  no 
person  is  put  in  fear  or  dread,  as  possibly  where  no  person  is  ia 
the  house,  which  yet  taketh  not  away  the  offense  of  burglary. 
Popham^s  Rep.  49  per  omnes  justiciarios  ^Anglimy  ox  if  any 

Eerson  being  in  the  house,  yet  is  sleeping  and  perceives  not  the 
urglary  till  the  next  morning,  4*^. 

1.  In  ihe  first  of  these  cases  of  simple  burglary,  namely  with 
putting  in  fear  or  dread,  the  statute  of  1  B.  6.  cap.  12.  takes 
away  clergy  from  the  principal  in  all  cases,  viz.  tho  attaint  by 
outlawry  or  otherwise,  or  convict,  or  standing  mute,  or  not 
directly  answering,  as  appears  by  the  statute  itself,  and  the  in- 
terpretation made  of  it.  Slamf.  P.  C.fol.  126.  a.  11  Co.  Rep. 
Poult er^s  csise. 

But  clergy  is  not  taken  away  from  accessaries  bt^ore  or  a/ier 
by  this  or  any  other  statute,  for  as  to  the  statute  of  4  ^  5  P.^ 
M.  tho  it  take  away  clergy  from  those,  that  malitiously  com- 
mand, or  hire,  or  counsel  any  person  to  do  any  robbery  in  any 
dwelling  house,  yet  unless  there,  be  a  robbery  in  the  dwelling 
house^  as  well  as  a  burglary,  it  takes  not  away  clergy 
[  361 3  from  the  accessary  before,{a)  nor  at  all  from  the  acces- 
sary after. 

2.  As  to  the  second  kind  of  simple  burglary  without  putting 
in  fear,  the  statute  of  18  Eliz:  cap.  7.  generally  takes  away 
clergy  from  all  persons  that  shall  commit  any  manner  of  bur- 
glary in  three  cases.     1.  If  he  be  butlawed  for  it.    2.  If  he  shall 

(a)  Bat  by  3  ^  4  of  W.  SfM.  cap.  9.  elergy  b  taken  away  from  the  aocoMary 

before  the  fact 
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be  found  guilty  of  it  by  verdict^  or  ^.  If  upon  ^is  arraignment 
he  shall  confess  it. 

But  in  all  other  bases  of  standing  mute^  or  not  directly  an- 
swering be  is  to  have  hie  clergyi(*) 

And  therefore,  if  a  man  be  generally  indicted  of  burglary 
without  pursuing  the  statute  of  1  E.  6.  cap:  12.  viz.  without 
alleging  in  the  indictment,  that  the  owner,  his  wife,  children  or 
servatit  were  in  the  house  and  put  in  fear,  the  prisoner  standing 
inute,'or  not  directly  answering  shall 'have  his  clergy,  (namely, 
where  the  indictment  is  general,)  notwithstanding  the  statute 
of  18  Eltz.  cap.  7.  » 

But  the  accessaries  as  well  btfote  as  after  are  within  privi-* 
lege  of  clergy,  for  tieither  this  nor  any  other  statute  hath  ex- 
cluded them,  (a) 

.  II.  But  now  as  to  burglary  joined  with  larceny  or  robbery 
in  the  dwelling  house,  this  again  is  of  two  kmds,  either  with- 
putting  in  fear,  or  without  putting  in  fear. 

If  with  putting  in  fear,  then  by  the  statute  of  23  H.  8.  cap.  1. 
4*  25  H.  8.  cap.  3.  the  owner  or  dweller,  his  wife,  children,  or 
servants  being  within  the  house  and  put  in  fear,  the  offender  is 
ousted  of  his  clergy,  not  upon  the  account  of  the  burglary  sitnply 
considered,  but  upon  the  account  of  the  robbery,  if  the  party  be 
found  guilty  by  verdict  or  confession^  or  stand  mute,  or  will  not 
directly  answer. 

But  by  the  statute  of  1  £  6.  cap.  12.  he  is  excluded  from 
clergy  in  all  cases,  if  any  person  were  in  the  bouse  and  put  in 
fear. 

And  altho  as  to  the  accessaries  before^  the  statute  of 
E.  6.  cap.  12.  restores  clergy  unto  them,  yet  by  the    [362] 
statute  of  4  ^  5  P.fy  M.  cap.  4.  clergy  is  in  this  case* 
taken  away  from  accessaries  before  the  fact,  viz.  counsellors  or 
commanders  to  do  any  robbery  in  a  mansion-house  are  ousted 
of  clergy  in  all  cases. 

But  if  it  were  a  burglary  joined  with  robbery  of  goods  out  of 
the  house,  whether  the  party  were  put  in  fear  or  not,  the  prin- 
cipal is  ousted  of  clergy  by  the  statute  of  18  EKz.  cap.  7.  upon 
the  single  account  of  the  offense  of  burglary,  (if  the  offender  be 
outlawed  Or  convict  by  verdict  or  confession,)  f(tt  that  statute  as 
to  the  point  of  clergy  is  not  at  all  concerned  as  to  the  robbery, 
but  singly  upon  the  account  of  burglary  the  clergy  is  ousted, 
tho  he  be  acquit  of  the  robbery  or  larceny. 

But  then  as  to  the  accessaries  before  the  fact  it  is  considerable, 

(*)  By  atut  said  itotitte  ofZjf^ofW.^BL  clergy  is  taken  away  alio  in  caact 
of  standing^  nwteY  or  not  directly  answering. 

(m)  Bat  by  3 .4r  4  of  IF.  ^  M.  cap*  9.  clerjfy  ia  taken  away  from  the  acoeasary 
before  the  fact 
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whether  in  burglary  joined  with  robbery  without  putting  ia 
fear  the  accessary  shall  be  ousted  of  clergy  by  the  statute  of  4  4* 
5  P.  fy  M.  cap^  4.  it  seems  to  me  to  be  with  this  differeoce. 

If  the  principal  be  indicted  upon  t^e  statute  of  5  4*  6  £.  6. 
cap.  9.  specially,  getting  forth,  that  the  offender  ye/on  jc^  4*  bur^ 
glaritlr /regit  domumi.  S.pnedicio  J.  S.  uxoTy  liberis  fy  ser^ 
vieniibus  suis  in  eddem  domoexisieniibi^,  and  stole  the  goods 
in  the  same  house,  then  the  accessary  to  such  an  indictmeat 
shall  be  arraigned  and  tri^d,  and  if  convicted  shall  be  ousted  of 
bis  clergy  by  force  of  the  statute  o{4  fy  5  P.  fy  M.  cap.  4. 

But  if  in  that  case  the  principal  be  convict  of  the  burglary, 
but  acquit  of  the  robbery,  the  accessary  shall  have  his  clergy, 
for  the  statute  o{4fy  5  P.  fy  M.  doth  not  exclude  the  accessary 
from  clergy,  but  where  there  was  a  robbery. 

And  again,  if  (he  principal  be  indicted  generally  of  burglary 
and  robbery  without  forming  the  indictment  either  upon  23  H,S» 
of  putting  in  fear,  or  upon  the  statute  of  5  ^  6  JB.  Q,  the  owner, 
his  wife  or  children  being  in  the  house,  tho  the  prin- 
[  363  ]  cipal  be  convicted  and  ousted  of  his  clergy  by  the  sta^ 
tute  of  18  Eliz.  yet  the  accessary  shall  have  his  clergy, 
altho  here  were  a  robbery  committed  in  the  dwelling  house, 
and  so  within  the  statute  of  4^  5  P.  fy  M.  cap,  4.  and  the 
reasons  are  apparent. 

1.  Because  the  principal  is  not  ousted  of  his  clergy  in  respect 
of  the  robbery,  for  that  not  being  laid  according  to  either  of  the 
statutes  of  23  H.  8.  or  5  4*  6  E.  6.  if  there  were, no  burglary  in 
the  case,  he  should  have  had  his  clergy,  and  he. is  ousted  of  his 
clergy  merely  upon  the  account  of  the  burglary  by  the  statute 
of  18  Eliz.  c(^4  7.  and  nqt  of  the  robbery,  because  not  laid 
pursuant  to  either  of  these  statutes  of  23  H.  8.  ^*  5  fy  6  E.  6. 
and  the  statute  of  4  fy  5  P.  fy  M.  ousts  the  accessary  of  clergy 
in  relfi^tion  to  the  robbery  in  the  dwelling  house,  and  not  in  rela- 
tion to  the  burglary. 

2.  Because  the  statute  ,of  4  (jr  S  P.  fy  M,  cannot  at  all  have 
any  r^speet  to  the  statute  of  18  Eliz.  which  was  made  twenty 
years  after,  and  at  the  time  of  the  statute  of  the  queen  neither 
simple  burglary,  nor  burglary  joined  with  robbery  had  ousted 
the  principal  oCclergy,  unless  the  robbery  were  pursuant  to  the 
statutes  of  23  £r.  8.  or  6  4*  ^  ^'  6*  which  is  not  laid  in  the  indict- 
ment pursuant  to  either,  and  therefore  the  accessary  could  not 
be.  ousted  of  clergy  hy  4tL  5  P.  ^  MAu  this  case>  when  if  the 
principal  himself  had  been  indicted  of  burglary  and  robbery 
generally,  he  should  have  had  his  clergy  both  as  to  the  bur- 
glary and  as  to  the  sobbery ;  so  that  iippn  a  general  indictraent 
of  the  principal  of  burglary  and  robbery  in  tbe  house,  the  acces- 
sary can  in  no  sort  be  excluded  of  clergy,  unless  'the  principc^ 
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be  specially  indicted  of  the  robbery  pursuant  to  the  statute  of 
23  H.  8.  the  owner,  his  wife  or  children  being  in  the  house  and 
put  in  fear,  or  according  to  the  statute  of  5  4*  6  £.  6.  cap.  9.  the 
owner,  his  wife  or  servants  being  in  the  house,  for  tho  the  prin- 
cipAl  upon  a  general  indictnaent  of  burglary  and  robbery  may 
be  ousted  of  his  clergy  by  the  statute  of  18  EUz.  if  found  guihy 
of  the  barglary,  yet  he  cannot  be  ousted  of  his  clergy  upon  the 
account  of  the  robbery,  because  not  particularly  laid 
according  to  the  old  statutes,  and  consequently  the  [364] 
accessary  must  in  that  ca$e  hav.e  his  c]ergy.(6) 

But  in  all  cases  accessaries  afttty  must  have  their  clergy. 


CHAPTER  L. 

CpNCESNINa  CLEBOT  IN  SIMPX.E  LARCSNT  AND  OTHER  FELONIES. 

I  COME  now  to  consider  of  some  other  kinds  of  felonies,  wherein 
clergy  is  taken  away,  and  especially  in  larcenies  of  several 
kinds. 

1.  Stealing  of  horses.  2.  Sacrilege.  3w  Taking  from  the 
person  c/4m  4*  secrelL  4.  Servants  robbing  their  masters. 
5.  Taking  clothes  off  from  racks.  6.  Stealing  king's  stores., 
7.  Taking  away  women  against  their  wills.  8. 1  shall  consider 
of  piracies  and  robberies  upon  the  sea.  9.  Concerning  clergy 
of  prisoner:^  arraigned  before  the  steward  and  marshal. 

I.  By  the  statute  of  1  E.  6.  cap,  12.  the  felonious  stealing  of 
horses,  mares  or  geldings  is  put  from  the  privilege  of  clergy. 

i.  If  the  person  be  attainted.  2.  Or  convict  by  verdict  or 
confession.  3.  Or  stands  mute.  4.  Or  will  not  directly  answer. 
This  was  iu  effect  enacted  before  by  37  H.  8.  cap.  8.  but  it  was 
necessary  to  be  re-enacted  here,  because  otherwise  the  general 
clause  in  the  act  of  1  E.  7.  cap.  12.  restoring  clergy  in  all  cases 
where  they  had  it  before  1  H.  8.  bad  restored  clergy  in  this  case. 

-There  arose  a  doubt,  whether,  if  there  were  one 
horse,  mare^  or  gelding  stolen,  the  offender  should  [  365  ] 
have  had  clergy;  and  the  reason  of  the  doubt  was  not 
singly,  because  the  statute  of  1  E,  6.  was  in  the  plural  number, 
horses  J  maresy  or  geldings  yioi  then  it  might  as  well  have  been 
a  doubt,  whether  upon  the  statute  of  23  U.  8.  cap.  1.  he,  that 

(6)  But  u  to  ibis  point  the  law  b  now  altered,  for  by  3  Ir  4  W.  4r  JIC  cap.  9. 
Ckigy  is  taken  away  from  the  acoewayy  h^fon  in  ail  caaes  of  borglary. 
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had  ^IfVillf  bnmed  one  house,  sboald  not  |iav€f  had  his  elergy, 
because  the  words  of  that  statute  are  in  the  plural  number 
dwelling  houses  or  barns;  and  so  for  robbing  any  churches  or 
chapeU,  !  ' 

But  the  reason  that  made  the  scruple  was,  because  the  sta- 
tute of  37  H,  8k  cap.  8.  was  expresly  penned  in  the  singular 
number,  Jff'  any  man  do  steal  any  horse^  tnare  or  fitly:  and 
then  this  statute  of  I  E.  6.  thus  varying  the  number,  and  yet 
expresly  repealing  all  other  exclusions  of  clergy  introduced 
since  the  beginning  of  H.  8.  made  some  doubt,  whether  it  were 
pot  intended  to  enlarge  clergy,  where  only  one  horse  was 
stolen. 

To  remove  this  doubt  was  the  statute  o{2  fy  3  E.6,  ctip.  3d. 
whiereby  clergy  is  excluded  from  him  that  steals  one  horse, 
gelding  or  mare  in  all  the  cases  of  attainder,  conviction/ stand- 
ing mute,  or  not  directly  answering. 

These  statutes  exclude  the  principal  from  clergy  in  all  these 
cases,  but  the  accessary  be/ore  or  a/ler  have  the  privilege  of 
clergy.     1  Mar.  Dy.  99.  a. 

But  by  the  statute  of  31  Eliz.  cap.  12.  in  fine  statuti  acces- 
saries both  b^ore  and  after  in  horse  stealing  are  ousted  of 
clergy,  as  the  principal  ought  to  be. 

II.  As  to  sacrilege,  viz.  the  feloniouis  taking  of  any  goods  out 
of  any  parish  church,  or  other  church  or  chapel,  the  principal 
is  ousted  of  clergy  by  the  statutes  of  23  H.  8.  cap.  1.  25  H.  8. 
cap.  3.  and  lastly  by  I  E.  6.  cap.  12.  in  all  cases  above-men- 
tioned. 

And  by  the  statute  of  23  H.  8«  cap.  1.  the  accessary  brfore^  if 
found  guilty  by  verdict  or  confession,  was  ousted  of  clergy^  but 
that  is  repealed  by  1  B.  6.  cap.  12.  as  to  all  accessaries. 

•And  the  statute  of  4 4*  5  P.  4* -^^  ^tf/'- 4.  extends  not 
[  366  ]  to  this  case^  for  it  takes^  away  clergy  from  robbery  of 
.  any  dwelling  house,  bttt  doth  not  extend  to  robbing  of 
churches  or  chapels.(c) 

And  certainly  clergy  was  not  taken  away  in  ease  of  sacrilege 
at  common  law,  or  if  it  were,  yet  the  statute  of  25  B,  3.  pro 
clero  qap.  4.  restored  clergy  in  that  case  as  well  as  others,  and 
the  statutes  of  23  H.  S.  fy  I  E.  6.  had  been  needless  in  this  case, 
if  sac^rilege  were  ousted  of  clergy  at  common  law,  and  accord- 
ingly in  the  book  of  26  ^Sssiz.  I9>(d)  and  consequently  it  is  misr 
taken  in  Foulter^s  case  1 1  Co.  Sep.  29.  b. 

(e)  fijut  if  this  should  be  conatraed  a  barglarj,  as  it  seems  4o  be  aeeordinf  to 
the  boel^  of  23  A9$iz.  95.  then  clergy  would  be  ezcluded  ^om  the  accessaries 
h^ore,  by  the  3  4r  4  of  IV.  ^  ilT.  cap^9. 

id)  Vide  accordant  26  Aniz,  27.  Corone  193.  Vide  contra  20  £!.  3^  Cttrmm 
983.  hnt  according  to  Stamf,  P,  V.  fiL  133.  6.  it  was  leR  to  the  discretion  of  tlw 
ordi&ary  to  elaim  him  or  not.    Vide  Co,  P.  C.  p.  Hi. 
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•  .  •  • 

lit.  As  to  picking  of  pockets,  by  the  statute  of  8  Eliz.  cap.  4. 
^  If  any  person  be  indicted  or  appealed  for  felonious  taking  any 
money,  goods,  or  chattels  from  the  person  of  another  privily 
without  his  knowledge  in  any  place  whatsoever,  and  be  found 
guilty  by  twelve  men,  or  cbnfess'  upon  his  arraignment,  or  be 
outlawed,  or  stands  obstinately  mute,  or  will  not  directly  an- 
swer, or  challenge  peremptorily  above  twenty^  he  shall  be 
excluded  from  clergy. 

Upon  this  statute  these  things  are  observable. 

1.  It  must  be  takeu  from  the  person. 

d.  It  must  be  taken  primly  without  his  knowledge^  and  so 
laid  in  the  indictment,  otherwise  he  shall  have  his  clergy. 

3.  The  goods  must  be  above  the  value  of  12//.  for  tho  in  rob* 
bery  of  never  so  small  a  value  clei'gy  is  ousted,  because  done 
violently  J  yet  here  it  is  otherwise^  for  if  it  be  not  above  the 
value  of  I2d.  it  is  but  petit  larceny,  for  the  statute  did  not  intend 
to  alter  the  nature  of  the  crime,  but  to  exclude  clergy,  where  it 
was  grand  larceny.   Co.  P.  C.  cap.  16.  p.  d8.(c) 

4.  It  doth  not  oust  the  accessary  either  before  or  [  367  ] 
after  of  the  privilege  of  clergy. 

IV.  Concerning  servants  carrying  away  their  masters  goods 
to  the  value  of  40^.  this  was  made  felony  by  the  statute  of  21 

H.  8. 


1  8.  cap.  7.{f)  And  by  the  statute  of  27  Ja.  8.  cap.  17.  clergy 
was  taken  away. 

By  the  statute  of  1  B.  6.  cap.  12.  restoring  clergy  in  all  cases, 
as  it  was  before  1  H.  8.  except  the  cases  mentioned  in  that 
statute,  clergy  is  restored  to  that  offense. 

By  the  statute  of  1  Mar.  cap.  1.  repealing  all  felonies  enacted 
since  1  tf.  8.  the  very  act  itself  of  21  H.  8.  making  this  felony 
is  repealed. 

But  by  the  statute  of -5  Eliz.  cap.  10.  the  statute  of  21  H.  8. 
is  again  re-enacted  to  have  Continuance  for  ever;  but  the  statute 
of  27  H.  8.  cap.  17.  taking  away  clergy  in  that  offense  is  not 

(e)  Vid€  Tart  I.  eajp.  44.  p.  529. 

(/)  This  statQta  ia  to  be  taken  ttrictly  with  reUtion  to  auch  goodly  as  are 
actadly  delivered  to  keep  by  the  matter  or  mtstrest .  Dy.  5.  «.  6.  for  as  to  other 
goods,  it  WBS  a  felony  -at  common  laW,  tho  under  the  value  of  40s.  but  where 
Siere  was  a  delivery,  tlie  servant  being  in  lawful  possession,  it  oould  not  at  com- 
mon law  be  a  felony,  vide  Part  I.  p.  667.  Otherwise  therefore  it  is  in  the.  ease 
of  a  lodger  stealing  goods  or  furniture  belonging  to  his  lodgings,  because  he  is 
not  intrusted  with  the  possession,  but  only  with  Uie  use,  and  therefore  it  was  fe- 
lonv  at  common  law;  vide  Part  L  p.  506.  however  to  obviate  all  doubt,  it  is  enacted 
and  declared  by  3  4r  ^  W.  ^  M..  cap,  9.  **  That  if  any  person  or  persons  shall  take 
away  with  an  intent  to  steal,  imbezxle,  or  purloin  any  chattel,  bedding  or  fumi- 
tare,  which  by  contract  or  agreement  he  or  they  are  to  use,  or  shall  be  let  to  him 
or  them  to  use  in  or  with  such  lodging,  such  taking,  imbetxelling,  or  purloining 
shall  be  to  all  intents  and  purposes  taken,  reputed  and  adjudged  to  be  laroeoy  and 
ielony,  and  the  offender  shall  suffer  as  in  case  of  felony. 
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revived  and  so  clergy  stands  aHowable  as  to  that  offense  at  this 
day-C?) 

y .  By  a  statute  made  the  22  Car.  2.  cap.  5.  clergy  is  taken 
away  from  those  that  steal  clothes  off  the  racks,  with  power  in 
the  judge  to  transport  them  to  the  king's  plantatioEis.(A) 

VI.  By  the  statute  of  22  Car.  2.  cap.  5.  clergy  is 
[  368  3  taken  away  from  those  that  imbezzle  or  steal  the  king's 
stores,  (i) 

VII.  By  the  statute  of  39  Eliz.  cap.  9.  clergy  is  taken  away 
from  offenses  committed  against  3  H.  7.  cap.  2.  conoerning 
taking  away  and  marrying  or  defiling  of  women  in  all  cases, 
viz.  upon  attainder,  conviction  by  verdict  or  confession,  standing 
mute,  challenging  abov6  twenty  peremptorily,  outlawry,  not 
directly  answering. 

It  extends  to  take  away  clergy  in  these  cases  from  all  princi* 
pals  and  accessaries  before  the  fact  in  express  words,  but  not 
from  accessaries  after. 

VIII.  As  to  the  statute  of  28  H.  8.  cap.  15.  concerning  piracy, 
robbery,  murders  and  manslaughters  upon  the  sea,  it  is  enacted, 
^'  That  for  treason,  murder,  robbery,  felonies  and  confederacies 
done  upon  the  sea  or  in  any  places  whereto  that  commission 
extended,(Ar)  the  offenders  shall  not  be  admitted  to  have  the  be- 
nefit of  blergy  or  sanctuary,  but  are  excluded  from  the  same.(Q 

{g)  But  since  our  author  wrote  is  taken  away  again  by  12  Awa.  earn.  7.  from 
all  jpereoDB,  (except  apprentice*  under  the  age  of  fifteen  years,  who  shall  rob  their 
masters,)  if  the  offense  be  committed  in  a  dwelling  house  or  outhouse. 

(A)  By  4  6?«o.  3.  cap.  16.  tho  iBlealing  linen,  fustian,  4r6*  from  any  wbileniiiff 
grounds  tib  the  value  of  llOs.  or  buying  or  receiviog  the  same,  knowing  it  Is  be 
stolen  is  excluded  from  clergy  with  power  to^  the  court  upon  the  ctroumstancea  of 
the  case  to  transport  the  ofiSnder  for  seven  years. 

(i)  Viz.  in  such  manner  as  is  forbid  by  31  Elisf,  cap,  4.  whereby  it  was  niado 
feionj:9idePartl.p.e8». 

(fsf  It  was  a  doubt  upon  this  statute,  whether  an  accessary  at  land  to  a  fehmy 
or  piracy  at  sear  was  included  within  the  extent  of  the  commission  directed  by  this 
act,  Yeto.  134,  135.  but  by  11  4r  19  W.  3.  cop.  7.  (continued  by  5  ilnn.  e«f.  34. 
I  Geo,  1.  tap.-^S.  and  made  perpetual  by  6  Geo.  1.  cap,  19.)  it  is  provided,  '*  That 
accessaries  to  piracy  before  or  after  shall  be  tried  and  adjudged  aocording  to  88 
If.  B,  audi  shall  suffer  tho  same  penalties  and  in  like  manner  as  the  principals.'* 

If  a  mortal  stroke  be  given  oa  the  high  sea,  or  on  the  shoro  at  full  sea,  and  the 
party^  die  upon  the  shore  at  low  water,  this  is  not  within  this  statute,  nor  shall  the 
admiral  have  jurisdiction  to  try  the  offense,  nor  yet  can  it  be  tried  at  common  I 


by  a  general  commissien  of  oyer  and  Urminer:  nide  $uprd,  p.  SO  4r  ^<"*^  ^*  F-  ^^ 
To  remedy  this  inconvenience  it  is  provided  by  9  Gee.  9.  cap.  91.  *•  That  whera 
any  person  shall  be  fblonioosly  stricken  or  poisoned  upon  the  sea  or  any  place  out 
of  England^  and  shall  die  thereof  in  England;  or  shall  be  fbhmiously  stricken  or 
poisoned  at  any  place  in  England^  and  shall  die  thereof  upon  the  sea  or  any  place 
out  of  Ei^land^  an  indictment  may  be  found  in  such  county^  whercf  such  .doath, 
stroke,  or  poisoning  shall  happen,  against  both  principals  and  accessaries,  and 
may  be  proceeded  updn  in  the  same  manner  as  if  such  fblonious  stroke  and  death, 
or  poisoning  and  death  had  happened  in  the  same  county,  where  such  indictment 
■hall  be  found.'* 

(0  It  was  doubted,  whether  this  statute  of  98  H.  8.  had  not  takm  away  the 
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Upon  jCODsideration  of  the  statnte  of  I  E.  6.  cap.  12.  which 
in  alt  cases  not  mentiond  in  that  statute  restores  the  priirilege  of 
clergy,  as  it  was  before  1  fT  8,  it  is  said  in  Pouller*s  case,  1 1 
Co.  Sep.  31.  b.  that  thereby  clergy  is  restored  in  case  of  piracy. 

But  upon  consideration  of  both  these  statutes  I  think  as  fol* 
loweth,  viz. 

1.  Firei,  That  by  the  statute  of  1  E.  6.  cap.  12.  in  all  other 
felonies  (not  particularly  excepted  by  the  statute  of  1  E.  6. 
cap.  12.)  thai  the  common  law  takes  notice  of,  clergy  is  restored 
by  the  statute  of  1  E.  6.  cap.  12.  notwithstanding  this  statute 
of  28  H.  cap.  15.  even  for  felonies  within  that  jurisdiction  or 
commission  of  the  admiralty  settled  by  that  statute. 

And  therefore,  if  a  man  be  slain  below  the  bridges  upon  the 
river  Thames,  but  not  ex  malitid,  or  if  a  larciny  be  committed 
there,  that  is  within  clergy,  if  committed  upon  the  land,  the 
party  shall  be  admitted  fo  his  clergy  by  force  of  the  statute  of 
1  E.  6.  cap.  12. 

2.  Secondly,  if  such  a  felony  were  committed  upon  the  high 
sea,  that  were  not  excepted  by  the  statute  of  1  E.  6.  cap.  12. 
but  should  have  had  clergy  by  that  statute  were  it  upon  the 
land,  in  such  case,  tho  the  proceeding  be  by  the  statute 

of  28  H.  8.  the  party  shall  have  his  clergy,  for  the  sta-  [  370  ] 

tute  of  1  E.  6.  is  general,  in  ail  other  cases  of  felony 

clergy  shall  (fe  allowd  as  it  was  b^ore  1  H.  8.  and  the  exemp* 

trial  of  these  ofieneee  before  the. admiral,  or  his  lientenant  or  oommieaary,  which 
had  occasioned  a  total  disnser  of  'sach  maimer  of  trial  tf>  tho  encourageaieot  of 
pirates,  who  coold  not  be  tried  by  this  statute,  anless  (at  ^reat  troable  and  ezpenoe,) 
brodj^bt  to  England,  and  therefore  the  aforesaid  sUtlite  of  11  4r  12  W.  3.  cap.  7. 
provides,  that  they  may  be  tried  by  the  court  of  admiralty  according  to  the  direc- 
tions of  that  act,  which  are  there  particularly  mentioned. 

By  the  same  statute  It  is  enacted,  ^  That  if  any  of  the  kind's  natural  born  suh*> 
jeets  shall  commit  axly  piracy,  robbery,  or  act  of  hostility  agamst  others  the  king's 
subjects,  ahho  it  be  under  colour  of  a  oommission  from  any  foreign  prince ;  or 
being  a  commander  oc  master  of  a  ship,  or  seaman  shall  feloniously  run  away 
with  his  ship,  ife,  or  voluntarily  yield  op  the  same  to  any  piriLte,  or  bring  any 
seducing  message  from  any  pirate,  enemy,  or  rebel,  or  endeavour  to  corrupt  any 
commander,  dfc  to  yield,  up  or  run  away  with  any  ship,  Sfe.  or  turn  pirate,  or  go 
over  to  pirates,  or  if  any  person  shall  lay  violent  hands  on  his  commander  to  hiiw 
de'r  bim  from  fighting  in  defense  of  his  ship  or  goods,  or  shall  confine  his  master, 
or  endeavour  to  make  a  revolt  in  his  riiip,  every  such  person  shall  be  adjudged  a 
pirate,  folon  and  robber.** 

By  a  Oeif.  1.  cap.  24.  » Afl  persona,  who  by  11  ^  12  W.  3.  cap.  7«  are  declared 
accessaries  to  any  piracy  there  mentiond,  are  declared  to  be  principal  pirates. 

By  the  same  statute  it  is  provided,  *'  That  if  any  ai^y  one  shall  trade  with  or 
farnish  any  pirate,  ^e.  with  provisions,  ^c,  or  shall  fit  out  any  ship  or  tesssl, 
With  such  design,  or  shall  consult  or  correspond  with  any  pirate,  Cfc.  knowing  him 
to  be  such,  or  shall  foroeably  board  and  enter  any  merchant  ship  on  the  high  seas. 
or  in  any  port,  haven  or  creek,  and  shall  threw  over-board  cr  destroy  any  part  of 
tbe  goods  or  merchandizes  belonging  to  such  ship,  such  offender  shall  be  adjudged 
goil^^  of  piracy*  and  shall  be  tried  according  to  the  statptes  of  28  JT.  8.  4"  H  4r 
12  W.  3.  and  being  convicted  shall  sofier  as  a  pirate  without  benefit  of  clergy.^* 
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tion  of  clergy  (*)  was  before  that  statute  of  28  H.  8.  extendible 
to  the  admircd's  jurisdiction,  as  well  as  to  courts  of  conamon 
law. 

3.  Thirdly i  But  as  to  piracy  or  robbery  upon  the  sea  by 
pirates  and  rovers  I  think  clergy  remains  still  taken  away  by 
the  statute  of  28  H.  8,  and  is  not  restored  by  1  E.  6.  cap.  \2.(jn) 
and  the  reasons  are, 

1.  Because  I  take  it  before  I  H.  8.  there  was  no  clergy 
allowable  for  it  at  common  law,  for  it  was  an  act  of  hos- 
tility, and  consequently  is  not  touched  by  the  statute  of  1 E.  6. 
^ap.  12. 

2.  Admitting  that  clergy  were  allowable  in  piracy  before 
1  H.  8.  and  taken  away  merely  by  the  statute  of  26  H.  8. 
cap.  15  yet  clergy  is  not  restored  by  1  £.  6.  therein,  because  it 

.  restores  it  only  >n  all  other  cases  c^  felony ^  which  is  intended 
only  of  felony,  whereof  the  common  law  takes  notice,  but 
piracy  is  of  another  nature,  and  the  common  law  takes  not 
notice  of  it  under  the  name  of  felony j  and  therefore  a  pardon 
of  all  felonies /odLtdota  not  piracy. \  vide  Co.  P.  C.  cap,  49. 
p.  112, 113.  ana  accordingly  the  use  hath  obtained  in  the  pro- 
ceedings of  the  commissions  founded  upon  28  H.  8. 

IX.  As  to  the  statute  of  33  H.  8.  cap,  12.  touching  felonies 
in  the  king's  household  and  proceedings  thereupon  before  the 
lord  steward  there  is  a  clause,  that  in  case  of  manslaughter  in 
the  king's  house  tried  before  the  lord  steward,  and  also  in  all 
other  felonies  committed  within  the  king's  house,  the  offenders^ 
the  abettors,  procurers,  and  receivers  being  convict  shall  suffer 
pains  of  death,  as  appertainetb  to  felons,  without  benefit  of 
clergy. 

In  my  opinion  the  statute  of  I  E.  6.  cap.  12.  hath 
[  371  3  repeald  so  cnuch  of  this  statute,  as  excludes  from 
clergy  such  oiSenses  as  are  not  exempt  from  clergy  by 
1  E.  6.  for  these  are  felonies,  that  the  law  takes  notice  of,  and 
such  wherein  clergy  was  allowable  before  1  H.  8.  and  con- 
sequently the  general  words  of  that  act  restore  clergy  in  these 
cases,  tho  the  proceeding  thereupon  be  before  the  loitl  steward 
by  this  act  of  33  H.  8.  cap.  12.  for  the  words  of  1  E.  6.  cap.  12. 
are  general  in  all  other  felonies,  and  they  are  in  mcUerid  fa^ 

(*)  y^K.  the  allowanee  of  der^;  for  oar  author  liere  metna  by  txem^pdom  of 
dtrgv  tbe  privilegre  of  being  exempted  on  aeoomit  of  ekergy  from  punithment  in 
the  kmf  *8  temporal  oonrU. 

(m)  As  to  tfaoee  who  sh&Q  oommtt  anj  offense,  for  which  they  oog:ht  to  be  ad- 
jodgcHd  piratfli,  felons,  and  robbers  by  11  4r  12  IF.  3.  cap,  7.  clergy  is  expresly 
taken  away  from  such  by  4  Oeo.  I.  ^Qp.  11.  and  as  no  mention  is  made  of  snch  as 
were.deemed  pirates  before  that  statute,  it  is  an  argumenti  thai  the  laiir  was  talcen 
to  be,  that  th^  were  oosted  of  dergy  before. 
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vorabilii  io  caae  jo{  life,  an<ji  in  case  of  a  privilege,  wUcb  hath 
been  ever  f9.voured  in  law,  and  therefare  shall  be  generally 
construed  and  not  restrained  by  construction  or  interpretatioiu 


CHAPTER  LL 


WHAT  PERSONS  ARE   OR  ARE  NOT  CAPABLE  OP  CLERCnr. 

I  HAVE  'gone  through  the  con&ideratioh  of  the  crimes  or  of- 
fenses, wherein  clergy  is,  or  is  jiot  allowable;  I  now  come  to 
consider  the  petson9  that  are,  or  are  not  capable  thereof,  ad* 
mitting  the  crimes  themselves  within  clergy. 

Touching  persons  to  be  admitted  to  clergy,  succession  of 
times  hixh  made  gteat  change  in  the  law^  Antiently  Nnns 
professed  were  admitted  to  the  privilege  of  clergy,  tho  they 
could  hot  be  priests,  yet  they  are  within  the  privikgium  or 
immunitaa  ecclesimj  and  had  their  clergy,  22  B.  3.  Coron.  461. 
but  other  women  had  not  by  the  common  law  the  privilege  of 
clergy.  ' 

But  at  thils  ^ty  profession  is  abolished,  and  no  woman  tid- 
mitted  to  the  privilege  of  dergy  at  this  day;  only  by 
the  statute  of  21  Jac.  cap,  6.  if  a  wotnah  be  lawfully  [  87fe  ][ 
convict  by  verdict  or  confession  of  stealing  goods  un-  \ 
der  the  Value  of  IOj.  and  above  the  Value  of  12 A  being  snch 
an  offense,  whereid  a  man  might  have  his  clergy,  she  ^hall 
for  the  first  ofibnse  be  burnt  in  the  hand,  and  to  be  fitrther 
punished  with  whipping,  sending  to  the  house  of  correction, 
imptisonmefit,  4*c.  as  the  judge  shall  in  discretion  think  fit,  this 
act  hath,  continuande  to  this  day  by  the  statutes  of  3  Car.  I. 
cap^  4,  16  Car,  I.  cap.  4.(a) 

Again  by  the  statute  of  oigamy  cap.  5.  {h]  Bigafhtss  was 
ousted  of  clergy,  40  ^ssiz.  17.  but  by  the  statute  of  1  E.  •. 
cap.  le.  he  is  restored  to  the  benefit  of  Clergy,  if  the  offense 
be  within  clergy,  and  tho  Stan\fi  Lib.  II.  cap.  46.  fot.  134.  b. 
doubts  whether  that  point  of  the  statute  be  not  repeald  by  the 
statute  ai  I  fy  &  P.  fy  M.^  cap.  8.  Whereby  all  istatutes  against 

_  ,        < 

(•)  Bat  BOW  ,iip<Ri  the  itatnte  of  3  4r  ^  of  W..dfM»  tmp.  9.  a  womaa  oMTicted 
or  oatlawd  for  any  telon/,  for  whiah  a  mao  mignt  hvth  hit  citrgj,  ahaH  spoa 
praying  the  benefit  of  XuaX  ■tatote  be  Bobject  only  to  snch  panisbmenft,  af  a  maa 
would  be  in  Uie  like  eaae«  vir.  bo  bomt  In  the  band  and  detained  in'ppaoa  at  the 
diecretion  of  the  judge,  not  exceeding  one  T^ar. 

(6)  3  Co.  /aHf  t  p.  S7a 
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the  aathorky  of  the  Pope  or  See  of  Rome  are  repeald,  vet  the 
lav  hath  been  sufficiently  settled  in  this*  point,  that  bi^amus 
hath  his  clergy  at  this  day  7.  3  EUz.  Djf.  201.  b.  Lavnb^s 
case,  for  Jby  the  statute  of  1  EUz.  tap,  1.  all  the  clauses  in 
the  statute  of  \  S^2  P.S^  M.  pap.  8.  not  specially  excepted  are 
repealdy  and  this  is  none  of  the  excepted  clauses,  and  so  the 
statute  .of  1  E.  6.  cap.  12.  stands  renewed  by  1  EUz.  cap.  1.  if 
at  all  itnpeacbed  or  repeald  hj  I  St  2  P.  ir  M. 

Again,  at  common  law,  if  the  clerk  convict  deliverd  to  the 
ordinary  had  broke  the  bishop's  prison  and  been  after  taken,  he 
had  lost  the  benefit  of  his  clergy,  22  E.  3.  Coron.-2S1.  but  at 
this  day  that  can  never  come  in  question,  for  by  the  statute  of 
16  EUz.  cap.  7.  clerks  oonvict  are  not  now  to  be  deliverd  to  the 
ordinary,  but  burnt- in  the  hand  and  so  discharged. 

Again,  antiently  the  law  wa^  held,  that  if  the  prisoner  had 
not  habitum  fy  ionsuram  clericalemj  he  should  not  have  the 
benefit  of  clergy,  26  Jlaaiz.  19.  20  E.  2.  Coron.  233. 
[  373  ]  or  the  ordinary  might  have  refused  him,  tho  he  could 
read ;  but  in  process  of  time  that  law  was  altered  and 
the  court  would  admit  him  to  his  clergy,  if  the  case  were  with- 
in clergy,  tho  he  had  not  habitum  fy  tonturam^  if  he  could 
lead,  and  tho  the  ordinary  refused  him  upon  that  account.  9  E. 
4.  28.  b.  34  H.  6.  49.  a.  b. 

A  man  attaint(*)  of  heresy,  a  Jew,  or  a  Thirk  shall  not  have 
their  clergy,  but  a  person  excommunicate  shall  tftive  his  clergy. 
1 1  Cq.  Rq).  20.  b.  Poulier*s  case. 

A  Qreek  or  alien,  who  knows  not  our  letters,  shall  have  his 
clergy,  andsh&ll  read  in  the  book  of  his  own  country.  E, 
Clergy  20. 

A  bastard,  a  man  blind  shall  have  his  clergy,(c}  if  he  can 
speak  Latin  congruously.    B.  Clergy  21,  22. 

By  the  statute  of  4  H.  7.  cap.  13.  ^  A  man  not  within  holy 
orders,  that  hath  once  had  his  clergy,  shall  be  burnt  in  the 
hand  with  M  or  T,  and  being  after  arraigned  for  any  such 
offense,  {viz.  an  offense  within  clergy,)  be  shall  not  be  admitted 
to  his  clergy  a  second  time."  ^  And  if  any  man  upon  a  second 
arraignment  for  such  offense  claim  his  clergy,  as  being  a  clerk 
in  orders,  if  he  have  ndt  his  letters  of  orders,  or  certificate  of  the 
ordinary  witnessing  the  same,  the  justices  shall  by  their  discre* 
tion  give  him  a  day  to  bring  tfaem,  at  which  day  if  he  fail,  he 
shall  lose  his  clergy  that  second  time." 

(*)  This  ihoald  be  eonviet^  and  so  it  is  exprest  in  the  authority  here  cited,  viz. 
11  Co.  29.  6.  for  heresy  wrought  no  attainder,  altho  by  2  H.  5.  cap.  7.  fee  simple 
lands  were  forfeited  upon  conviction. 

(e)  This  is  denied  of  a  blind  man,  11  Co.  Rep.  29.  6.  ^r  ^rnke  in  tiie  plaee  eited 
above  malies  a  quwre  of  it,  because  he  can  by  no  dispensation  be  a  clerk  in  orders, 
^liier  of  a  bastard,  for  he  may  be  a  priest  by  license. 
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« 

Note  no  men  shall  be  ousted  of  hir  clergy  a  second  time  hy 
the  bare  mark  in  his  baod^  or  by'a  parol  ayerment  without  the 
record  testifying  it,(t)  and  it  seems,  that  if  he  deny  he  is  the 
same  person,  issue  must  be  joined  upon  it  and  tried  to  be  the 
same  person,  before  he  can  be  ousted  of  clergy. 

The  orders,  that  come  under  the  name  of  holy  orders,  were 
four,  viz*  a  bishopf  a  priest^  a  deacon^  and  a  subdea- 
can;  other  inferior  orders,  as  exorcMx,  Uetort$f  aco*  [  374  ] 
iuihij  SfC.  were  not  called  holy  orders,  but  wdre  called 
elerici  in  minqribu9» 

By  this  and  some  other  instances,  which  appear  in  the  sta- 
tutes, it  is  evident,that  the  clergy  .in  orders  had  a  greater  privi- 
lege  allowd  them  than  others. 

1.  A  clergyman  in  orders  in  such  cases,  wherein  clergy  is 
ousted  by  the  statute  of  1  E,  6.  cap.  12.  as  murder,  robbery,  4*^* 
hath  no  more  privilege  than  a  layman,  because  the  statute 
makes  no  exception  or  provision  for  him.. 

2.  If  a  statute  be  made  after  1  E.  6.  ousting  clergy  generally, 
as  the  statute  of  4  ^  5  P.  ^  Af.  ifap.  4.  18  Eliz.  cap.  7.  a  clergy- 
man in  orders  hath  no  more  privilege  than  another,  for  the  sta- 
tute provides  not  for  him.   Siamf.  P.  C.  135.  b. 

S.  And  therefore,  tho  the  statute  of  23  H.  S.cap.  1.  and  25  K 
8.  cap.  3.  excluding  clergy  from  those  found  guilty  in  petit 
treason,  murder,  robbery,  fyc.  excepts  such  as  are  in  the  order 
of  subdeacon,  or  any  superior  orders,  and  directs  them  to  be 
delivered  to  the  ordinary  to.  remain  in  prison  without  purga- 
tion, or  to  be  degraded,  and  thensent  by  the  ordinary  into  the 
king's  bench  to  be  executed,  it  seems,  that  this  privilege  is  at 
this  day  gone.  1.  Because  by  the  statute  of  18  Eliz.  cap.  7. 
all  delivery  of  clerks  convict  to  the  ordinary  is  wholly  taken 
away.  2.  Because  in  aH  those  cases,  where  clergy  is  ousted  by 
the  statute  o{23  H.  8.  clei^  is  ousted  by  the  statute  of  1  E.  6. 
cap.  12.  (except  burning  of  houses,  and  accessaries  before  the 
fact,  which  stand  within  clergy  by  the  statute  of  1  E.  6.  cap. 
12.)  and  in  that  statute  there  is  no  saving  of  any  privilege  for 
clerks  in  orders,  as  there  is  by  23  H.  8. 

And  then  as  to  accessaries  before  the  fact  clergy  is  likewise 
generally  taken  away  by  the  statute  of  4  ^  5  P.  4"  A/,  cap.  4. 
without  saving  of  more  privilege  to  clergymen  than  to  laymen. 

4.  But  as  to  the  privilege  of  a  second  allowance  of  clergy,  it 
should  seem  at  this  day,  clergymen  in  orders  shall  have  benefit 
of  clergy,  a  second,  third  time,  or  oftener. 

The  statute  of  28  H.  8.  cap.  I.  puts  clergymen  in 
orders  under  the  same  pains  and  dangers  in  relation  to  [  875  3 

(t)  Or  ft  traiMoript  thereof,  for  Uie  manner  of  oertifjriDg  which  lee  34  4r  35  A 
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the  statute  of  23  H,  8.  cap,  1.  25  fll.8.  eap.  3.  as  ojdier  periBons 
not  in  orders;  this  takes  away  the  privilege  given  by  23  H,^. 
apd  25  H.  8. 

Then  by  the  statute  of  32  £K  8.  ca/i.  3.  which  makes  the 
former  perpetual^  it  is  farther  enacted,  <<  That  ^uch  persons  as 
be  within  holy  orders,  which  by  the  laws  of  this  realm  ought 
or  may  have  their  clergy  for  any  felonies^  and  shall  be  a4mitted 
to  the  same,  shall  be  burnt  in  the  hand  as  lay  clerks  be  accus- 
tomed in  such  caseS)  and  shjall  sufTer  and  incur  afterwards  all 
aach  pains,  dangers,  and  forfeitures,  and  be  ordered  and  used 
for  their  offenses  of  felony  tp  all  intents,  purposes  and  construc- 
tions, as  lay  persons  admitted,  to  their  clergy,  be,  or  ought  to  be 
ordered  or  used  by  the  laws  and  statutes  of  thia.rei^m,any  law 
or  statute  to  the  contrary  notwithstanding.'' 

This  act  w^s  perpetual  and  subjected  clerks  in  orders,  not- 
withstanding the  statute  of'  4  H,  7.  cap.  13.  to  two  inconve- 
niences, viz.  1.  To  burning  in  the  hand.  2.  Exclusion  of 
clergy  a  second  time. 

,  But  then  the  statute  of  1  £.  6.  eap.  12.  restores  the  privilege 
of  clergy  in  all  cases,  (except  those  p£fenses  cpntain^  in  the 
statute  of  1  E.  6.  and  expresly  excluded  from  clergy,)  as  it  was 
before  l.flls. 

And  altho  b^  this  statute  of  1  £.  6.  the  burning  of  a  clergy- 
man in  orders  in  the  band  is  not  taken  away  by  express  words, 
yet  he  is  restored  to  his  clergy  a  second  or  other  time,  notwith- 
standing he  had  formerly  his  clergy  and  was  burnt  in  the  hand. 

But  altho  in  express  words  it  restores  not  to  clergymen  in 
orders  the  exemption  from  burning  in  the  band  given  by  4  H. 
7.  cap.  13.  yet  it  doth  in  equivalence,  for  it  restores  clergy  in 
alt  other  cases  in  like  manner  and/armf  as  it  waa  b^fin'c  i  H. 
8«  which  as  to  clergymen  in  orders  was  without  burning  in  tlie 
hand,  and  accordingly  to  this  day  their  privilege  in  that  kind 
cii)ntinues:  vide  2  Co.yIn»t.  637.  Hob.  Rep.  294«  Searle  if,  fVU- 
UidfnA. 

And  tis  a  mistake  to  say,  that  if  he  challenge  above 
[  376  ]  twenty,  he  shall  lose  his  clergy  a  second  time^  because 
the  statute  of  1  E.  6.  in  letting  loose  the  clergy  in  other 
offenses  mentions  not  that  case,  for  in  case  of  challenging  above 
twenty,  there  follows  neither  penance  nor  judgment  of  death, 
but  only  his  challenge  is  overruled.(*) 

But  indeed  the  case  of  outlawry  is  casus  omisstiSj  for  tho  in 
the  clause  excluding^  clergy  the  word  attainder  is  in,,  which 
extends  to  an  outlawry,  yet  in  the  second  clause  restoring  clergy 
as  it  was  before  I  ff.8,ia  other  cases  attainder  and  outlawry 
are  omitted. 

(»)  Vtilefiijmi  11.270, 345. 
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As  to  clergy  of  noblemen. 

By  the  statute  of  1  E.  9.  eap.  12«  ^^  Peers  of  parliament  com- 
mitting felonies  within  clergy  may  pray  the  benefit  of  this  act/ 
and  shall  not  be  put  to  #ead,  nor  be  bamt  in  the  hand  for  the 
first  offense,  without  any  attainder  or  corruption  of  blood  to  be 
incurred  thereby,  and  for  the  first  offense  shall  be  deemed, 
tarken  and  used  as  clerks  convict,  which  make  purgation,  with- 
out any  further  privilege  of  clergy  from  henceforth  at  any  time 
after  for  any  cause  to  be  allowd  or  admitted." 

This  privilege  of  peers  to  be  discharged  in  this  manner  ^by 
this  statute,  1.  Musi  be  prayed  by  them*  9.  Extends  to  aU 
cases,  wiiere  a  common  person  may  have  his  clergy.  3.  To 
all  cases  excepted  from  clergy  by  that  statute,  except  murder 
and  poisoning  of  malice  prepense. 

But  it  extends  not  1.  To  felony  put  out  of  clergy  by  any  sub- 
sequent statute.  2.  Nor  to  felonies  within  this  statute,  where 
he  cannot  make  puigatioa,  as  if  he  abjure,  confess  the  felony, 
or  be  outlawd,  by  the  opinion  of  Stan\f.  P.  CfoL  130.  a.  but 
this  latter  seems  doubtful,  especially  at  this  day,  when  delivery 
to  the  ordinary  and  purgation  are  both  taken  away  by  18  Bliz. 
cap.  7. 

I  think  it  was  never  meant,  that  a  peer  of  the  realm  should 
be  put  to  read  or  be  burnt  in  the  hand,  where  a  common  per- 
son should  be  put  to  his  clergy,  neither  is  it  said,  that  he  shall 
be  discharged  by  his  praying  the  benefit  of  this  statute, 
where  a  common  person  shall  have  the  privilege  of  [  377  ] 
clergy  and  mi^y  make  his  purgation,  but  only  where 
he  inay  have  the  benefit  of  his  clergy  in  the  first  clause  of  the 
statute,  the  other  clause,  {chall  be  in  case  of  a  ckrk  contriciy 
that  may  make  purgation^)  is  only  for  his  speedier  discharge 
and  farther  advantage,  and  not  to  restrain  the  general  clause. 

And  therefore  ai  great  lawyer  in  the  late  times  hath  been 
much  blamed  for  burning  a  peer  of  parliament  in  the  hand, 
that  confessed  an  indiptment  of  manslaughter ;  and  it  was  the 
only  error  of  note,  that  the  person  erred  in  to  my  observation* 
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CHAPTER  LII. 

AT  WBAT  TtMB  CLBBOT  IS  TO  BB  AIXOWD. 

Aktibittlt  the  law  was  Teiy  unsettled  in  this  point*  till  set- 
tled by  subsequent  acts  of  parliament  and  resolutions  of  the 
judges. 

Before  the  statute  of  fFestm.  1.  cap.  2.  the  ordinary  would 
challenge  clerks  as  soon  as  they  were  indicted,  nay  sometiones, 
as  soon  as  they  were  imprisond,(*)  before  they  were  indicted, 
as  appears  by  the  statute  of  Marlbr.  cap.  28.(a) 

By  the  statute  of  fFesim.  1.  cap.  2.  it  is  providedy  Que  quant 
clerke  est  prise  pur  reite  de  felonie  4*  9(nt  demand  per  tardi" 
nariej  il  lui  soit  tiuer  soUmque  le  privilege  de  Saint  Esglise 
en  tiel  peril  came  il  appent  solonque  le  custome  avant  ce9 
heures  use,  and  a  direction  given  thereby  to  the  ordinary,  Que 
eeux  que  sont  endites  de  tiel  rette  per  solemne  inquests  des 
probes  hommesfait  in  le  court  le  roy^  en  nul  manner 
[^  378  ]  les  deliverent  sans  due  purgation  j  issint  que  roy  n*eii 

mestier  de  metier  autre  remedy. {^p) 
-  After  this  statute  the  prisoner  was  not  only  to  be  indicted 
before  clergy  allowd,  but  many  times  inquisitions  ex  officio 
were  taken.(t)  1.'  Whether  he  were  a  derk  or  no,  and  if  not 
a  clerk,  he  was  not  delivered  to  the  ordinary.  2.  Whether  he 
were  guilty  or  not,  and  if  not  guilty,  he  was  discharged.  3.  If 
found  guilty,  he  was  then  delivered  to  the  ordinary.  Vidt  2  Co, 
Inst.  164.  8  E.  2.  Coron.  417.  17  E.  2.  Coron.  386.  3  H.  7. 
12.  b.  but  his  goods  were  seised. 

But  this  was  fonnd  a  great  inconvenience  to  the  prisoner, 
because  in  case  of  an  inquest  of  office  he  lost  his  challenges, 
and  besides  po^bly  he  might  be  quit  of  the  felony,  were  he 
put  upon  the  jury. 

And  therefore  in  the  time  of  H.  6.  the  court  was  changed  by 
Prisoty  and  the  prisoner  hath  been  always  since  put  to  plead 
to  the  indictment,  and  if  convict,  then  to  pray  "his  clergy:  vide 
3  H.  7.  12.  b:  Slam/.  P.  Co./ol.  131.  a,  11  Co.  Sep.  Poulter*s 
case. 

But  if  the  prisoner  will  wave  that  advantage  and  will  pray 
his  clergy,  he  may,  for  no  law  ousts  him  of  it,  but  then,  if  the 

(•)  Vide  Bract.  Ub.  III./.  193. 6.  (a)  3  Co.  likft  150. 

(6)  3  Co.  In$L  163. 

(t)  Vide  Fart  I.  p.  180.  in  motk.p.  343.  In  mCw,  Sf  w/nw  ^.  318.  in  Mtif. 
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indictment  be  out  of  clevgy,  he  must  answer  to  the  felony,  or 
he  shall  have  his  penance. 

But  at  this  day  clergy  is  never  granted,  unless  the  party  con- 
fess the  felony,  or  be  convict  by  verdict 

If  a  man  be  indicted  of  a  felony  within  clergy,  and  he  plead 
and  be  convict,  and  it  be  demanded  of  him,  what  he  can  say 
why  judgment  should  not  be  given  against  him,  he  may  pray 
his  clergy,  tho  there  be  no  ordinary  to  demand  him,  for  as  shall 
be  said  in  this  case^  the  ordinary  is  but  the  minister  of  the  court, 
and  it  is  not  now,  as  antiently,  used  for  the  ordinary  to  demand 
a  prisoner,  but  he  may  pray  his  clergy  himself. 

If  in  that  case  the  ordinary  demand  not  the  prisoner,  nor  the 
prisoner  himself  prays  his  clergy,  yet  if  it  appear  to  the  courts 
that  he  is  a  clerks  or  be  so  named  in  the  indictment  or 
appeal,  the  court  may,  and  it  seems  ought  ex  officio  to  [  379  } 
allow  him  his  .clergy,  but  howsoever  they  thought  not 
to  execute  him.    22  E.  3.  Coron.  254.  Jibridg.  ^mz.  74.(i;) 

If  by  any  mistake  or  oversight  the  court  should  give  judg- 
ment against  him,  y^t  they  may,  (and  as  I  think,}  ought  to  aUow 
him  his  clergy  after  his  attainder. 

And  therefore  the  prisoner  condemned  shall  in  such  a  case 
be  allowd  his  clergy  under  the  gallows,  if  the  judge  con^e  that 
way,  34  H.  6.  49.  a.  b.  This  is  agreed  may  be  done  by  the 
judges  of  the  king's  bench,  as  justices  of  peace,  because  their 
commission  continues,  but  it  is  doubted,  how  it  can  be  done  by 
justices  of  oyer  and  terminer  after  their  session  ended.  Crompi. 
Just.  119.  a. 

And  it  is  true,  that  tho  they  may  allow  clergy  during  the 
adjournment  of  their  commission^  yet  they  cannot  do  it  after 
their  session  is  over,  but  they  may  reprieve  him  after  judgment, 
notwithstanding  their  session  determined,  upon  consideration 
that  he  can  read,  and  then  may  allow  him  his  clergy  as  a  clerk 
attaint  at  the  next  session.  3  fy  4  Eliz,  Dy.  a. 

vf .  is  indicted  of  a  felony  within  clergy,  and  hath  his  book 
delivered  him  but  cannot  read,  and  the  ordinary  retjirns  ac- 
cordingly non  kgity  and  it  is  entered  of  record  non  legit j  and 
the  court  reprieves  him  till  another  sessions,  and^by  that  time 
he  hath  learned  to  read,  tho  the  gaoler,  that  taught  him  to 
read  jii  the  mean  time,  was  antiently  punishable,  yet  he  shall 
be  admitted  to  his  clergy  and  be  delivered.  27  ^ssiz.  44. 
fi.  11.  Dy,  205.  a.  b,  per  omnes  justiciarios^  Dy.  214.  6« 
Stone^e  case. 

And  the  same  law  it  is,  if  judgment  of  death  were  entered 
against  him  upon  fion  legit  returned^  yet  if  he  can  read  after^ 

(c)  This  case  it  in  13  iiMis.  15. 


a7»         HISTORIA  PLAXJitORtJM  CORONiE. 

he  shall  be  delivered  to  the  ordinaiy  wd  have  his  clei^^  per 
omnes  justiciaries,     34H.6,49.  Coron.  20.{*) 

If  a  roan  abjure  the  kingdom,  (which  is  an  attainder  in 
law,)  and  come  back  again,  he  shall  have  the  privilege  of  his 
clergy,  as  a  clerk  attaint.  8  H.  6.  Kehv.  186.  b.  BasL  JSnir. 
fol  1.  A. 

.  But  in  antient  time  be  was  not  delivered  to  the 
[  880  ]  ordinary,  but  remanded  to  prison  till  be  obtained  the 
king's  pardon  for  returning  into  the  kingdom  without 
licence,  and  that  being  obtained  he  should  be  delivered  to  the 
ordinary,  1  E.  3. 16.  b,  Coran.  155.  Sian^.  P.  C.  Lib,  II.  cap.  50. 
but  this  law  is  antiquated:  vicU  Ras4.  Ent.  fol.  I.  b.  ew  7\ 
15  H.  7.  rot.  «.  ^ 

If  a  man  indicted  of  a  felony  within  clergy  stands  mute,  yet 
be  shall  have  liis  clergy.  Moore^s  Rep.  n.  738.  p.  550.  fyin-- 
ter^s  case,  yea  tho  judgment  of  peine  forte  4*  dvre  were  given 
against  him,  if  the  case,  as  it  appears  u^on  the  indictment,  be 
within  clergy,  for  the  court  in  this  case  ought  to  be  of  couneel 
with  the  prisoner  in  favorem  vt/av  tho  he  be  wilful. 

If  the  approver  disavow  his  appeal^  or  be  vanquished  in 
battle,  or  become  recreant  therein,  yet  he  shall  have  the  privi* 
lege  of  clergy,  if  the  cause,  for  which  he  is  indicted,  be  within 
clergy. 

But  in  these  cases  of  attainder  antiently  they  were  delivered 
to  the  ordinary  absque  purgaiione.    15  If.l.  Rast.  Ent.  1. 6« 


CHAPTER  LIIL 

CONCERNING   THE   MANNEB   HOW,  AND   THE   JUDGE  BY   AND 
BEFORE   WHOM  ClERGT  18   TO   BSr  PRAYED   OR  ALLOWD. 

Antiently  the  ordinary  took  upon  him,  as  the  person  that 

was  to  judg^of  the  competency  or  incompetency  of  the  clerk. 

But  in  truth  the  king's  justices  were  the  judges  both  touching 

the  competency  of  the  clerk  to  be  admitted,  and  the  sufficiency 

or  insufficiency  of  his  performance  therein,  and  the 

[  381  3  ordinary  was  in  truth  but  the  minister  to  the  court. 

5  Co.' Rep.  26.' A.  case  of  ecclesiasiical  faw.{a) 

If  the  ordinary,  had  challenged  one  as  a  clerk,  that  the  court 

.     '  .      .  .  ^ 

(*)  Thede  points  cannot  now  come  in  qncstioD,  for  the  necessity  of  reading  is 
entirely  taken  away  by  5  Attn.  cap.  6. 
(a)  Vide  KtL  38. 51. 
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judged  not  to  be  sucbythe  ordiniEtry  or  bishop  should  be  fined^ 
and  his  temporalties  seised,  7  H.4.4l.b.  Siamf,  P.  C.  132, 
1 33,  and* the  felon  shall  be  hanged.     7  E.  4.  29.  o.  9  E.  4.  28.  a. 

Again,  if  the  ordiiKaty  refuse  one  that  can  read,  and  return 
non  legitj  yet  the  coui^t  may  hear  hiro,  and  if  they  judge  him 
to  read  sufficiently,  the  prisoner«hall  be  saved  notwithstanding 
the  refusal  and  return  of  the  ordinary,  and  accordingly,  if  the 
ordinary  be  absent,  the  court  may  give  him  his  book.  7  E.  4. 
29.  a.  9  E.  4.  28.  a.  7  H.  4.  41.  A.  34  H.  6.  49.^ a.  A.  Stamf. 
JP.  C.  Lib.  11.  tap.  45.  foL  132,  133. 

And  therefore  the  judge  may  and  usually  doth  appoint  the 
verse,  that  the  clerk  shall  read,  Slamf.  P.  C.  ubi  ^upra,  and 
therefore  the  practice  of  Bryan  and  Starkly;  21  £.  4.  21.  is 
justly  reprovable,  who  when  they  delivered  a  book  to  the  pri- 
soner and  he  read  well  in  the  presence  of  the  justices,  yet 
when  the  ordinary  returned  nan  legity  gave  judgment  of  death 
against  the  prisoner,  for  in  t1*uth  the  ordinary  is  but  the  mint 
ister,  or  at  most  the  assistant  to  the  court,  and  not  the  judge. 
Hob: Sep.  p.  ^90.  Seatle  ii  fFiUianM.{b) 


CHAPTER  LI V.  [882] 

CONCERHING    THS    CONSBQVXNCES   OF   CLEROT   GRAlfTED    OR 

PRATED. 

The  consequences  or  effects  upon  clergy  granted  are  consider- 
able in  two  ways,  1.  What  they  were  before  the  statute  of 
18  Eliz.  and  2.  What  since. 

Touching  the  consequences  of  clergy  before  the  statute  of 
18  Eliz.  they  were  these. 

I.  Regularly  when  clergy  was  granted,  there  was  an  entry 
made  by  the  court  of  king's  bench,  Ei  tradito  ei  hie  per  euriam 
libra  legit  ut  clericuSj  fy  J.  S.  (the  ordinary  or  his  deputy,) 
petit  ipsum,  ut  clerieumj  prsefato  ordinaria  deiiberarij  idea 
consickratum  esty  gudd  prasdictus  A.  B.  liberelur  prs^ata 
ordinaria.  And  if  it  be  without  purgation,  then  there  is  this 
added,  aalvo  custodiend?  absque  aliqd  purgatione  inde  de 

(b)  Bat  this  learning  is  now  out  of  nse,  for  by  5  Ann.  cap.  6.  every  person  con- 
Ticted  of  a  felony  within  the  benefit  of  clergy,  shall,  upon  praying  the  benefit 
of  that  statute,  withoat  any  reading,  be  allowd  to  be,  and  be  punished  as  a  clerk 
fonTict,  ftod  this  shall  be  as  effectiuil  and  advantageous  to  him,  as  if  he  had  read 
u  aderk. 
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emiero  fadtmJ^  subperieuh^  quod  ineunML  17  fll  7.  Roi.  2« 
Bast  Entries  12U€l  But  if  it  be  not  without  purgation^  then 
that  clause  is  omitted. 

This  is  the  form  of  the  awaid  in  the  king's  bendiy  but  before 
justices  of  gaolHlelivery  the  entry  eoaunonly  is,  Et  tradiiuw 
erdinarioy  either  generally  or  absque  purgaiianef  as  the  cause 
requires.    M.2^d  EUz.  L^  1^05.  ft.  4>  ibid  215.  a. 

II.  When  he  was  so  delivered  to  the  ordinary,  he  was  to 
remain  in  the  ordinary's  prison;  viz.  if  committed  generally, 
then  he  was  to  remain  till  be  had  made  his  purgation,  if  aBsgue 
purgaiianef  then  he  was  to  remain  there  during  his  Ufe,  unless 
the  king  pardon  him. 

And  if  the  clerk  had  broke  prison,  this  was  not  a  felony 

within  the  statute  of  1  £  9.  defrangeniibus  prUonam  ;(*)  but 

if  the  clerk  were  attaint  and  delivered  to  the  ordinary  and  broke 

prison  and  escaped,  and  were  after  taken,  he  should 

[  383  ]  have  been  executed  upon  his  first  attainder,  quad  vide 

21  Jlssiz.  43. 

But  by  the  statute  of  23  H.  8.  cap.  11.  if  such  a  clerk  break 
the  prison  of  the  ordinary  and  escape,  this  is  made  felony  with- 
out clergy;  only  the  clerk,  if  in  orders,  being  convict  was  to 
be  delivered  to  the  ordinary  without  puliation,  and  he  might, 
if  he  pleased,  degrade  him  and  send  him  into  the  king's  bench 
with  letters  signifying  his  degrading,  and  that  court,  have  the 
record  of  the  conviction  before  them,  might  give  judgment  and 
award  execution,  as  if  he  had  been  a  layman  and  found  guilty 
before  them. 

But  this  among  the  rest  of  the  febnies  enacted  in  the  time  of 
H.  8.  was  repealed  by  1  E.  6.  cap.  12.  4*  1  Mar.  cap.  1. 

III.  If  the  clerk  were  committed  generally,  he  might  make 
his  purgation,(**)  the  form  whereof  is  unnecessary  to  recite, 
being  it  is  now  taken  away  by  18  EUz-  and  is  fully  described 
and  directed  by  Stamford  Lib.  II.  cap.  48.  fol.  138.  and  the 
statutes  of  fFestm.  I.  cap.  2.  4  H4.  cap.  3. 

And  if  the  ordinary  would  not  admit  a  clerk  to  his  purgation, 
a  writ  might  issue  out  of  the  chancery  to  command  it,  where 
by  law  it  might  be  done.  15  II.  7.  9.  a.  per  Fineux.  ' 

And  when  he  had  made  his  purgation,  be  had  always  resti- 
tution of  his  lands  seised,  unless  he  were  attaint.  8  E.2.  Far- 
feilure  34. 

But  as  touching  goods  the  difference  was  thus: 

If  before  conviction  upon  his  arraignment  the  prisoner  had 


r 


(*)  Became  tlntt  atatate  was  ooDatrued  to  eatead  oiilj  to  the  king't  prism 
vUU  Pari  I,  p.  GO^ 

(«*)  Thia  was  a  trial  befbro  the  ordinary  by  a  jary  of  twelve  clerke,  whereiB  if 
he  waa  acquit,  he  waa  discharged ;  if  found  guilty,  he  was  degraded* 
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hiB  ctergy,  (as  was  used  c<^n|nioiil7  Ixefort  the  time  of  H  ^} 
iheoi  if  he  made  his  purgation,  upon  signification  thereof  td  the- 
chancery  he  bad  a  writ  to  the  eheriff  to  restore  hinr  his  goods,: 
nUied  de  emusd/ugam  Jecerity  for  then  he  had  no  restitiuion, 
JFl  iK  B.  6S.a.  hut  if  he  died  before  purgation,  bis  exeeutors- 
could  not  have  it. 

But  if  he  had  pleaded  to  inquest,  and  were  conrict,  then  tho 
goo^s  were  forfeited  by  the  ^nvictioDy  and  he  should 
pot  bave^  restitution  of  his  goods  upon  his  purgationi^  []  884  ] 
and  althp  the  law  W|is  taitea  antientiy,  that  even  in 
€»ise  of  a  conviction,  unless  there  were. ant  attainder  also  by 
judgment,  he  should  upon  his  puliation  have  had  restitution. . 
3  E.  d.  Coron.  365.  40  E.  8.  49  a.  yet  of  latter  times  the^  law 
hath  constantly  obtained  otherwise,  as  appeareth  8  JH.  4.  2.  cu- 
dO  E.  4.  5.  B.  Coron.  166.  JPUno.  Com.  2m.  b.  Slamf.  JP.  C. 
Ub^  III.  cap^  23.  vide  3  E.  3.  Coron.  332. 

And.  the  same  law  seems  to  be,  if  be  come  not  «n  upon  the 
exig^t  awarded,  if  he  fled,  if  he  stood  mute,  or  ehallengod 
abo?e  thirty-five,  for  in  all  these  cases  he  forfeited  his  geods, 
aod  should  not  have  restitution  upon  his  puigalion,  vide  6  B.  %* 
Coron^  417.  where,  tho  he  prayed  his  clergy  before  eonvKtion, 
yet  upon  an  inquest. of  office  finding  him  guilty  be  forfeited  his 
gdods;  the  like  H.  17.  E.  2.  B.  B.  rot.  87.  Bert/,  in  the  bishop 
of  Herefyrd'e  caso  before  cited  cap.  44.  p.  386. 

But  a  the  clerk  were  delivesed.  to  the  ordinary  absque  pur-^ 
gutione^  there  he  continued^  prisoner  during  his  life,  unless  par-, 
doned  by  the  king,  and  the  king  had  not  only  his  goods,  as 
absolutely  forfeited,  but  also'  the  profits  of  his  lands  during  his 
life,  as  appears  by  the  bocAs  above  cited. 

And  if  the  clerk  were  so  delivered  absque  purgatione^  if  the 
ordinary  went  about  to  admit  him  to  purgation,  a  writ  might 
issue  out  of  the  chancery  tp  prohibit  him.  Cktus.  22  H.  3.  tn. 
17.  dors^  Ephcopo  Exon.  A  14.  E.  3.  B.  B.  rot.  19.  Lond* 
and  he  sbsdl  for  it  be  fined,  and  his  temporalities  seised  for  tho 
conten^>t,  and  by  some  books  it  is  ao  escape  in  the  ordinary. 
9  jr.  4«  28.  a. 

Tliere  were  certain  cases,  wherein  the  clerk  was  delivered  to 
the  ordinary  absque  purgaiione.  I.  Where  he  was  outlawed 
of  felony  23  H.  8.  cap.  I.  Baet.  Entries  121.  a.  2.  Where  he 
confessed  the  felony  either  upon  his  arraignment,  or  become  aa 
approver,  or  confessed  and  abjured  and  after  came  into  the 
realm  again,  for  against  his  own  confession  he  should  not  be 
admitted  to  purge  himself  of  the  drime  he  confessed.  3  H.  1. 
12  9.  3.  If  be  had  judgment  giveu  against  him,  whereby  he 
was  aUaint.  10  E,  3.  Corori.  247.  4.  If  he  were  in 
orders  and  broke  the  prison  of  the  ordinary  and  made  [  38&3 
VOL.  u. — ^28 
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bis  escape,  by  the  statute  of  23  H.  B.  cap.  11.  5.  Where 
a  man  in  orders  was  convict  of  any  of  the  felonies  ousted  of 
clergy  by  23  H.  8.  cap.  1.  be  was  to  remain  during  his  life 
without  purgation,  and  the  ordinary  might  degrade  him  and 
tend  him  into  the  king's  bench  to  receive  judgment.  6.  If  he 
were  only  convict  by  verdict  in  an  appeal,  he  should  not  make 
his  purgation.  12  i?.  2.  Caron.  109.  10  E.  2.  Coron.  247. 

IV.  If  a  felon  had  his  clei^,  regularly  he  was  never  to  be 
arraigned  again  before  the  king's  justices  for  the  same  felony, 
.unless  it  were  in  case  where  he  broke  the  prison  of  the  ordinary 
and  escaped.  20  E.  2.  Coran.  232.(a) 

V.  If  a  clerk  had  his  clergy  for  felony,  he  was  not  to  be  ar- 
raigned for  any  other  felony  by  him  committed  before  his  clergy 
allowed,  for  by  the 'Statute  of  25  E.  3.  eap.  5.  pro  ckroy  it  is 
enacted, '^^  That  he  shall  be  arraigned  of  all  his  felonies  at 
once,''(i)  yea  and  altho  he  only^rayed  his  clergy,  tho  there  be 
no  entry  of  record,  that  he  read  or  was  delivered  to  the  ordinary, 
yet  by  force  of  this  statute  he  shall  not  be  arraigned  of  any 
felony  committed  before,  for  the  first  felony  being  within  clergy, 
and  he  praying  his  clergy,  it  was  the  fault  of  the  court,,  that  he 
bad  it  not,  which  shall  not  turn  to  his  disadvantage.  T.  4  Eliz. 
Dy.  214.  ^.  Sione^a  case. 

Yet  this  hath  some  exceptions,  for  if  he  had  committed  trea* 
son  against  the  king  before  his  clergy  admitted,  he  may  after 
his  clergy  and  after  his  purgation  also  be  indicted  and.arraigned 
for  that  treason,  because  it  was  an  offense  not  within  benefit  of 
clergy. 

VI.  If  he  had  committed  a  felonf  after  he  had  his  clergy,  and 
was  delivered  to  the  ordinary,  he  should  be  put  to  answer  that 
felony,  vide  4  Eliz.  Dy.  214.  b.  and  if  he  had  killed  his  keeper 

and  thereby  escaped  of  the  ordinary's  prison,  he  should 
[  386  ]  not  for  that  felony  have  had  his  clergy  for  it,  frusira 

Ugis  auxilium  qusBritj  qui  in  kgem  committiL  8  E. 
2.  Coron.  419.  22  E.  3.  Coron.  250. 

The  case  of  Slonef  4  Eliz.  Dy.  214.  b.  was  this. 
Slant  conunitted  two  felonies  the  same  day,  one  (suppose  it 
burglary)  out  of  clergy,  the  other  (isuppose  it  larceny)  within 
clergy,  he  is  indicted  of  the  larceny,  he  pleaded  and  was  con- 
vict, and  prayed,  his  clergy,  and  entered  non  Itgil  ut  clerieu9, 
and  no  judgment,  qudd  Iradalur  ordinarioy  but  is  reprieved 
without  judgment  to  another  sessions,  at  which  he  is  indicted 

(a)  For  In  Uiat  case  eceUiia  ipiwn  tueri  non  debet^  vide  Braeton^  Uh.  IIL  de 
tonmH^f*  131.  a. 

(6)  This  sUtQte  was  onlj  in  affinnaoce  of  the  common  law,  for  be  was -to  be 
degraded  by  the  ordinary,  and  this  was  thought  a  sofficieot  ponisbmeiit  for  all 
offenses  committed  before  degradation;  tide  BrttcUm,  Lib*  111.  de  eorvna,  cop.  9. 
/133.4. 
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« 

of  the  other  felony  oiU  of  clergy,  but  supposed  to  be  the  same 
day  when  the  fornier  felony  was  committedi  he  is  arraigned 
and  pleads  non  culp,  and  is  found  guilty,  8;  petit  libtum  ^ 
legit  ut  clericu^j  sed  non  crematur^  negue  traditur  ordinario, 

I,  It  was  agreed,  that  this  second  reading,  notwithstanding 
the  non  legit  first  entered,  is  a  good  discharge  of  the  first  felony 
within  clergy  per  omnes  jusliciarios^  £h/.  205.  a.  b,  but  then, 
.2.  The  question  Was,  what  should  be  done  as  to  the  second  not 
within  clergy,  whereof  he  was  indicted  and  convicted:  by  seven 
justices  he  shall  have  judgment  to  die,  because  it  shall  be  in* 
tended  a  felony  committed  after  the  first  arraignment,  but  by 
other  seven  he 'shall  be  discharged,  for  it  shall  be  intended  a 
felony  committed  the  same  day,  as  it  is  laid,  and  tho  there  be 
DO  award,  gudd  tradatur  ordinario^  yet  that  was  th%act  of  thB 
eourt  and  shall  not  prejudice  him;  but  he  shall  be  adjudged  in 
the  custody  of  the  ordinary  from  the  first  prayer  of  his  clergy. 

But  afterwards  28  Maii  8  Eliz.  he  was  indicted  folr  murder 
committed  the  first  oi^pril  1  Eliz.  and  was  convict  and  had 
judgment,  and  was  executed,  and  yet  that  murder  was  before 
his  ctergy  prayed,  and  before  the  statute  of  2  EUz.cap.  4.  there-* 
fore  it  seems  the  former  opinion  obtained,  for  if  he  had  been 
discharged  by  his  reading  as  to  the  felony,  whereof  he  was  first 
indicted,  he  must  have  been  discharged  of  all  felonies  committed 
before  his  first  arraignment.  The  only  salve  that  I  can  think 
of  is  either,  1.  That  he  should  h^^r^  pleaded  it  and  did 
]K>t ;  or  2.  That  the  legit  nt  clericus  must  be  intended  [  387  3 
to  be  applied  to  the  second  felony  only,  and  not  to  the 
first,  whereupon  fion  legit  was  entered.  Dy.  215.  a. 

And  thus  far  touching  the  effect  of  clergy,  as  it  stood  before 
8  «•  18  Eliz. 

By  these  two  statutes  two  great  alterations  were  made  in  the 
whole  business  of  clergy  which  took  away  many  of  those  intri- 
cate questions,  tedious  proceedings^  and  great  inconveniences, 
that  were  therein  before  this  time. 

1.  By  the  statute  of  3  Eliz.  cap.  4.  it  is  enacted,  <<  That  every 
t)erson,  which  shall  hereafter  upon  his  arraignment  for  any  fe- 
lony be  admitted  to  4he  benefit  of  clergy  by  the  laws  of  this 
realm,  and  delivered  to  the  ordinary  for  the  same,  and  shall 
make  his  due  purgation  for  the  same- offense  or  oSenses,  where- 
iipon  he  was  so  admitted  to  his  clergy,  and  shall  before  his  ad- 
mission to  Kis  clergy  have  committed  any  other  such  offense, 
whereupon  clergy  by  the  laws  or  ^statutes  of  this  realm  is  not 
allowable,  and  not  being  thereof  before  indicted  and  acquitted, 
convicted,  or  attainted,  or  pardoned  shall  and  may  be  indicted 
or  appealed  for  the  same,  and  thereupon  put  to  answer,  and 
ordered  and  used  in  all  things  accordii^  to.the  laws  and  statute^ 
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of  this  realm  in  sodi  manner  and  forn^  as  Ibo  no  sodi  admission 
to  clergy  had  been." 

Bjr  this  statute,  the  all  otber  felonies  within  clergy  befoio 
clergy  admitted  stand  discharged,  as  they  were  at  common  law, 
yet  felonies  ont  of  dergy  committed  before  clergy  allowed  may 
still  be  prosecuted,  notwithstanding  clergy  allowed,  and  so  as 
to  so  much  it  repealed  the  statute  of  25  B,  3.  pro  cUro^  cap.  S. 

Then  at  the  parliament  of  18  Eliz.  cap.  7.  it  is  enacted,  *'  That 
every  person,  which  at  any  time  hereafter  shall  be  admitted 
and  allowed  to  have  the  privilege  of  clergy,  shall  not  thereupon 
be  delivered  to  the  ordinary,  as  hath  been  accustqmed,  but  after 
such  clergy  allowed,  and  burning  in  the  hand  according  to  the 
statute  in  that  behalf  provided,  shall  forthwith  be  enlarged  and 
delivered  nut  of  prison  by  the  justices,  before  whom  such  clergjr 
snail  be  granted,  that  cause  notwithstanding,  provid^, 
[  388  ]  that  the  justices  may  for  farther  punishment  detain  the 
clerk  in  prison  for  any  time  not  exceeding  one  year.(c) 

^  Provided  that,  if  any  one  shall  be  convicted  of  carnal  know- 
ledge, and  abusing  a  woman  child  under  ten  years,  such  offense 
Aall  be  felony  without  clergy. 

^  Provided,  that  any  person  admhted  to  the  benefit  of  clei^ 
shall  notwithstanding  the  same  be  put  to  answer  other  felonies, 
whereof  he  shall  be  indicted  or  appealed,  not  being  thereof 
before  acquitted,  convicted,  attainted,  or  pardoned,  and  shall  in 
such  manner  be  arraigned,  tried,  adjudged,  and  suffer  such  exe* 
cution  for  the  same,  as  he  or  they  should  have  done,  if  as  a 
clerk  or  clerks  convict  they  had  been  delivered  tp  the  ordinary, 
and  there  had  made  his  or  their  due  purgation." 

Upon  this  statute  these  points  are  clear. 

1.  That  if  before  his  clergy  admitted,  he  had  committed  any 
other  felony  within  clergy,  he  is  cleared  of  them  as  well  as  of 

(e)  By  5  Ann.  cap,  6.  it  is  enacted,  **  That  where  any.  person  sliall  be  convict 
of  larceny  the  judges  shall  award  him  to  the  work-hoose  or  hoase  of  correction, 
there  to  be  kept  without  bail  at  the  discretion  of  the  judges,  not  les^  than  six 
months,  nor  more  than  two  years  ftom  the  conviction,  an  entry  whereof  is  to  be 
made  on  record,  and  if  such  offender  escapes  he  shall  be  committed  to  such  haom 
there  to  remain  not  less  than  twelve  months,  nor  more  than  four  years.** 

By  4  Oeo,  1.  cap,  11.  and  6  Oeo,  1.  cap.  33.  "  The  court  may  order  any  persoQ 
eonvicted  of  laroeqy,  or  any  felonious  stealing  of  money,  ife»  within  clergy,  (ez* 
cept  persons  convict  for  receiving  stolen  gooSs,  knowing  them  to  be 'stolen,)  in* 
stead  of  being  burnt  in  the  hand  or  whipt,  to  be  transported  to  any  of  his  Majes. 
ty*s  plantations  in  Ameriea^  for  the  space  of  seven  years;  and  persons  convict  lor 
receiving  stolen  goods,  knowing  them  to  be  stolen,  or  for  offenses  without  clergy, 
but  pardoned  generally  upon  condition  of  transportation,  to  be  transported  for  the 
term  of  fourteen  years;  and  if  any  shall  rescue  or  aid  such  offender  to  make  his 
escape,  or  if  such  offender  shall  return  or  be  found  at  large  without  leave  before 
the  expiration  of  his  term  in  Great  Britain  or  Ireland^  he  or  they  shall  de  deemed 
^ttUty  of  felony  without  clergy.*' 
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that  whereupon  he  hath  his  clergy,  for  his  burning  in  the  hand 
is  in  lieu  of  his  delivery  to  the  ordinary  and  purgation. 

2.  That  as  to  former  felonies  out  of  clergy  he  is  not  dis- 
charged by  his  admission  to  clergy/but  shall  be  put  to  ans^xrer 
them. 

3.  That  by  his  conviction  he  forfeits  all  his  goods  that  he  hath 
at  the  time  of  the  conviction,  notwithstanding  his  burning  in  the 
hand.  '^ 

4.  That  yet  by  his  burning  in  the  hand  he  is  put  into 

a  capacity  of  purchasing  and  retaining  other  goods,  [  389  J 
because  the  statute  taking  away  delivery  to  the  ordi- 
nary and  purgation,  which  should  have  restored  him  to  that 
capacity,  gives  him  the  capacity  of  purchasing  and  retaining 
other  goo(te,  and  is  in  nature  of  a  pardon. 

5.  That  presently  upon  his  burning  in  the  hand  he  ought  to 
be  restored  to  the  possession  of  his  lands,  and  from  thenceforth 
to  enjoy  the  profits  thereof. 

6.  That  altho  he  be  not  burnt  in  the  hand,  but  the  king  par** 
dons  it,  he  is  thereby  put  into  the  same  condition,  as  if  he  were 
burnt  in  the  hand,  and  rendered  a  person  capable  now  to  pur- 
chase and  retain  goods,  altbo  the  words  of  the  statute  are  ajier 
clergy  allowed  and  burning  in  the  hand  he  shall  be  delivered. 
These  are  all  points  resolved  in  5  Co.  Rep.  110.  a.  Foxley^scase^ 
and  1\  41  Eliz.  Hes ion's  case  therein  cited.(*) 

7.  And  consequently  after  clergy  and  burning  in  the  hand  be. 
shall  not  be  proceeded  against  by  the  ecclesiastical  judge  to 
deprivation  or  other  ecclesiastical  censure,  for  it  amounts  to  a 
piirdon  by  the  king.  Hob.  Rep.  p.  288.    Searle  &  Williams. 

8.  That  notwithstanding  this  statute  requires  burning  in  the 
hand  to  discharge  a  clerk  convict,  yet  a  clerk  in  holy  orders, 
vit.  in  the  order  of  subdeacon  or  above  shall  not  be  burnt  in  the 
hand,  but  the  privilege  allowed  them  by  the  statute  of  4  H.  7. 
cap.  1 3.  to  be  saved  from  burning  in  the  hand  continues  to  them^ 
2  Co.  Inst.  637- 

9.  And  upon  the  same  accoqnt  they  may  have  their  clergy  in 
cases  within  clergy  a  second  time 'according  to  the  statute  of 
4  H.  V^^'  ^^*  notwithstanding  this  statute. 

10.  That  altho  a  clergyman  in  orders  shall  not  be  burnt  in  the 
band,  yet  by  virtue  of  the  statute  4  H.  7.  cap.  13.  and  of  this 
statute  after  his  discharge  given  by  the  court  he  shall  have  the 
same  privilege  as  if  he  had  been  burnt  in  the  hand,  i(nd  therefore 
shall  not  be  drawn  in  question  in  the  ecclesiastical  court  to  de- 
prive him  or  inflict  any  ecclesiastical  censure  upon  him.  Hob. 
Rep,  2bS.  Searle  &  fVaiiams. 

(*)  FU^niprip.  978. 
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'  11.  That  notwithstanding  this  statute  takes  away  deliveiy  t6 
the  ordinary,  and  inflicts  burning  in  the  hand,  yet  the  privilege 
of  peers  of  parliament  exempting  them  from  reading  and  hum- 
ing  in  the  hand  for  the  first  pffense  is  not  hereby  at  all  dimin- 
ished or  altered. 

12.  That  the  plea  of  auier/oiis  eontriet  and  had  his  clergy 
stands  as  a  good  bar  to  a  new  arraignment  for  the  same  felonjr, 
as  it  did  before  this  statute. 

13.  That  if  a  roan  be  indicted  of  murder,  and  upon  not  guilty 
pleaded  is  found  guilty  of  manslaughter,  and  prays  his  clergy^ 
tho  he  neither  be  burnt  in  the  hand,  nor  hath  his  clergy  allowed, 
but  the  court  will  advisie  upon  it,  yet  this  stands  as  a  good  bar 
to  a  new  indictment  or  appeal  for  the  same  felony,  for  the  pri- 
soner hath  done  what  he  can  in  praying  his  clergy,  which  prayer 
is  recorded  petit  librum^  and  it  is  the  act  of  the  court  to  advise, 
and  their  delay  in  allowing  him  clergy,  or  burning  him  in  the 
hand  shall  not  prejudice  the  prisoner.  4  Co.  Rep.  45.  b.  PFigg*$ 
case  and  Hplcro/t^s  case  adjudged.  Co.  P.  C.  cap.  57. p.  131. (tf) 


[  391  ]  CHAPTER  LV. 

COjBfCERNINO   JT7DOMEKTS  IN   THE    SEVERAL  KINDS  OF   CAPITAI. 

OFFENSES. 

HAviNa  now  gone  through  the  preparatories  to  judgment, 
namely  indictment,  pleas,  trial,  and  clergy,  I  come  to  consider 
of  the  judgments  that  are  to  be  given  in  several  capital  ofienses, 
and  therein,  1.  I  will  consider  the  several  kinds  of  judgments. 
2.  Who  are  the  judges,  that  may  give  them.  3.  How  and  in 
[what  manner.]  [1] 

• 

{d)  This  point  was  howeyer  mach  litigated,  and  at  last  aolemnly  mtUed  in  the 
ease  of  ArtMtnmg  and  Id»U  T.S.  W»  3*  ^*  /2.  rtft,  565.  Kd,  93.  that  a  conviction 
of  manslaughter,  and  that  he  was  a  clerk  and  readj  to  read,  if  the  coart  woold 
have  allowed  him,  is  a  good  bar  to  an  appeal,  altho  the  court  had  not  <^led  the 
defendant  to  judgment,  but  coiitinued  him  over  with  a  curia  advtsare  oial. 


[1]  When  the  offence  is  capital,  the  prisoner  is  immediatelj  or  at  a  convenient 
time  soon  after  asked  what  he  has  to  say  why  judgment  of  death  should  not  be 
pronounced  against  him,  4  Bl.  Comms,  375 ;  R.  v.  Royce^  4  Burr.  3086 ;  2  HawL 
ck.  48,  §  2.  But  by  staU.  4  Geo.  IV.  ehap.  48,  and  6  &  7  Wiil,  IV.  chap.  30, 
the  court  may  record  the  sentence  of  death  without  pronouncing  it  in  open  court. 

The  court  may  aasete  a  fine  but  cannot  award  aa?  corporal  punishment  onlesB 
the  defendant  be  personally  present,  2  /fatoJk.  ch,  48,  §  17;  £,▼.  /fsitn,  Burr.  1786| 
it  V.  HMngbury,  AB,6lC.  329;  6  Z>«&  R.  345. 

If  the  defendant  is  at  large  and  will  not  attend  volontarily  a  capias  is  awafdod 
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Firsts  for  the  several  kinds  of  judgments  I  sh^ll  cdnsider  these 
particulars. 

i.  What  judgnient  is  to  be  given  in  case  of  an  acquittal  of  any 
capital  offense. 

2.  What,  when  clergy  is  allowed. 

3.  What  to  be  given  againsi  a  person  convicted  of  treason,  as 
against  the  king. 

4.  What  to  be  given  in  case  of  petit  treason. 

5.  What,  in  case  of  felony, 

6.  What,  in^case  o{ peine  fori  4"  dure. 

I.  The  judgment  upon  the  acquittal  of  the  prisoner  is  eithef 
when  he  is  acquitted  by  special  plea,  as  of  auter/oits  acquit^  or 
of  a  pardon,  ^*c,  or  other  matter  in  bar,  or  else  when  he  is  ac-^ 
quitted  upon  not  guilty  pleaded;  and  of  these  in  their  order. 

If  the  prisoner  pleads  the  king's  pardon,  the  conclusion  of  his 
plea  is  ordinarily  thus,  quarum  quidem  literarum  domini  regis 
(ac  dicti  brevis  if  there  be  a  writ  of  allowance  also  pleaded,} 
prsetextu  prsedictus  71  H.  petit  qudd  ipse  de  prsemissis  per 
curiam  hlc  dimittatnr  &c.  super  quo  visis  &  per  curiam  hic  intel- 
lectis  omnibus  &  singulis  praemissis  consideratum  est,  qu6d  pvm* 
dictus  T,  H,  eat  inde  sine  die,  4*e.  and  in  the  margin  of  the  roll 
there  is  commonly  entered  literse  patentes  allocantur: 
sine  die,  fyc.  and  no  other  judgment  is  usually  entered  [  892  ] 
in  such  case.  Rast.  Entries  455.  a.  b. 

'  If  the  prisoner  pleads  auterfoits  acquit,  or  convict,  or  attaint 
de  mesme  felony,  and  avers  it  to  be  the  same,  (as  he  knust,)  the 
conclusion  of  his  plea  is,  &  hoc  paratus  est  verificare,  unde  petit 
judicium,  &  qu6d  ipse  de  praemissis  per  curiam  hic  dimittatur, 
and  sometimes  and  most  commonly  pleads  over  to  the  felony 
not  guilty. 

Et  David  TVaterhouse  armiger.  coronator  &  attornatus  do- 
mini regis  in  curi^  ipsius  regis  corim  ipso  rege,  qui  pro  eodeni 
domino  rege  in  hftc  parte  sequitur,  pro  eodem  domino  rege  dicit 
&  cognovit,  qu6d  praedictus  Johannes  Sayerj  qui  modo  com- 
paret,  &  prsedictus  Johannes  in  inquisitione  prsedicti  nominatus 
per  nomen  Johannis  Sawyery  nuper  de  W.  in  com.  S.  &c.  est 


to  bring  btm  in  to  reoeive  judgment;  and  if  he  affcoondt  he  maj  be  prosecuted  to 
outlawry,  4  BL  CamtM.  375.  . 

Where  one  ahready  under  lentence  of  imprisonment  is  convicted  of  a  new 
offence,  the  court  may  paes  a  second  sentence  on  biro  to  take  effect  after  the  expi- 
ration of  the  first,  R.  ▼.  WWub,  Burr.  9577;  R.  ▼.  WiUiamM,  1  XeacA,  536. 

In  felonies  or  misdemeanors  the  court  may  alter  the  judgment  passed  before  it 
becomes  matter  of  record  and  may  pass  another,  R,  ▼.  Prtce,  6  Ea9i,  28;  iZ.  v.  Ju$» 
tiee§  of  Leieeiterdhire^  i  M,St,  S.  i43;  2  Hawk.  eh.  48,  8€cU  30;  FUtcherU  ew^ 
R.  6l  R,SO;  R.  v.  WyatU  R.  ^  R.  330.    But  not  after  iU  entry  of  record,  R.  v.. 
WaUoi^  4  M9d.  395;  i  SM.  63fi. 
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wa  &  eadend  persona,  and  $o  goes  along  to  all  the  avements 
iBodo  &  formS^  proiit  prasdictus  Johannes  Sayer  ^iperii^  (daei* 
tando  ifll^avit,  super  quo  visis  &  per  ear'  hie  inielleotisomttt* 
bus  singulis  prsemissis  Xkta  in  placito  prsedicto  ipsius  Johannes 
Sayer  in  formt  prssdictS  placitat'  &  aecordoeoBirietionis  prssdict. 
malm  dteti  domini  regis  attornati  ejusdem  placiti  cogbitioiiet 
consideratutn  est,qu6d  prasdictiis  Johannes  Sayer  eat  inde  sioe 
die  H.  5  Jac^  S.  R.  Sayer^s  case,  where  be  pleaded  auterfoits 
convict  and  had  bts  clergjr. 

And  judgment  is  in  like  manner  entered,  H.  6.  Jae.  B.  B.  in 
the  case  of  Francis  Smith  upon  auterfoits  acquit  pleaded,  Et 
David  fVaterhouse  armiger,  qui  pro  domino  rege  in  hlc  parte 
sequitur,  Tiso  placito  prsedicti  Frandsei  Smith  &diligcat^  per 
ipsnm  ezaminat'  prsemissis,  pro  eo,  qudd  evideut^r  &  manifest^ 
appdret  eidetn  Datid  fVaterhouscy  qn6d  placitum  praldietuni 
per  prasfatium  Frandscum  auperitjis  piacitaium^.  hot  non  de* 
dicit  sed  placitum  iHud  ex  parte  dicti  domini  regis  in  omnibus 
fatetur,  &  cognovit  fore  veram:  Idej^  ut  supra  eat  sine  die. 

The  like  form  of  jud^^meot,  vit.  qu6d  eat  sine  die  was  atn« 
tiently  used  in  case  of  auterfoits  acquit  pleaded.  2  K^  John 
Hodgson^  s  case. 

And  noicj  this  judgment  of  eat  sine  die  is  of  two  kinds, 
sometimes  it  is  special,  sometimes  it  is  general. 

If  t^.  bring  an  action  of  covenant  against  A  and  a 
[  393  ]  special  verdict  is  fonnd,  bnt  upon  the  pemsa)  of  the 
declaration  a  fault  therein  appears,  Et  quia  videtur 
enrifle,  qn6d  narratio  est  insnffieiens,  consideratum  est  qu6d 
querens  nihil  capiat  per  billam,  sed  qa6d  defendens  eat  ind6  sine 
die,  this  judgment  shall  not  be  a  bar  in  another  action  ;  because 
special,  and  not  given  upon  the  verdict,  but  upon  the  insuffi^ 
cieney  of  the  declaralion;  otherwise  it  had  been,  if  given  gene* 
ralljr,  for  it  shonld  have  been  intended  upon  the  verdict  and 
merits  of  the  cause.    7*.  1650.  Eaks  b  Lamberi.{a) 

In  a  quare  impedit  by  the  king  issue  is  joined  and  found  fot 
the  defendant,  at  the  day  in  bank  it  is  alleged  in  arrest  of  judg* 
ment,'that  no  patron  is  named  in  the  writ,  the  judgment  shall 
be  euterd  generally,  qudd  eat  sine  die^  and  not  specially  upon 
the  plea  in  abatement,  but  it  seems,  it  shall  not  bar  the  king  in 
a  new  action,  for  the  eat  sine  die  shall  be  applied  to  the  plea*  to 
tlie  w^it:  vide  3  H.4.2^  U.{b) 

(a)  Thw  case  (bat  not  this  point)  it  reported  in  Styt  37,  54*  73. 

(6)  This  ca«e,  (whioh  is  obscoroly  Stated  by  onr  aoihor,)  appeara  from  the  year* 
book  to  iiave  l>een  thus,  A  quar$  impedii  was  brought  by  the  king,  and  a  verdlet 
past  for  the  defendant,  upon  which  the  dofendant  prayed  Judgment,  but  the  eo«n« 
set  lor  the  king  desired,  that  the  writ  might  abate,  becaose  it  was  hroiwbt  agaiast 
the  inAombont  only,  and  not  against  the  patron,  but  this  was  refti8ed,-beeause  the 
king  was  estopped  from  abating  his  own  writ;  then  thej^  pi%yed,ihat  if  judgment 
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But  it  ^emsy  that  if  a  man  pleadsa  plea  in  bar  of  the  indict- 
ment, as  antrefoits  aequit^  or  a  pardon,  yet  if  the  indictment 
be  insufficient,  upon  the  reason  of  Vaux's  case  4  Co.  Rep,  45.  a. 
the  tat  iine  die  shall  he  applied  for  the  advantage  of  the  king 
to  the  insufficiency  of  the  indietment,  and  not  to  the  plea  in  bar; 
fumre  iamen^  non  obstante  FatixU  case.  * 

It  is  reason  to  have  the  eat  sine  die  special  in  that  case,  ed 
qu5d  indictamentum  prs^ictom  apparet  minCis  sufficiens,  ided 
consideratum  est,  qudd  eat  sine  die,  and  then  it  is  applicable 
only  to  the  insuflSciency  of  the  indictment. 

If  a  man  plead  not  guilty  and  is  aequitted,  antientiy 
the  judgment  was  not  only,  qudd  eat  sine  die^  but  ided  [  3d4  ]] 
eonsideralum  est,  qudd  eat  indi  quietus,  tho  it  were 
at  the  king's  suit,  quad  tide  Rasti  Entries  61.  a.  2  B,  4.  in  the 
case  of  Hodgson  before  cited,  and  so  in  the  case  of  Smith 
before  dted,  viz.  H.  6  Jac.  and  accordingly  H  3  Jac.  B.  R. 
Sast,  Entries  57.  Ided  consideratum  est,  qudd  idem  T.  ^7 
inde  quietus^  fy  eat  sine  die.  Rast.  EntrieSyfoL  985«  Gaol^ 
delivery  6,  7, 10,  11.        ' 

Yet  at  common  law  without  the  aid  of  18  Eliz.  hennight  be 
bound  to  his  good  behaviour,  if  it  were  testified  he  was  of  ill 
fame,  and  shall  be  committed  till  he  'find  sureties.  Rast.  Ent. 
885i  Oaol-detivery  5. 

And  if  the  entry  were  snch,  I  do  not  think  the  prisoner  could 
ever  be  arraigned  again  notwithstanding  the  insufficiency  of 
the  indictment,  till  that  jiKlgment  of  acquittal  were  reversed,  for 
eat  inde  quietus  cannot  go  to  the  insufficiency  of  the  indict- 
fiient,  but  must  go  to  the  matter  of  the  verdict. 

But  indeed  in  Vaua^^s  case,  4  Co.  Rtp.  44-  a.  who  was 
acquit  by  verdict  upon  not  guilty  pleaded,  the  judgment  is  only 
Ide6  consideratum  est,  quM  prseaictus  FFitlielmus  F'aux  de 
lelonit  &  mordro  prsedicto  in  indictamento  prssdicto  superii^s 
specificat.  necnon  de  dictS  felonicft  venenatione  praedicti  Nich. 
Ridley  in  eodem  indictamento  neminat.  eidem  Willielmo 
imposit.  eat  sine  die,  not  eat  inde  quietus :  he  was  afterwards 
indicted  de  novo  and  pleaded  the  former  acquittal,  and  yet 
because  the  indictment  was  not  sufficient,  he  ^as  put  to  plead 
to  the  felony,  and  had  judgment  and  was  executedi 

The  truth  is  the  best  reason  to  maintain  that  judgment  is 
that,  which  is  given  by  my  lord  Coke^  P.  C.  214.  in  these 

vere  eqterd  tgaintt  the  kiii|r,  the  c^oae  thereof  should  likewtM  be  enterd,  but 
t|iu  also  was  refused  by  the  coart  as  needless,  and  the  judgment  enterd  generally. 
midd  defendenM  eat  §ine  dts,  (the  same  judgment,  that  should  be  In  case  the  writ 
liBd  boeii  brought  against  the  patron  and  Inownbent,  and  it  had  been  found  against 
.^  kiogO  because  S»  king  will  receive  no  prejudice  thereby,  for  if  this  judgment 
should  aflerwards  be  pleuled  in  bar,  the  king  might  reply,  that  judgment  was 
gimen  agatnal  the  irrit,  because  the  pi^oa  was  not  named  therein* 
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words.  In  the  case  of  acquittal  th^  jadgroent  is,  quid  eat  sine 
die^  which  may  be  given  as  wen  for  the  insuiSSciency  of  the 
indictment,  as  for  the  party's  innocence  or  not  guiltiness  of  the 
offense,  and  the  judges  of  the  cause  ought  before  judgment  to 
look  into  the  whole  record,  and  upon  due  xM>nsideration  thereof 
to  cause  it  to  be  enterd,  id§d  consideraiutn  est^  qudd  eat  sine 
die. 

This  is  the  best  reason  to  support  that  judgment,  but  if  the 
judgment  had  been^  otidd  eat  ind^quietusj  as.  the  ancient  form 
is  in  case  or  acquittal  upon  not  guilty  pleaded^  that 
[  395  3  could  never  refer  to  the  defect  of  the  indictment,  bat 
to  the  very  matter  of  tlie  verdict ;  and  if  in  Faux^s 
case  the  judgment  had  been  so  enterd,  he  could  never  agaia 
have  been  indicted  for  the  same  offense,  notwithstanding  the 
defect  of  the  indictment,,  till  that  judgment  reversed  by  writ  of 
error,  tho,  as  it  was,  that  judgment  in  Vaux^s  case  was  one  of 
the  hardest  that  ever  I  met  with  iti  criminal  causes,  for  where 
the  prisoner  excepts  to  the  insufficiency  of  the  indictment,  or 
the  court  doth  it  ex  officio^  the  judgment  is  special,  qudd  indictct^ 
mentun^b  insufficieniiam  casselur,  4*  qudd  the  prisoner  eat 
indh  adprsesens  sine  die. 

If  a  man  be  indicted  of  homicide  se  defendendoj  or  per  in* 
Jbrtuniamj  he  must  plead  to  it  or  confess  it,  and  there  i&  Dp 
judgment  of  death  given  against  him,  but  remittitur prtsafue, 
or  baild  ad  expectand,  gratiam^regis. 

But  if  a  man  by  the  coroner's  inquest  be  found  to  have  kild 
a  thief,  that  assaulted  him  to  rob  him  or  to  coomiit  a  burglary, 
which  is  not  felony,  he  shall  neither  be  arraigned  nor  put  to 
answer  upon  that  indictment,  but  shall  be  dismissed  without 
any  judgment. 

But  if  he  had  been  indicted  of  murder  or  manslaughter,  and 
upon  not  guilty  pleaded  the  special  matter  is  found,  or  the 
jury  acquits  him,  the  judgment  shall  be  quod  eat  indl  quietus^ 
and  it  is  a  perpetual  discharge;  and  if  he  be  found  guilty  je 
d^endendoy  yet  the  judgment  givet^  thereupon,  quod  expectet 
gratiam  regis  is  a  perpetual  bar  to  another  indictment.  Co. 
JP.  C.  cap.  101.  p.  218, 214. 

II.  Thp  judgment  in  case  of  allowance  of  clergy  is  thus» 
Super  quo  adtunc  &  ibidem  qusBsitum  est  per  cur.  domini  regis 
de  eodem  Johanne^  si  quid  pro  se  habeat  vel  dicere  sciat,  quare 
curia  domini  regis  hie  ad  judicium  &  ezecutionem  de  eo  super 
veredicturti  prsedictuni  procedere  non  debeat ;  idem  Johannes 
dioit,  qu6d  ipse  6st  clericus,  &. petit  beneficium  clericale  sibi  in 
e&  parte  allocari,  &  tradito  eidem  «/&A^znni  libro  idem  Johannes 
legit  ut  clericus,  super  quo  consideratum  est  per  curiam  hie, 
qu6d  idem  Johannes  in  manu  su&  la&vft  cauterizettir  h  delibere- 


'  . 
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tuiv  and  the  execution  is  accordingly  enterd,'&  instantir  creina# 
tur  in  .manu«ru&  Isevft^  &  deliberatur  juxta  fornHim  statuti. 

,  And  if  he  be  a  nobleman,  and  be  demanded  where* 
fore  judgment  jshould  not  be  given  upon  the  verdict,  [  396  ] 
he  may  aver,  that  he  is  a  peer  of  the  kingdom  habens^ 
locum  4*  voeem  in  parliamentOy  and  pray  the  benefit  of  the 
statute  of  1  E.  6.  cap.  12.  and  if  it  appear  so  in  the  indictment, 
or  in  case  it  do  not,  if  the  court  be  ascertained  thereof  either  by 
writ  of  certiorari  to  the  clerk  of  parliament,  or  if  Jt  be  con* 
fessed  by  the  king^s  attorney,  itien  the  judgment  is  idedcoa* 
sideratum»eat  qn6d  deliberetur  secundum  formam  statuti  ija 
hujusmodi  casu  edit.  &  provis. 

And  if  it  be  alleged,  that  he  is  a  clerk  in  holy  orders,  then  it 
shall  be  enterd  after  his  reading,  Et  quia  curis  hie  constat  per 
certificationem  Episcopi,  &a  or  per  literas  testimonUles  iE^pis* 
copi,  qu6d  ipse  est  clericua  in  sacris  ordinibus  constitutus,  viz. 
in-ordine  subdiaconatQs,  ideo  considerat.  est  per  curiam,  qu6d 
deliberetur  secundum  formam  statuti  in  hujusmodi  casu  edit.  & 
provis.  sine  cauterizatione.  And  the  like,  if  he  plead  the  king's 
pardon  of  burning  in  the  hand. 

And  if  a  layman  pray  his  clergy,  and  it  appear  of  record,  that 
he  had  it  before,  then  the  entry  is,  Et  quia  per  inspectionem 
recordi  coram  domino  rege  hie  missi  &c.  qu6d  alit^  idem  J,  S.- 
indictatus  existit  &a  setting  out  the  effect  of  the  record,  &  qu6d 
ipse  est  eadem  persona,  &  hoc  idem  J,  S.  non  dedicit,  ide6  coti" 
sideratum  est,  qu6d  privilegipm  clericale  eidem  J,  S.  non  alio* 
oetur,  &  qudd  suspendatur  per  coUum  qnousque  &c/ 

.  And  so  if  he  prays  his  clergy,  [and  capnot  read,]  Et  tradito 
ei per  curiam  libro  idem/.  S.  non  legit  ut  clericus,  ided  consi- 
derat' est,  qu6d  suspendatur  per  coUum,  quousque  mortuus 
fuerit. 

III.  The  judgment  in  high  treason  against  the  king,  for  con* 
spiring  his  death,  or  levying  war,  or  for  a  priest  upon  the  statute 
of  27  Eliz,  cap.  2.  or  for  any  new  treason  made  by  authority 
of  parliament  is  in-  this  manner. 

Fisst  the  king*s  serjeant  or  attorney  juxta  debitam  legis  for- 
mam petit  versus  ipsum  E.  D.  super  veredict'  prsdict'  judicium 
&  executionem  pro  dicto  domino  rege  habend'.  &c.  but  this  is 
not  of  absolute  necessity,  for  the  court  ex  officio  ought  to  give 
judgment. 

Et  super  hoc  visis  &  per  curiam  hlc  plehids  intellec- 
tis  omnibus  &  singulis  prsBmissis  considerat'  est,  qu6d  £  397  3 
praedictus  E.  D.  ducat ur  per  vicecomitem  com'  Mic^ 
dlesexy  or  per  marescallum  hujus  curiae,  or  per  constabular'tur- 
ris  London  usque  marescalciam  fyc.  or  usque  turrim  London^ 
or  usque  gaolam  domini  regis  com'  prasdicti  (according  as  the 
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prisoner  is  in  castody^)  Et  de  inde  per  medium  civitatis  Ix^ndan 
direct^  usque  ad^furcasde  7Y&timetrahatur,&  super  furca^illaa 
ibidem  suspendatur^^  vivus  ad  terFamprosternatur,&  interiom 
sua  extra  ventrem  euam  capiantur(c;)  ipsoque  vivente(tf }  com* 
burantur,  &  caput  ejus  amputetur,  &  corpus  ejus  in  quattior 
partes  diridatur,  &  caput  &  qoateria  ilia  ponantur  ubi  dominits 
rex  ea  assignare  volueril. 

But  if  the  prisoner  be  in  the  king's  bench  and  the  judgtfieDt 
be  given  vpl  that  court,  the  entry  is  qndd  prsediotus  J.  S  ducatur 
per  prsBdictum  marescaUum  usque  prisonam  marescalcisB  domini 
regis  coram  ipso  rege,  &  de  indoBd  quetidam  locum  executionisy 
yooat.  St.  ThXitna/s  Watringes^  trahatur,  &  Supra  fincas  ibidem 
auspendatur,  and  so  forvaiS  as  in  the  judgment 

Thus  the  judgment  was  enteird  against  Barklyt,  seminary 
priest  upon  an  indictment  in  Middkaez^  P.  38  Eliz.  upon  the 
statute  of  27  EUz,  But  the  judgment  against  a  woman  in  all 
cases  of  high  treason  is  to  be  drawn  and  burnt.  Co.  P.  C  211. 

Upon  an  indictment  of  treason  for  counterfeiting  the  king's 
coin,  the  judgment  is  only,  as  in  petit  treason,  t^'z.  qudd  ducatnr 
usque  gaolam  domini  regis  de  Newgate  per  vie'  com'  Middle^ 
eex^  &  ab  inde  usque  ad  furcas  de  Tiburn  trahatur  &'  ibidem 
suspendatur,  quousque  mortuus  fuerit. 

And  the  judgment  against  a  woman  is  also,  as  in  petit  treason, 
to  be  burnt.  25  E.  3.  42.(6} 

This  is  agreed  of  all  hands,  but  aa  U>  clipping  or  impairing  of 
coin  [there  hath  been  some  doubt,}  and  likewise  as  tocounter- 
feiting  of  foreign  coin  made  current  by  proclamation^  because 
these  are  new  created  trea^ns.  Cth  P.  C,p,  17. 

But  yet  in  cases  of  clipping  or  Washing  made  treasoa 
[  398  ]  by  the  statute  of  5  Eliz,  cap.  11.4*  18  EHz.  cap.  1.  the 
judgment  is  now  settled  to  be  only  drawn  and  hanged, 
as  in  case  of  counterfeitit^  of  the  coin  of  the  kingdom  by  25  E. 
3.  de  proditionibus  and  this  was  Agreed,  and  accordingly  judg- 
ment given  against  two  Frenchmen^  Hilly  ftS  Car.  ft.{f)  ao> 
cording  to  the  book  of  T.  6.  Eliz,  By.  230.  h. 

And  with  this  agrees  the  resolution  of  24  H.  8.  in  jastice 
Spilman^s  reports  cited  2  Co.  Inst  p.  636.  A  priest  drawn  and 
banged  for  clipping  the  king's  coin,  and  yet  clipping  was  not 
held  to  be  treason  within  the  statute  of  25  E,  3.  but  made  so 
[by  the  statute  of  3  H,  5.  cap.  6.  according  to  the  common  opinion 

(c)  Swrtta  mumhru  am^futewtut  is  here  sometimeB  inserted.  Shorn.  ea$€9  in  /mit- 
Uameni  p,  187.  bat  it  is  Dot  of  necessity,  md€  the  sentence  in  lord  Denosntwafer** 
case,  Stat.  7V*.  Vol.  VI.  p.  16. 

(4)  These  words  ipBoquejnMente^  or  others  tantamount  are  absolutely  neeessarjr. 
otherwise  the  jadgment  is  erroneous.  See  2  SM.  632.  Show,  ca$e$in  ptirUamtM 
p,  127.  Rex  versus  WtUeot, 

(e)  N.  EdU.  85.  h. 

(J)  BeUew  dt  Norman,  1  Ven.  254. 
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andih6  recital  of  the  statute  of  5.  Eliz.'\{^)  and  so  repeald  by 
the  statute  of  1  Mar»  cap.  1.  yet  even  while  that  statute  of  3  H. 
5.  was  in  force,  the  judgment  was  only  drawing  and  hanging 
in  that  case. 

And  upon  search  of  precedents  both  in  the  king's  bench  and 
at  the  Old  Baily^  tho  some  precedents  were  of  hanging  draw- 
ing and  quartering  for  clipping,  yet  the  most  usual  were  only 
drawing  and  hanging.(A) 

And  upon  the  same  reason  I  think,  that  in  case  of  counter^ 
feiting  of  foreign  coin  made  current  by  proclamation,  made 
treason  by  the  statute  1  Mar.  cap.  &  and  the  clipping  or 
washing  thereof,  UkeWise  made  treason  by  5  and  18  EKz* 
I  think  there  ought  to  be  no  other  judgment  but  drawing 
and  hanging,  for  by  the  proclamation  and  the  act  of  1  Afar* 
it  is  now  become  as  the  coin  of  this  realm, 'and  it  were  an 
incongruous  thing  for  a  man  to  be  hanged  and  quartered  for 
counterfeiting  foreign  coin  made  current  by  proclamation  by 
interpretation  of  the  statute  of  1  Mar.  and  yet  to  be  only 
drawn  and  banged  for  counterfeiting  the  proper  coin  of  the 
kingdom. 

For  counterfeiting  the  great  or  privy  seal  certainly  there  was 
antiently  no  other  judgment  but  that  of  petit  treason, 
namely  drawing  and  hanging,  as  appears  hj  the  book  {]  399.} 
of  2  H.  4.  25.  a.j{i)  and  the  record  of  that  case,  tho 
iny  lord  Cokt  excepts  against  it  in  P.  C.  p.  15i[2]  aed  de  hia 
vide  qtus  aupra  dixi  Part  I.  cap.  16,  p.  187« 

rlV.  The  ji^dgment  in  petit  treason  is  for  a  man  to  be  drawn 
and  hanged,  for  a  woman  to  be  drawn  and  burnt,  as  also  in 
high  treason,  Co.  P.  C.  p.  211.  for  the  other  judgment  is  un- 
seemly for  that  sex.  [3]  Sta7r\f.  P.  C.  Lib.  IIL  cap.  19» 
/oL  189.  b. 

v.  The  judgment  in  all  cases  of  felony  is  qudd  suspendaiur. 
per  collum^  qwmaque  moriuus  ytien7.[4] 

{g)  In  the  original  MS.  the  wordf  in  this  place  are.  Bv  ih$  9tatute$  cfS  AlB 
Eliz.  according  to  the  emnmon  ofinicn  and  ike  rtcitml  &f  Ao$e  two  olatuico:  but  it 
appean  bjr  what  foUowa^  that  the  atatuie  of  3  H,  5.  was  intended  here  to  be  maiir* 
tiobd,  nor  is  it  recited  in  the  atatute  of  18  EUx.  bat  oalj  in  that  of  5  EltM. 

(A)  Vide  Part  I.  p,  353. 

(0  CUmeni  Peyfemn't  caae,  mdo  Part  I.  p,  181.  in  notio,  if  p.  359. 

• 
—  '■  I  _    _  I "~ 

[3]  See  Notee  to  Chap.  26,  Vol.  I.  pp.  351,  353,  354. 

[3]*  By  atat  9  Geo.  IV.  chap,  31, 9eet,  S,  **  every  oflTence  which  before  the  eon- 
mencement  of  thia  act  would  have  amounted  to  petit  treaaon  ahall  be  deemed  to. 
be  mnrder  only  and  no  greater  offence,  and  all  peraqna  goilty  In  reapect  thereof^ 
whether  aa  prmeipala  or  aa  acceaaariea  ahall  be  dealt  with,  indicted,  tried  and 
fvniahed  aa  prinoipala  and  acceaaariea  in  murder.** 

^4]  The  lUt  7  db  8  17m.  IV.  ehip.  38,  which  abollihed  benefit  of  dergj  pro- 
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But  if  a  man  be  oatlawd  of  treason  or  felony,  tho  thtfre  be 
no  other  judgment,  but  ullegatus  est  per  judicium  corona-- 
torumj  yet  it  is  of  Itself  an^attainder  and  subjects  the  oflTeoder 
to  an  award  thereupon  to  be  made  by  the  court,  where  he  is 
brought,  as  is  suitable  to  the  offense,  for  which  he  is  indicted 
and  outlawd. 

And  this  judgment  is  as  well  to  be  given  against  a  noble- 
man as  another  in  case  of  felony,  and  cannot  be  given  other* 
wise  by  the  court,  or  executed  otherwise  by  the  sheriff.  Co. 
r.  C.  p.  211  ^  52.{k) 

VI.  The  judgment  of  peine  fori  ^  dure  at  this  day  in  case 
of  felony  is  only  where  the  prisoner  stands  mute  of  malice 
upon  his  arraignment  or  will  not  directly  answer,  for  upon  chal- 
lenging above  twenty  his  challenge  shall  be  only  over-rQled,(/) 
and  the  trial  proceed. 

But  at  common  law  in  all  cases  of  felony  and  at  this  day  ia 
petit  treason,  if  he  challenge  thirty-six -peremptorily,  he  should 
have  his  judgment  of  penanc^,(m)  and  this  holds  as  well  in  an 
appeal  as  in  an  indictment,  and  as  well  in  case  of  women  as 
men.    2  Co.  Inst.  177.  super  stat.  fVestrn,  1.  cap.  12. 

The  entry  of  the  judgment  is  thus: 

Et  qusssitum  est  per  curiam  ab  eo  qualiter  se  velit  inde  ac- 
quietare,  qui  dicit,  quM  ipse  non  vult  se  super  aliquam  jura- 
tam  patriae  ponere,  nisi  solummodo  in  Deum;  tunc  insuper 
dictum  est  ei  per  curiam  hic,  qu6d  nisi  alitor  in  h$c  parte  re- 
spondeat mori  debet,  qui  dicit,  qu6d  non  vult  alitor 
[  400  ]  respoodere  in  hfic*  parte  nisi  ut  prius,  ide6  Considerat' 
est,  qu6d  idem  R.  B,  dticatur  ad  prisonam  marescalcice 
domini  regis  cor^m  ipso  rege,  &  ibidem  nudus  prseter  baccas 
suas  pouatur  ad  terram  super  dorsum  suum  direct^  jacens^  & 
foramen  in  terrat  sub  ejus  capite  fiat  &  caput  ejus  in  eodem  po- 
natiir,  &  super  corpus  suum  ubi  libet  ponatur  tantum  de  peiris 
&  ferro,  quantum  portare  potest  %l  plus,  quamdiu  vivit,  &  qudd 
habeat  de  pane  &  aqud  pessimis  &  prisonas  ei  proximis,  &  ilii 
die  qufi  comedit  non  bibat,  neque  iVk  die  qufi  bibit.  non  come- 
dat,  sic  vivendo  quousque  mortuus  fuerit.(n} 

And  if  be  stands  wholly  mute,  then  the  entry  is  thus: 

Et  allocutus  quommodo  se  velit  de  felonifi  prsedictS  ac- 

{k)  Vide  Part  I.  p.  501. 

(/)  Supra  p,  270,  314.  (m)  Supra  p.  968, 316. 

(II)  Vide  eupra  cap.  43.  p.  319.  Raet.  Entr.  foL  385.  pL  2. 


vided  that  no  person  convict  of  fblony  shonld  raiffer  death  nnlen  it  were  ht 
some  felony  which  before  that  time  was  excluded  f^om  benefit  of  clergy.  Othec 
felonies  to  be  panished  m  specially  provided  by  statutes. 
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<][uietare,  qui  quidem  77.  nihil  respondet,  sed  se  matum  tenet,  & 
super  hoc  capt&  inquisitione  per  sacramentum  13  &c  si  pr8&- 
dictus  /?.  loqui  possit,  vel  si  prsediotus  R.  prsdicio  die  &c.  lo- 
quiitus  fuerit  necne,  qui  dicunt  super  sacramentum  suum,  qu6d 
prsdictus  i?.  loquutus  fuit.  isto  eodem  die  &  ben6  loqui  potest 
81  velit,  ide6  idem  R.  ut  ipse  qui  legem  recusat,  hoc  eat  ad 
posnam  &c.  ui  supra,    Catalla  ipsius  nulla.[5] 

And  sometimes  also  the  jury  were  charged  to  inquire  n 
tnali  credaiury  but  that  was  but  rarely  in  case  of  an  indict- 
mentf{o)  for  the  indictment  itself  carries  a  probability,  that  he 
may  be  guilty  when  joined  with  his  own  wilful  refusing  his 
trial,  so  Uiat  be  forfeits  his  goods  by  such  standing  mute. 

VII.  Judgment  in  petit  larciny  is  only  to  be  whipt,  or  im- 
prisoned by  way  of  chastisement.(/7) 

VIII.  Judgment  in  misprision  of  treason  is  forfeiture  of  all 
his  goods,  forfeiture  of  the  profits  of  his  land  during  his  life,  and 
imprisonment  during  his  life.(9) 

IX.  Judgment  in  theftbote  is  fine  and  imprisonment 


CHAPTER  LVI.  [  401  ] 

CONCERNIirG   OIYING   OV   JUDGMENT,  BT  WHOM,  AND   WHEN. 

What  courts  have  jurisdictions  in  causes  criminal  and  cajpital 
have  beett  handled  before  in  the  beginning  of  this  Part;  I  am 
DOW  to  consider  when  one  judge  may  give  ji^dgment  upon  a 
conviction  before  another  judge,  and  how. 

The  king's  bench  is  the  center  of  all  subordinate  jurisdictions, 
especially  in  matters  capital. 

U^.  be  indicted  of  felony  before  justices  of  peace,  oyer  and 
terminer^  or  gaol-delivery,  and  be  convict  by  verdict  or  con- 
fession, if  the  record  of  the  conviction  be  removed  into  the  king's 
bench  by  certiorari^  and  the  prisoner  also  be  removed  thither 

by  habeas  corpus^  that  court  may  give  judgment  upon  that  con- 

• 

(o)  Vide  the  caae  of  Tfumae  de  2a  Hithe  mprat  p,  392.  m  noiU. 
{p)  But  by  BQbseqaent  statates  the  offeDder  may  be  transported.    See  4  Gee.  1. 
eep.  11.  and  6  Oeo,  1.  cap,  23.  vide  eupra  p,  388.  in  netie, 
(9)  Part  L  p.  374. 

[5]  By  statute  7  &  8  Oeo,  IV.  ch.  28,  $eet,  2,  where  upon  arraignment  the 
prisoner  shall  stand  mate  of  malice  the  court  shall  order  a  plea  of  **  not  guilty^ 
(d  be  entered  on  his  behalf;  and  the  plea  so  entered  shall  ha?e  the  same  ibrce 
and  effect  as  if  tach  persoa  had  actually  pleadtod  the  same. 
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▼ictioDy  but  there  most  be  first  a  filing  of  the  record  in  the  king's 
bench,  and  a  comniitinent  of  the  prisoner  to  the  custody  of  the 
marshal,  and  he  most  be  called  to  say  what  he  can,  why  judg- 
ment should  not  be  given  against  him,  and  thereupon  judgment 
may  be  given:  vide  23  H.  8.  cap*  1  ^  11.  10  H.  4.  9.  a.  Co* 
ran.  467. 

And  indeed  there  wa^  no,  other  remedy  before  the  statutes 
of  II  H.  6.  cap.  6.  4*  1  £•  ^  cap.  7.  for  judgment  to  be  givea 
upon  persons,  reprieved  before  judgment,  for  the  former  eoi^- 
missions  are  determined  by  new  ones  at  common  law. 

But  if  the  conviction  were  not  before  the  judge  of  the  king's 
bench,  so  that  the  offender  continued  not  always  in  costody 
of  the  marshal  or  of  those  that  are  his  bail,  biU  be  removed  by 
habeas  corpus  or  brought  in  by  process,  the  party  so  removed 
may  plead  he  is  not  the  same  person  and  give  some  diversity 
of  name,  and  if  the  king's  attorney  confess  it,  be  shall 
[  402  ]  be  discharged  and  process  made  out  against  the  other 
person,  thus  it  was  done  in  the  case  of  John  Apare^ 
Lib.  placitor^  Coron.  n.  7.  who  was  taken  upon  a  capias  uile- 
gat*  and  pleaded  he  was  not  the  same  person. 

Or  the  king's  attorney  may  take  issue  upon  it  and  aver  him 
to  be  the  same  person,  and  known  by  one  name  or  the  other. 
21  E.  4.  Surry.  Lib.  plaeiior*  Caron.  placito  31.  Nicholas 
Browne^s  case. 

Or  if  he  answers  nothing  but  stands  mute,  it  shajl  be  inquired 
whether  he  be  the  same  person  by  inquest,  before  judgment  be 
,  given  against  him,  for  he  .shall  not  be  concluded  by  the  return 
of  the  sheriff  either  upon  a  cepi  corpus  or  habeas  cormtSj  if  he 
was  not  always  in  custody  of  the  same  court  from  the  nrne  of  his 
first  arraignment,  vide  accords  10  E,  4^  19.  b.  but  if  he  had  beea 
always  ip  custody  of  the  court  of  king's  bench  from  the  time 
of  his  arraignment,  or  had  been  bailed  by  the  court,  and  came 
in  and  rendered  himself  upon  his  bail,  then  no  such  inquiry  shall 
be  made  upon  his  standhig  mute.   10  £?.  4.  la  b. 

And  that  I  may  say  it  once  ipr  all,  the  same  law  is  where  a 
party  is  outlawd  or  abjured,  and  comes  by  capias  ullegai^  ot 
other  process  into  the  king's  bench,  he  shall  be  demanded  what 
he  can  say  why  execution  should  not  be  awarded  against  Jbim 
upon  the  record  removed,  which  7  H.  6.  25.  a.  B.  Coron.  44. 
is  called  an  arraignment ;  if  he  confess  himself  iq  be  the  same 
person,  execution  shall  be  awarded;  if  he  deny  himself  to  be 
the  same  person  and  the  king's  attorney  confess  it,  he  shall  be 
discharged;  if  the  king's  attorney  take  issue  upon  it,  it  shall  be 
tried;  if  the  prisoner  say  nothing,  it  shall  be.  inquired  by. an  in* 
quest  of  office  whether  he  be  the  same  person:  vide  8H.4.9^ 


HISTORIA  PLACITORUM  CORONJE.         402 

18  A  Corw%*  dSy  23.  10  E.  4.  19.  ^.  M.  $  Car.  Cr0ke,p.  176. 
Coa?e**  case. 

If  aa  i86ue>be  joined  in  tlie  court  of  king's  bench  in  an  appeal 
6f  felony,  or'in  «n  indicftment  of  treason  or  felony  either  upon  a 
a  record  originally  begun  in  that  court,  or  removed  thither  by 
eeriiorari^  the  usual  course  now  is  to  try  it  at  the  bar,  or  if  it 
were  removed  by  certiorari  oat  of  another  county,  to  remit  the 
record  according  to  the  statute^of  6  H.  3.  cap,  6^  to  the 
justices,  before  whom  such  indictment  was  originally  [-403  ]] 
taken,  with  a  writ  to  command  them  to  proceed  there- 
.  in^  whether  the  re^cord  was  so  remitted  before  or  after  issue 
joined  iri  the  king's'beneh. 
.  But  many  times  that  court  antiently  did,  and  at  this  day  may 
send  down  the  trafiscript  to  be  tried  by  ni*i  priuSf  as  well  in 
an  indictment  as  an  appeal,  and  upon,  the  return  thereof  the 
court  may 'give  judgment  of  death  or  acquittal,  according  to  the 
verdict  returned :  gupd  vide  smpius  Li 

But  whether  they  might  inquire  of  abettors  there  bath  been 
diversity  of  opinions,  vide  2fy3  P.^  M.  Dy.  ISO,  1^1,  131.  & 
but  by  the  better  opinion  they  cannot,  10  B.  4. 14.  h^  4  Co.  Inat. 
160.  nor  can  they  acraign  the  felon  at  the  suit  of  the  king,  if  the 
plaintiff  be  nonsuit  in  his  appeal.  22  £?.*4.  19.  a.(*^ 

It  hath  beqpn  held  by  some,  that  justices  of  assise  and  nm 
jmti^may  by  yirtue  of  the  statute  of  27  E.  1.  de  finibtta  cap.  3. 
without  any  other  commission  deliver  the  gaol  and  give  judg- 
ment oi  felons,  vide  Siamf.  P.  C.  Lib.  II.  cay.  45.  /ol.  57.  A 
but  yet  that  hath  not  been  used,  neither  is  it  safe  to  be  practised 
without  a  commission  of  gaol-delivery:  vide  siat  3  E.  5.  s4ai.  2. 
tap.  7. 

But  certainly  i^t  common  law  justices  of  nisi  ptius  could  not 
give  judgment  upon  an  appeal  or  indictment  sent  to  ftiem  out 
of- the  king's  bench  by  nisi  priua  to  be  tried,  no  more  than  in 
other  ordinary  Qivir  causes,  for  they  have  but  the  transcript  of 
the  record  before  them,  and  their  commission  is  only  ad  irian^ 
dum  estitunif  and  to  remit  the  transcript  with  the  verdict  in- 
dorsed upon  the  posiea.{f) 

But  by  the  statute  of  14  A  6.  cap.  1.  justices  of  nisi  prius 
have  power  in  all  cases  of  felony  and  treason  to  give  judgment 
of  acquittal  or  attainder  at  the  day  and  place  where  their  inqui- 
sitions, inquests,  and  juries  are  taken,  and  then  and  there  to 
award  execution  to  be  made  by  force  of  the  same  judgments. 

But  yet  it  seems  this  statute  gave  them  not  power  to  inquire 
of  abetters  in  an  appeal,  nor  to  arraign  the  prisoner 
upon  a  nonsuit  before  them  at  the  king's  suit,  10  E.  4.  [  404  ] 

(*)  Vide  eupra  p.  41.  .  (t)  Vi  lie  9upn  p,  40. 

VOL.  II. — 29 
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14.  ft.  22  B.A.  19.  a.  but  this  was  to  be  done  in  the  king'* 
bench  upon  the  return  of  the  postea. 
But  upon  this  statute  these  things  are  to  be  observed. 

1.  That  they  might  return  ihe  postea  into  the  kigg's  bench, 
and  there,  judgment  may  be  given  as  at  common  law,  for  tho 
the  statute  gives  them  power  to  give  judgment  and  award 
execution,  yet  it  leaves  them  power  to  return  the  posteoj  and 
takes  not  away  the  power  or  the  king's  bench  to  give  judgment 
and  award  execution  upon  the  pasUa  returned,  as  they  might 
have  done  at  common  law. 

2.  That  as  the  prisoner  cannot  be  arraigned  nor  plead  to  issue 
in  the  king's  bench,  unless  the  record  and  also  the  prisoner  be 
there,  so  the  record  itself  still  remains  in  the  king's  bench,  and 
only  the  transcript  delivered  to  the  judges  of  nisiprius  and  not 
the  record  itself,  as  upon  the  statute  of  6  H.  8.  and  yet  upon 
that  transcript  the  judges  of  nisi  pritis  may  give  judgment  and 
award  execution  by  virtue  of  the  statute  of  14  ^T.  6.  cap.  1. 

But  theii  the  prisoner  must  either  be  sent  down  by  habeas 
corpus  to  the  sheriff  of  the  county,  where  the  nisi  prius  is,  in 
custody,  or  else  bailed  to  appear  there,  for  no  inquest  can  be 
taken  by  default,  or  in  the  absence  of  the  prisoner  in  cases 
capital. 

And  if  the  prisoner  be  bailed  by  the  king^  bench  to  appear 
at  the  nisipriuSf  (as  he  may,)  yet  if  he  appear  not,  the  inquest 
cannot  be  taken,  but  only  the  prisoner  called  upon  his  bail,  and 
the  default  recorded,  and  so  upon  the  return  of  the  postea  new 
process  against  the  prisoner,  and  also  against  his  baU. 

At  common  law  by  granting  a  new  commission  of  the  peace 
all  proceedings  before  former  commissioners  of  the  peace  were 
discontinued,  and  if  an  issue  were  joined,  or  a  person  convicted, 
or  had  judgment,  the  new  commissioners  could  not  proceed  to 
trial,  judgment,  or  execution,  but  all  that  dould  be  done  was  to 
remove  the  record  by  certiorari  and  the  prisoner  by  habeas 
corpus  into  th^  king's  -bench,  and  there  to  proceed  where  the 
justices  left  off. 

And  to  remedy  this  the  statate  of  1 1  IT.  6.  cap.  6* 
[  405  ]  was  made,  whereby  it  is  enacted,  ^  That  such  pro- 
ceedings shall  not  be  discontinued  by  such  new  com* 
mission,  but  the  new  justices  after  they  have  the  records  before 
them  shall  have  power  to  continue  the  same  pleas  and  processes, 
and  the  same  pleas  and  processes  and  all  that  depend  upon 
them  to  hear  and  finally  determine,  as  the  other  justices  might 
have  done,  if  no  new  commission  had  issued." 

By  virtue  of  this  statute  new  commissioners  might  not  only 
give  judgment  upon  conviction  before  former  justices  of  peace, 
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but  might  award  ezecutiofi  upon  judgments  given  by  the  former 
justices^  as  shall  be  farther  shewn. 

But  this  statute  extended  not  to  commissions  of  oyer  and  /«r- 
tniner  and  gaol-delivery/but  only  to  commissions  of  the  peace. 
I  And  therefore  the  statute  of  1  E.  6.  cap.  7.  was  made,  which 
among  other  things  enacts,  ^  That  where  any  person  shall  be 
found  guilty  of  treason  or  <any  felony,  for  which  judgment  of 
death  should  be  given,  and  be  reprieved  before  judgment,  new 
commissioners  of  gaol-delivery  may  give  judgment  upon  such 
conViction,  as  the  justices  of  gaol-delivery,  before  whom  he  was 
convicted,  might  have  done..  ^  * 

^'And  that  no  manner  of  process  or  suit  made,  sued,  or  had 
before  an'y  justices  of  assise,  gaol-delivery,  oyer  and  terminer ^ 
of  the  peace,  or  other  the  king's  commissioners  shall  in  any 
wise  be  discontinued  by  the  making  and  publishing  any  new 
commission  or  association,  or  by  altering  the  ndmes  of  such 
justices  or  commissioners,  but  that  the  new  justices  of  assise, 
gaol-delivery,  and  other  commissioners  may  proceed  in  every 
behalf  J  as  if  the  old  commission  and  justices  and  commissioners 
had  still  remained  and  continued  not  altered.'' 

Tho  this  statute  in  the  firsi  part  thereof  mentions  giving  of 
judgment  upon  a  person  convict,  yet  I  take  it  very  clear  they 
may  award  execution  upon  a  party  reprieved  after  judgment 
by  former  commissioners,  for  by  the  second  clause  they  may 
proceed  in  every  behalf  sls  the  former  comtbissioners  i^ight  have 
done,  and  therefore  there  is  little  cause  for  the  quaere 
made  touching  that  point  in  Dyery{g)  yet  I  have  gene->  [  406  ] 
rally  observed  this  one  rule,  that  I  would  never  give 
judgment,  or  award  execution  upon  a  person  reprieved  by  any 
other  judge  but  myself,  because  I  could  not  know  upon  what 
ground  or  reason  he  reprieved  hi|n.(A) 

ig)  Dferfil  165.  a.  ' 

(&)  The  uaeiiifaieM  of  this  cantion  may  be  Been  from  what  ia  obeenred  by  Sir 
Mn  Hiiwlet  in  hii  remarks  on  CornUK'B  trial,  State  TV.  V6L  tV.p.  203.  where 
he  relates  the  caae  of  some  peraona  **  Who  had  been  convicted  of  the  morder  of 
a  pereon  abaent  barely  by  inrerencea  from  feditb words  and  actions ;  bnt  the  judge 
before  whom  it  was  tried  was  so  nnsatisfied  in  the  matter,  becaase  the  body  of 
the  person  supposed  to  be  murdered  was  not  to  be  found,  that  he  reprieved  the 
persons  condemned;  yet  in  a  circuit  aAerwards  a  certain  unwary  judge,  without 
inquiring  into  the  reasons  of  the  reprieve,  ordered  execution  and  the  persons  to 
be  huiged  in  chains,  which  was  done  accordingly;  and  afterwards  to  his  reproach 
the  person  snpppeed  to  be  murdered  appeared  alive.** 
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CHAPTER  LVHi 

coircBBKnr«  xxBGOTnira. 

Much  of  what  concerns  this  matter  bath  fallen  in  ander  the 
former  chapter,  and  therefore  I  shall  be  brief  in  it.  •  I  shall 
consider, 

1.  Who  may  award  execution. 

2.  In  what  manner  it  is  to  be  awarded. 
S.  By  wh&t  warrant  to  be  made. 

4.  By  whom  it  is  to  be  done. 

5.  In  what  mamien 

6.  Concerning  reprieves  or  respiie  of  judgment  or  execution. 
I.  As  to  the  first  of  these  ii  hath  been  dispatched  in  the  for* 

mer  chapter,  they  that  may  give  .judgment  may  award  ezecu* 
tion.    ' 

And  therefore  the  court  of  king^s  bench  upon  an  kabeat  car* 

pus  and  a  certiorari  to  remore  the  body  of  a  prisoner  and  the 

record  of  his  outlawry  or  attainder  before  them  may 

[  407  ]  award  execution  upon  him.  Af.  5  Car.  B.  JR.  Crake 

p.  176.  Ccxe*BcajBe^videqusB  dicta  sunt  supra  cap.  56. 

II. '  Toijching  the  lAanner  of  it  there  be  certain  eases,  wherein 
Iho  the  prisoner  be  attainted,  yet  he  is  not  to  have  executiob 
awarded  against  him,-  till  he  be  demanded  what  he  can  say 
why  execution  should  not  be  awarded  against  him,  viz. 

1.  Where  a  woman  is  convicted  and  attaint  by  judgment, 
tho  she  remains  always  in  custody,  so  that  eotistat  de  persond^ 
yet  execution  is  not  to  be  awarded  against  her  till  she  be  de* 
manded  what  she  can  say  why  execution  should  not  t>e 
awarded,  for  she  may  allege  pregnancy,  which,  tho  it  be  no 
cause  to  respite  judgment,  is  a  good  cause  to  respite  execution. 

2.  Where  the  judgment  was  given  at  a  former  session,  for  ia 
that  interval  between  this*and  the  former  session  he  may  have 
a  pardon  to  plead. 

3.  Where  the  prisoner  hath  not  always  remained  in  the  cus- 
tody of  the  court,  wtiere  he  first  had  judgment,  for  in  that  case, 
if  he  be  brought  in  by  a  capias  by  the  sheriff,  he  shall  Hot  be 
concluded,  but  that  he  may  say  he  is  another  person,  and  issue 
may  be  taken  upon  it,  and  that  issue  shall  be  tried  before  he 
shall  have  execution  awarded  against  him,  and  if  he  stands 
mute,  it  shall  be  inquired  whether  it  be  of  malice.  10  £.  4. 19.  & 
Again, 

4.  If  judgment  were  given  .in  another  court,  or  by  other 

e 
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justices,  as  in  case  where  a  record  of  an  attainder  comes  from 
another  court  by  certiorari  into  the  king's  bench,  or  if  a  man 
be  outlawd  for  felony,  and  the  outlawry  either  removed  or 
returned  into  the  king's  bench,  and  the  felon  brought  in  by 
habeas  corpus  or  capias  utlegaV  he  shall  be  demanded  what 
he  can  say  why  execution  should  not  be  awarded  against  him, 
which  7  H.  6. 25.  a.  is  called  an  arraignment,  for  in  these  cases, 
1.  He  shall  not  be  concluded  by  the  return  of  the  sheriff  from 
saying  he  Is  not  the  same  person  that  was  outlaw^,  and  upon 
that,  issue  may  be  joined,  and  it  shall  be  entered  of  record  and 
tried,(*)  unless  the  king's  attorney  confesseth  it:  vide  supra 
cap.  56.  2.  He  may  have  the  king's  pardon  to  plead. 
3.  In  case  of  an  outlawry  he  may  assign  error  in  the  [  408  3 
outlawry,  and  pray  respite  to  purchase- a  writ  of  error, 
and  the  court  usually  in  such  a  case  prefixeth  him  a  day,  and 
gives  him  respite  to  purchase  a  writ  of  error,  and  in  the  mean 
time  remits  him  to  the  marshal  and  respites  his  execution. 

Thus  it  was  done  in  the  case  of  David  Dtne^  //.  16.  B,  4. 
Placit  cor.  n.  57.  who  was  taken  by  a  capias  uilegai*  return* 
able  in  the  king's  bench,  Et  statim  qumsiium  est  ab  eoj  si 
quid  pro  se  habeat  vet  dieere  sciaiy  quare  ad  exeeutionem  de 
to  super  utlegarid  prmdictd  procedi  non  debit. 

He  alleged,  that  at  the  time  of  the  outlawry  pronounced  he 
Was  in  prison  in  the  tower  of  London^  Et  statim  quassitum  est 
ab  eo  per  cur'  si  habeat  aliquid  breve  de  errore  necnfe,  qui  dicit 
qudd  non;  ide6  injunctum  est  eidem  David  ex  gratift per curianf, 
qu6d  ipse  breve  de  errore  in  bSe  parte  habeat  cor^m  domino 
rege  in  octabis  HillarHj  and  upon  his  failure  a  second  and  a 
third  peremptory  day  was  assigned  him,  at  which  day  he 
shewed  to  the  isourt  a  writ  of  error  and  assigned  the  same 
error  in  faet,^  and  issue  was  taken  upon  it,  and  a  venire  facias 
returnable  in  Mich,  term,  the  prisoner  still  remaining  in  cus^ 
tody,  and  execution  respited  till  the  issue  tried. 

But  il  is  to  be  noted,  that  he  that  will  delay  his  execution 
by  alleging  emxr  in  the  outlawry  and  praying  liberty  to  pur- 
chase a  writ  of  error,  must  allege  error  in  feet,  or  error  in  law 
upon  the  outlawry  to  obtain  that  respite  of  execution  before 
his  writ  of  error  be  brought,  for  if  the  court  be  satisfied,  that 
it  is  merely  a  pretense,  they  may  chuse,  whether  they  will 
allow  him  a  day  to  sod  forth  a  writ  of  error,  but  may  award 
execution  presently.  1  H.  7;  13.  b.  John  CoUin^s  ^se,  vide 
Co.P.C.p.2\%. 

If  either  the  prisoner  himself,  or  any  as  amicus  curim^  inform 
the  court  of  any  error  in  the  outlawry,  the  court  ex  officio  must 

(*)  kel.  13.    The  eiae  BwhtUd^  Okey  and  Cor^ 


40&        HISTORIA  PLACITORUM  CORONJSL 

prefix  him  a  day  to  purchase  his  writ  of  error,  and  in  the  mean 
time  respite  execution,  but  if  he  purchase  not  bis  writ  in  con« 
Yenient  time,  execution  shall  be  awarded. 

III.  By  what,  warrant  the  execution  is  to  be  made. 

In  the  icing's  bench  there  is  no  other  writ  nor  war* 
[  409  ]  rant  but  an  award  of  the  court  upon  the  judgment, 
.  viz.  Et  dictum  est  marescallo,  qudd  faciat^xecutioneoEi 
periculo  incumbente,  for  in  the  king's  bench  the  marshal  is  the 
immediate  officer  of  the  court  to  make  execution*  in'these  cases, 
for  that  court  never  gives  judgment  against  any,  that  is  not  in 
custodid  marescalli  in  cases  capital,  and  so  are  all  the  antient 
and  modem  precedents,  vide  3  JS,  7. 7.  a.  M.  5  Car.  B,  S.  Cro, 
p,  176.  Coxe*^  case,  and  so  was  directed  by  the  court  upon 
view  of  the  precedents  themselves  mentiond  in  my  lord  Coke*s 
book  of  Entries^  7\7.  Indictment  per  totum^  JP.  25  Car^  B.  R* 
in  Brown^s  casc^a) 

When  an  attainder  of  felony  or  treason  is  against  a  noble- 
man, the  judgment  is  pronounced  by  the  lord  high  steward, 
and  the  warrant  for  execution  is  under  bis  precept  and  seal  in 
hi?  own  namcf.  Co.  P.  C  p,  SI. 

When  Judgment  is  given  by  commissioners  of  oyer  and 
terminer^  regularly  the  precept  for  execution  should  issue  to 
4he  sheriff  in  the  name  and  under  the  hands  andaeals'of  three 
of  the  commissioners,  whereof  one  to  be  of  the  quarumy  before 
whom  judgment  was  given,  Co.  P.  C.  p.  81.  but  by  usage  (as 
far  as  I  can  learn  of  late  times,)  it  is  now  done  only  by  leaving 
a  calendar  with  the  sheriff  declaring  their  judgments.(*) 

When  a  man  hath  judgment  of  death  before  justices  of  gaol^ 
delivery,  the  regular  way  is,  either  to  issue  a  precept  to  the 
sheriff^  in  the  names  of  the  commissioners,  reciting  the  judg* 
ment)  and  commanding  execution  to  be  done,  or  otherwise  by 
an  award  upon  the  record,  Et  dictum  est  per  curiam  h)c  vice- 
comiti  comitatOs  prsDdicti,  qu6d  faciat  executionem  periculo 
incumbente. 

But  of  latter  time  there  is  no  more  done,  but  after  judgment 
entered  the  judge  subscribes  a  calendar  in  paper,  directing  the 
several  judgments  of  deliverance  of  the  parties  acquitted,  or  the 
execution  of  the  parties  condemned. 

Only  Bolte  would  never  subscribe  any  such  calen-* 

[  410  3  dar,**  but  would  command  the  sheriff  openly  in 

court  to  take  notice  of  the  judgments  and  orders  of 

what  kind  soever,  and  command  the  sheriff  to  execute  them  at 

his  peril. 

(a)  3  Keb.  193.    1  Feitf.  243.  (*)  Supra  p.  31. 

••  Vidi  P^ri  1.  p.  &QL 
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Tfte  reason  of  the  difference  between  jastices  of  gaol-delivery 
and  oioyer  and  terminer  is  this;  all  the  precepts,  that  issue  at 
a  sessions  of  oyer  and  terminer^  as  for  a  venire  facias  taieSf 
4rc.  ought  in  true  order  of  law  to  be  by  precept  in  the  names 
and  under  the  seals  of  the  justices,  but  the  precepts  by  justices 
of  gaol-delivery  need  not  be  otherwise  than  by  a  simple  award 
upon  the  roll :  Ided  prssceplum  est  vicecomiti,  qudd  venire 
faeiat  h^i^c. 

IV.  By  what  officer  execution  is  to  be  made. 

Regularly  the  officer,  that  is  to  make  the  execution,  is  that 
officer  in  whose  custody  by  law  the  prisoner  is'  at  the  time  of 
the  judgment  given,  for  into  his  custody  he  is  to  be  remanded 
after  judgment  pronounced,  and  there  to-st»y  till  judgment  exe- 
cuted. 

Therefore,  where  judgment  is  given  at  the  sessions  of  gaol- 
delivery,  the  execution  is  to  be  made  by  the  sheriff,  or  his 
under-sheriff  or  deputy,  for  regularly  he  is  in  his  custody  ordi- 
narily, but  if  the  prisoner  be  in  the  Tower  of  London^  (which 
is  oftentimes  the  case  of  persons  indicted  for  great  treasons,) 
and  -he  be  arraigned  before  justices  of  oyer  and  terminer^  he  is 
.  commonly  brought  before  them  by  a  precept  to  the  constable 
of  the  Towery  (which  is  an  exempt  prison  from  that  of  the 
sheriff,)  and  if  he  be  convict  and,  attaint,  he  is  commonly  re* 
mitted  thither,  and  the  precept  or  warrant  for  execution  must 
go  to  the  lieutenant  or  constable  of  the  Tower^  for  it  is  pursuant 
to  the  judgment,  viz*  qudd praedictus  E.  ducatur  per pras/atum 
loctimtenent'  turris  London  usque  ad  dictum  turrim^  fy  dfnnde 
per  medium  dvitatis  Lond.  directl  irahatur  usque  furcas  de 
Diburn  ^c.  And  thus  it  was  done  in  the  cases  of  the  traitors 
at  the  powder-treason  3  Jac.  But  usually  a  command  or  pre- 
cept is  made  to  the  sherifiis  of  London  and  Middlesex  to  be 
assisting  to  the  lieutenant* 

If  the  prisoner  be  arraigned  in  the  king^s  bench  either 
for  treason. or  felony,  he  is  or  ought  to  be  always  first  Q  411  jj 
committed  to  the  marshal,  and  by  him  is  to  be  brought 
to  the  bar  upon  his  trial  and  judgment,  and  to  him  he  is  to  be 
remitted  after  judgment  till  execution,  and  wheresoever  the 
felony  or  treason  was  committed,  yet  the  marshal  is  to  make 
execution,  for  he  is  in  this  case  the  immediate  officer  to  the 
court,  and  the  prisoner  is  not  in  the  custody  of  any  sheriff,  but 
of  the  marshal. 

And  therefore  the  entry  in  this  case  of  felony  is,  Et  dictum 
est  marescallOf  Qudd  faeiat  executionem  periculo  incumbente. 

But  in  case  of  high  treason  the  marshal  is  mentioned  in  the 
very  judgment,  viz,  qudd  ducatur  per  praefatum  marestfallum 
usque  prisonam  marescalli  marescallias  domini  regis,  4*  deinde 
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iisgne  ad  /ureas  saneii  Tbotnas.  Watrings  irakainr  8r  ibidem 
suspendaiur  ^c.  thus  is  the  entry  of  the  jodgment,  P.  44  £Uz. 
against  Patrick  Dalph  B.  JR.  T.  43  Eliz.  B.  B.  i^iost  John 
Tipping^  T.  39  Eliz.  B.  R.  against  John  Jones. 

And  in  the  case  of  Brown  P.  25  Carr2.  that  had  judgment 
in  the  king's  bench  for  felony  upon  the  statute  of  3  H,  7.  for  an 
offense  committed  in  Middlesex^  and  there  presented  and  con- 
yietedy  the  execution  was  made  by  the  marshal  in  the  usual 
place  of  execution  in  the  county  of  Surrejf.{b) 

Only  in  these  and  the  like  cases  the  court  gires  order  to  the 
sheriff  of  the  county,  where  the  execution  is  made,  to  be  assist- 
ing to  the  marshal. 

V.  As  to  the  manner  of  the  execution,  as  it  is  to  be  done  by 
the  proper  officer;  so  it  is  to  be  done  pursuant  to  the  judgment. 

The  judgment  in  case  of  felony  is,  suspendaiur  per  coUum^ 
quousque  fuerit  moriuus. 

The  sheriff  may  not  alter  the  execntion,  if  be  doth,  it  is  felony, 
and  some  say  murder.  Co.  P.  C.p.  i^ll,  217.(c)[l] 

If  the  party  be  hanged  and  cut  down  and  revive 
[  412  ]  again,  yet  he  must  be  banged  again,  for  the  judgment 
is  to  be  hanged  by  4he  neck  till  he  be  dead.(d) 

The  judgment  in  high  treason  is  complicated,  viz.  hanging, 
beheading,  imbowelling,  ^c*. 

The  king  may  pardon  all  but  the  beheading,  for  this  is  part 
of  the  jodgmenty  the  judgment  is  not  altered,  but  part  of  it 
remitted.  Co.  P.  C.  p.  52.   ' 
.  But  this  must  be  under  the  great  s^aL  Co.  P.  C.p.  31. 

3  Hawk.  P.  C.  ch.  51.  4  Black.  Con),  ch.  32. 

(b)  The  like  waa  done  in  Alihoe*9  eaie  T.  9  Geo.  LB.R*  vide  eupra  in  nofia 
p4rtl.p.4Si. 

(c)  Vide  Part  L  cap.  42.  p.  SOU  in  notia.  (d)  Vide  Coron.  335. 

[I]  See  FM£er,  p.  267-8. 
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CHAPTER  LVIII. 

■ 

•   COKCERKlVa  RBPaiSVBS  BEFORE   OR  AFTER  JUDGMENT. 

REFBiETE^y  or  Stays  of  jadgment  or  ezecutioQ  ftre  of  three 
kinds^  viz, 

I.  Ex  mandato  regi9,  thus  we  find  -it  done  in  3  H.  7.  7.  a. 
tho  ore  (entiSy  or  by  some  message,  or  by  sending  his  ring,  but 
at  this  day  it  is  ordinarily  signified, by  the  priry  signet,  or  by 
the  master  of  requests. 

n.  Ex  arbiirio  judieis.  Sometimes  the  jadge  reprieves  be** 
fore  judgment,  as  where  he  is  not  satisfied  with  the  verdict,  or 
the  evidence  is  uncertain,  or  the  indictment  insufficient,  or 
doubtful  whether  within  clergy;  and  sometimes  after  judgment, 
if  it  be  a  small  felony,  tho  out  of  clergy,  or  in  order  to  a  pardon 
or  transportation.  CrpmpL  Just.  22,  b,  and  these  arbitrary  re^ 
prieves  may  be  granted  or  taken  oflf  by  the  justices  of  gaoU 
delivery,  a] tho  their  sessions  be  adjourned  or  finished,  and  this 
by  reason  of  common  usage.*  Py,  205.  a. 

Ill;  Ex  necessiiaie  legis  which  is  in  case  of  preg-  |^  413  ] 
nancy,(«)  where  a  woman  is  convict  pf  felony  or  trea- 
son. Co.  P.  C.  17.  Stamf.  P.  C.  Lib,  III.  cap:  ult. 

1.  Enseiniure  is  no  ground  to  stay  judgment,  and  therefore 
if  a  woman  convict  be  asked  what  she  can  say  why  judgment 
should  hot  be  given,  enseiniure  is  no  cause  of  stay;  but  when 
judgment  is  given,  she  ought  again  to  b^  demanded  why  exe- 
cution should  not  be  made,  and  there  she  may  allege  enseiniure 
in  reiardaiionem  execuiionis,  22  Jissiz^  17.  Coron.  180. 

2.  Enseiniure  is  no  cause  to  stay  execution,  unless  she  be 
enseini  with  a  quick  child,  or  which  is  all  of  one  intendment, 
if  she  be  quick  with  child.  22  Jissiz.  71.  Coron.  180. 

3.  When  this  is  objected  in  delay  of  execution,  it  ought  to  be 
inquired  of  by  a  jury  of  twelve  discreet  women,  and  their  ver- 
dict fs  to  be  recorded,  and  according  as  they  give  it  the  execu- 
tion is  to  proceed  or  stay.  Ibid. 

4.  This  privilege  is  to  be  allowd  but  once,  for  if  she  be  a  se- 
cond time  with  child,  she  shall  not  thereby  delay  execution,  but 
the  gaoler  shall  be  punished  for  not  looking  better  to  her. 
12  Jlssiz,  11.  Coron.  168.  23  Jlssiz,  2.  Coron.  188. 

If  she  be  privinieni  enseini  and  not  quick  with  ckildy  and 
only  so  found  by  the  jury  of  women/that  is  no  cause  of  respite; 

(«)  Tbns  it  wu  by  the  eivil  law.  Dig,  lAb.  XLVIII.  ttt  19.  de  pmnu  1 3.  and 
ako  by  tha  law*  of  WiUunn  the  conqoeror  L  35.  vide  BrueL  de  Coron,  cap,  33. 
H  !•  FUia  Lib.  L  cap.  38.  i  15.  tido  Part  I.  p.  368. 
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bat  I  have  rarely  found  but  the  compassion  of  their  sex  is  gen* 
tie  to  them  in  their  verdict,  if  there  be  any  colour  to  support  a 
sparing  verdict. 

6.  This  reprieve  is  or  ought  to  be  a  matter  of  record,  and 
therefore  I  have  always  taken  it,  that  althb  she  be  delivered 
before  the  next  sessions,  yet  the  sheriff  ought  not  to  make  exe* 
cution  after  her  delivery,  neither  ought  the  judge  to  give  such 
direction  upon  the  reprieve  granted,  but  at  the  next  session  the 
woman  must  again  be  called  to  shew  what  she  can  say 
[  414  ]  why  execution  should  not  now  be  made,  and  she  is  to 
be  beard  12  •dssiz.  11«  Coron.  168.  amesne  al  barre, 
for  it  may  be  the  temptti prassHtuium  for  her  delivery  since 
the  last  sessions  is  not  yei  past,  and  she  must  stay  till  then,  or 
it  may  be  she  hath  since  had  the  king's  pardon,  which  the  she-^^ 
riff  cannot  allow  nor  judge  of. 

And  therefore  the  books  tell  us,  that  after  her  delivery  she 
was  brought  to  the  bar  again  to  shew  what  she  could  say  why 
execution  should  not*  be  made ;  this  bringing  to  the  bar  must 
needs  be  at  a  second  or  following  sessions.  12  Jissiz^  11.  Co* 
ron.  166.  22  E.  3.  Coron.  253. 


THE  END  OF  THE  SECOND  VOLUME. 
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THE    PRINCIPAL    MATTERS 
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TWO  PARTS  OF  THIS  TREATISE/ 


N.  B.  In  the  following  Table,  where  there  are  no  numeral 
letters,  the  pages  referred  to  are  in  the  first  Part,  and  so  are 
the  pages  which  precede  these  letters,  ii ;  but  the  pages,  the 
numbers  of  which  come  after  those  letters  in  the  Table,  are 
in  the  second  Part. 

In  the  first  Part  (through  mistake)  after  page  146  follows  a 
repetition  of  the  pages  143*,  144*,  145*,  146*,  which  are 
distinguished  by  asterisms  both  in  the  book  at  large,  and  in 
the  Table;  so  in  the  second  Part  after  page  156  ensues  an 
iteration  of  page  149*,  and  of  the  successive  numbers  to 
157  exclusive,  which  iteration  or  repetition  is  also  pointed 
out  by  asterisma,  as  well  in  the  Table,  as  in  the  book. 

ABATEMENT. 
Appeals,  for  what  causes  abated.  ii.  Page  149, 150 

Prisoner  misnamed,  or  having  a  false  addition  pleads  to  in- 
dictment, or  answers  to  it  on  his  arraignment,  is  estopped 
.  from  taking  advantage  of  misnomer  or  falsity  of  addition; 

ii.  175, 176 

Misnomer  in  civil  action,  not  error.  ii.  175 

Where  prisoner  will  take  advantage  of  misnomer^  how  sp^- 

cial  entry  to  be.  .  ii.  175,  237 

Misnaming  sirname  in  appeal,  cause  of  abatement ;  contra 

of  indictment,  tamen  gusere*  ii.  175, 176 
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ABATEMENT.— Con/mwrf. 

Misnomer  of  christian  name  in  appeal  or  other  action  at  suit 
of  party,  good  plea.  ii.  Page  237,  238 

Whether  misnomer  of  christian  name  in  indictment  be  a 
good  plea.  ii.  176,  238 

Safest  to  allow  plea  of  misnomer  both  as  to  christian  and 
sirname,  and  if  grand-jnry  not  discharged,  indictment  may 
be  amended  by  them,  and  returned  according  to  true  name 
set  forth  in  plea.     .  ii.  176,  237,  238 

Exposition  on  1  H.  5.  of  additions#  ii.  176,  177 

If  party  indicted  have  no  additioi^  or  a  false  one,  he  may 
except  to  former,  and  plead  to  latter.  iL  176 

Outlawry  on  such  indictment,  erroneous.  .  ib. 

What  good  additions  of  degrees  or  mysteriel^  or  not 

ii.  176,  177 

Addition  to  be  to  substantive  name,  not  only  to  alicis  did. 

ii.  177 

It  refers  lo  last  antecedent.  ib.  * 

Spinster  applicable  to  man  or  woman,  but  yeoman  not     ib. 

Single  .woman  a  good  addition.  *        ib. 

Indictment  against  peer  good  without  addition.  ib. 

Several  indicted  for  one  offence,  misnomer^  ^c.  of  one  quash* 
eth  indictment  only  against  him,  and  rest  put  to  answer, 
and  so  in  trespass.  ib. 

If  in  appeal  or  indictment  misnomer  of  sirname  is  pleaded ; 
replicatidn,  que  eonns per  une  nosme  ^  lauire^  good;  but 
in  appeal  or  action,  if  misnomer  pleaded  of  christian  name, 
plaintiff  must  take  issue,  and  cannot  reply  in  that  manner. 

ii.  238 

•In  all  cases  of  misnomer  prisoner  to  plead  over  to  felony,  ib. 

Plea  of  misnomer  or  false  additiqn  tried  by  same  inquest, 
that  passes  on  prisoner,  and  not  in  foreign  county,    ii.  238 

Of  pleas  in  abatement  by  matter  of  record.  it  239 

One  itnlicted  of  same  murder  on  two  indictments,  is  arraign* 
ed  on  indictment  last  taken;  second  shall  not  abate,  but 
usually  former  qqashed  by  judgment  ib. 

How  peer  indicted  by  a  common  name  may  plead  misno- 

tner;  title  part  of  his  name;  but  on  plea  pleaded  must 

shew  forth  writ  testifying  it;  plea  triable  by  record.  iL  240 

ABETTORS.— ^sWe  Muai^XR,  PaiHciPAi.  and  Accbssabt, 

Statutes  in  oshsral,  Trsason,  &c. 
ABJURATION. 

Taken  away.  605.    ii.  68 

Vide  RsLiaiON. 
ACCESSARY. — f^ide  Principal  and  Agcbssart^ 
ACQUITTAL.— FiV/6  Judomxnt,  Pubas,  Vjsrpigt. 
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ADDITION.— Ftdc  Abammeitt. 
ADJOURNMENT.^Fufe  CouMimov,  Coubt. 
ADMIRALTY. 

What  diall  be  said  sea  or  salt  water.  Page  424 

Admiral  at  common  law  had  conusance  of  capital  crimes 
committed  on  the  sea.  500 

In  capitals  be  bad  three  sorts  of  jurisdictions.  ii.  12 

Of  the  primitive  juriadietioo  of  the  admiralty.  ib. 

They  proceed  by  maritime  laws ;  trial  by  proofs.'  ib. 

A  capital  sentence  wrought  n5  corruption  of  blood.  ^  ib. 

Might  hold  their  session  any  where  on  land.  it.  12, 16 

In  creeks,  ^o,  infra  carpus  cam,  they  had  jurisdietion  at 
common  Uw.  it  15 

General  commissions  of  ayer  and  terminer  infra  cam.  ex- 
tended not  to  misdemeanors  on  sea-coasts,  save  in  creeks, 
4*c.  infra  carpus  cam»  ii.  16, 17 

Exposition  on  15  i?.  2.  giving  admiral  jurisdiction  in  any 
river  or  creek  within  body  of  county.  ii.  ii» 

It  extends  only  to  death  of  a  man  and  maihem.  ib. 

JB.  S.  and  general  commissioners  of  ayer  and  terminer  have 
a  concurrent  jurisdiction.  ii.  ib.  18 

Coroner  of  county,  as  well  as  of  admiralty  may  inquire  of 
such  deaths  happening  in  great  rivers,  viz.  arms  of  the 
sea  flowing  and  reflowing  beneath  first  bridges.  ib. 

What  rivers  this  aci  extends  to.  ii.  16 

Extends  to  deaths  happening  in  great  sbipa,  not  small  ves- 
sels, ib. 

This  jurisdiction  being  annexed  to  (he  admir^y,  they  may 
proceed  by  marine  law,  tho  before  28  H.  8.  they  proceed 
by  commission  under  great  seal,  and  by  inquisition,   ii.  16 

Exposition  on  28  H.  8.  of  proceedings  in  treason^  and  felo- 
nies done  on  the  sea.  ii*  .16, 17 

One  stricken  on  sea  dies  on  shore  after  the  reflux,  admiral  by 
this  act  liatfa  no  jurisdiction.  ii.  17,  20 

Of  the  commission  directed  by  this  act.  it  17 

Proceedings  thereon  by  the  course  of  the  commoo  law.     ib. 

Accessary  dispuniabable  by  this  act,  but  how  otherwise  pun- 
ishable, ii.  17, 18 

In  all  crimes  within  it,  clergy  allowed,  save  in  treason,  piracy, 
and  murder.  iL  17 

A  mute  shall  have  peine  fart  ^  dure.  ib. 

Whether  attainder  thereon  works  corruption  of  blood,  and 
how  indictment  to  be  for  that  purpose.  355.  ii.  18 

If  formeriy  a  mortal  stroke  had  been  given  on  the  sea,  and 
party  had  died  within  body  of  county,  neither  admiral  nor 
common  law  had  jurisdiction.  426.  iu  19  to  21, 162 
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A  robbery  at  sea,  goods  brought  to  land  infra  corpus  com. 
not  triable  at  common  law,  ii.  Page  18 

Tre^^on  or  felony  at  sea,  not  triable  at  common  law,  but  on 
this  act,  ib. 

To  commissions  on  this  act  is  generally  added  a  commissioa 
of  peace,  oyer  and  terminer j  and  gaol-delivery,  ii.  18;  1 9, 20 

Therefore  Session  ought  to  be  infra  com*  ii.  19 

Vide  PiBACT.  • 
AFFRAY. 

Second  blow  makes  the  affray.  456 

Vide  Arbests. 
AIDING  AND  ASSISTING.— ^frfe  Indictmekt,  Mtoder, 

Principal  anb  Accbssart,  Statutes  ik  general,  &c. 
ALIEN. 

Where  aliens  guilty  of  treason,  where  not.     59,  60,  92  to  96 

How  merchant  alien  enemy  shall  be  used.  60,  93,  94 

If  aliens  i^enounce  king^s  protection,  not  ^  ^^  ^^'^  ^^^^  ^^ 
subjects.  #  60, 93, 94 

Sometimes  alien  enemies  constraind  to  give  security,  quod 
se  bene  gerant  erga  regeniy  ^c.  at  other  times  to  swear 
fealty  to  the  king.  60,  93 

Their  debts  and  goods  confiscate.  95 

What  a  good  plea  in  bar  to  debt  brought  by  alien  enemy 
pn'miJ /act e;  what  a  good  replication  to  avoid  it.  ib. 

How  king  may  authorize  alien  enemies  to  sue  for  their  debts 

here.  t'A. 

'A  subject  of  an  hostile  prince  is  presumed  to  adhere  to  him; 

fie  shall  be  ransomed,  and  his  goods  here  confiscate.  1 64, 1 65 

Where  statute  speaking  of  subjects  extends  to  aliens  here. 

541,  543 

How  alien  indicted  and  tried. 

Vide  ChA1len0b,  Jurt  and  Trial. 

Vide  Alligeance,  Amrassadors,  Treason. 
ALLIGEANCE. 

Divided  and  subdivided.  62 

Oaths  of  alligeance  by  common  law  and  statute.  *  ib. 

Antient  oath  how  comprehensive;  where  and  by  whom 
to  be  taken.  63, 64,  65 

Alligeance,  oxfidelitas  legea^  due  only  to  a  sovereign.  64, 65 

Double  kind  of  lige  fealty,  as  where  one  prince  is  subordinate 
to  another,  and  yex  bath  summa  imperia  over  his  sub- 
jects. 65 

Exemplified  from  history.  65  to  68,  72,  73 

Instance  of  rex  pater  4*  rexfiliuSi  (supreme  alligeance  being 
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reserved  to  the  father,)  and  of  a  king  subordinate  to  both. 

Pages  65,  66,  67 

Oath  applicable  io  hinges  person,  as  well  as  crown.*  67 

Salvdjide  4*  ligeaniid  domini  regis j  in  all  oaths  of  fealty,  as 
well  as  profession  of  homage  to  a  subordinate  lord  j  omis- 
sion punishable.  67, 68 

Ought  not  to  be  two  co-ordinate,  absolute  alligeances  to  seve- 
ral independent  princes.  68 

Divers  before  loss  of  Normandy ^  ad  fidem  regis  Jinglim  Sf 
FrancisB;  how  they  ordered  their  homages  and  fealties. 

68, 69 

Difficulties  thence  arising.  ib. 

Homage,  its  division,  and  in  what  homagium  ligeum  differs 
from  alligeance,  and  by  whom  to  be  performed,  and  when. 

71,73 

Wherein  that  agrees  with  and  differs  from  homagium  feu- 
dale.  72, 

Of  mixt  homages,  partly  lige,  partly  not  72,  73 

Instance  of  mixt  homage,  when  a  sovereign  prince  hath  a 
vassalage  or  possession  in  another  prince's  dominions. 

73  74  75 
AMBASSADOR. 

If  a  subject  bom,  tho  he  never  took  oath  of  alligeance,  be- 
come a  sworn  subject  to  a  foreign  prince,  and  is  sent  hither 
as  his  minister,  and  conspire  against  hinges  li([e,  treason.  96 

Whether  a  foreigner  bejing  agent  of  a  foreign  prince,  either 
in  amity  or  enmity,  come  over  with  or  without  king^s  safe 
conduct,  and  here  conspire  against  king^s  life,  or  to  raise 
rebellion  or  war,  ought  to  be  treated  as  traitor  or  enemy^  QS 

Whether  punishable  as  an  enemy  for  inconsummate  attempts. 

97,  98,  99 

The  prince  to  whom  sent  the  proper  judge.  98 

For  rape,  ^c.  indictable  in  ordinary  course.  99 

Vfhex\\ex  comiteskgaii  have  same  privilege  asambassador  100 

See  tit.  Treason. 
AMENDMENT. 

Clerk  of  assise  forgets  to  enter  adjournment  of  commission  of 
gaol-delivery;  record  not  amendable.  494 

8  H.  6.  gives  liberal  power  to  justices  to  amend  records.  649 

Where  caption  of  indictment  returned  is  faulty  in  form,  it  is 
same  term  amendable  by  clerk  of  assise  or  peace,  but  not 
in  another  term.  *  ii.  168 

In  another  term  clerk,  that  returns  it,  shall  be  fined  ior  his 
informal  return.  ib. 

See  tit.  RscoRB. 
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AMERCEMENTS. 

A  man  drowned  in  a  pit,  coroner  may  chai^  Till  to  .stop  it, 
and  if  not  done  before  next  gaol-delivery,  vill  amerced.  424 

Vill  amerced  for  bnryiog  body  ^efoie  coroner  sent  for.       ib. 

One  slain  m  the  day  in  a  town  vaUed  or  not,  town  amerced; 
if  insufficient,  hundred;  and  in  default, county ;  so  upon  an 
escape.  .  443, 603.  iL  73 

So  if  out  of  any  wUl,  hundred^  and  in  their  default,  county 
amerced.  448.  iL  73 

Murdrum f  what  sort  of  ameroemeot;  bow  far  taken  away 
by  Stat.  425,  447,  448 

Not  imposed  in  cases  of  death  per  ir^fortunium.  iL  73 

Latrociniufhj  what.  425 

A  man  killed  either  in  day  or  night,  and  offender  committed 
to  constable  or  vill,  upon  escape  vill,  where  party  slain,  or 
offender  taken,  fineable.  448 

Felon  in  bringiog  to  gaol  escapes,  is  killed  in  pursuit,  yet 
town  amerced.    '  489, 490,  602 

A  man  slain  within  prednct  of  the  vill  before  day-light  gone, 
offender  escapee,  vill  amerced;  otherwise,  if  slain  in  the 
night,  except  town  be  walled,  and  then  in  either  case  it 
shall  be  amerced;  because  gates  ought  to  be  shut  from  sun- 
set till  sun-rising.  448,  604.  iL  73 

Amercements  on  country  for  OM^pes  of  felons,  by  whom  to 
beset.  600,603 

Vill  amerced,  if  felon  escape  from  private  person  without 
default.  601 

If  felon  in  carrying  to  execution  escape,  vill  not  amearced. 

602 

If  vill  commit  a  felon  to  four  men  to  convey  to  gaol,  who 
6uffer  an  escape,  vill  amerced.  605 

If  a  stranger  prevents  arrest,  whereby  felon  *  escapes,  vill 
amerced.  606 

Negligetu  escape  presentable  in  a  leetf  but  they  cannot  set  a 
common  fine  or  amercement  there.  603 

Amercement  called  escapium  takes  place  in  cases  of  death 
per  infortunium.  iL  73 

Felon  taken  by  township,  and  delivered  to  sheriff,  fyc*  es- 
capes, township  not  chargeable,  but  sheriff,  4*c.  ib. 

But  if  in  guard  of  constable,  who  is  bringing  him  to  gaol, 
he  escapes;  the  gaoler  refused  to  take  him,  vill  charge- 
able; nay,  tho  he  be  slain,  because  he  resisted.  ib. 

Vill  amerceable  only  in  case  of  death  of  a  man;  but  in 
other  felonies,  as  theft,  tho  thief  not  taken,  no  amerce- 
ment or  other  penalty  at  common  law,  but  by  stat.  of 
fVinton.  il73,74 
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But  if  they  had  a  feloD  in  their  custody,  or  in  custody  of  a 
constable,  and  he  escapes^  vill  had  been  amerceable,  and 
sa  of  the  hundred.  ii.  Pagt  74 

In  case  of  manslaughter,  where  the  decenna  was  antiently 
amerceahle,  where  rill.  •  ib. 

If  any  of  the  family  of  clergyman,  noblemen,  or  knights  an- 
tiently committed  a  murder,  4*c.  and  fled,  his  master  was 
amerceable.  ib. 

How  one  present  that  takes  not  ofiender,  is  punishable. 

ii.  75,  76 

Where  three  amercements  for  one  escape.  ii.  75 

Township  amerced  for  escape,  tho  felon  never  actually  taken. 

u.  93 
APOST AC Y—  Vide  Rblioiobt. 
APPEALS. 

la  treason  Ipng  disused ;  appeals  of  treason  in  parliament 
wholly  taken  away  by  stat.  349.  ii.  150 

Year  and  day  for  bringing  appeal  of  murder,  how  computed. 

427 

Whether  jury  may  fi^nd  guilty  of  manslaughter  one  appealed 
of  murder.  449,  450 

In  appeals,  justices  of  nisi  fn^us  may  inquire  of  abettors, 
and  give  judgement,  and  if  plaintiff  nonsuit,  arraign  pri- 
soner at  king's  suit.  .  iL  41,  *149 

May  allow  clergy  to  a  convict  of  manslaughter  on  appeal. 

ii.  41,  *149 

If  appellant  die  or  release,  tho  appellee  be  indicted  also,  yet 
on  nonsuit  of  plaintiff,  proceeding  for  king^  shall  not  be  on 
indictment,  but  appeal.  ii.  *149 

What  causes  of  abatement  of  appeal.  ii.  149,  150 

Where  party  stricken  in  one  county  dies  in  anothei*,  appeal 

in  either.  ii.  163 

.  In  appeal  of  death  by  writ,  person  killed  is  certain,  but  an 

appeal  of  robbery  writ  general,  and.it  appears  not  what 

goods  are  till  declaration.  ii.  221 

Jiulerfoiis  convict  and  clergy  had  a  good  bar  to  indictment 
or  appeal  for  same  crime.  ii.  251 

And  so,  if  clergy  prayed,  and  court  will  advise  upon  it,  tho 
clergy  not  actually  allowed.  ib. 

For  pleas  to  appeal,     Vide'Pi.iRA. 

If  appellee  stand  mute,  judgment  of  peine  fori  4*  dure  shall 
be  given.  ii.  317 

Vide  Mute. 

For  restitulian  in  appeals  of  robbery.    Vide  Restitution. 

For  appeal  of  rape.    Vide  Raps, 
vol.  II. — 30 
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F&r  power  qf  eoranera  in  faking  appeaU*    Vide  Co&ohxbs. 
Far  process  in  appeaL    Fide  Ootlaitkt. 
Where  clergy  ousted  in  appeal^  or  not.    Vide  Clbbot. 
For  appeal  by  approver.    Vide  ApPKovsm.  * 
For  arraignment  on  appeaL    Vide  AmBAia»KxirT. 
APPROVER. 
Coroner  has  power  to  take  his  aocuatioii.   ii.  Pages  67,  227 
Approvement  described.  ii.  67 

In  discretion  of  court  to  admit  him  to  approve  or  not.    ii.  £26 
Admitting  approver  long  disused.  ib. 

Of  what  offenses  approvement  may  be.  ii.  227 

In  wbat  suits.  it.  228 

When  one  shall  become  approver.  ii.  228,  229 

Before  whofn  he  may  become  such.  iL  229 

Of  the  manner  of  approvement  and  allowance  of  it.  •&. 

Wbat  duty  of  court  on  party's  confessing  £plooy  and  pmy- 
ing  a  coroner.  ii.  t29^  230 

What  process  on  appeal  by  approver.  ii.  250, 231 

Of  proceedings  on  appeal  after  appearance  of  appellee. 

it.  232^  233 
ARRAIGNMENT. 

Definition  and  various  etymologies  of  the  word. 

344.    ii.  216  to  219 

A  rescuer  of  a  traitor,  or  one  suffering  a  wilftd  escape,  or 

r&%iver  of  a  traitor,  shall  not  be  arraigned  till  prindpal 

convict.  237,  238,  5  1,  59S.    ii.  224 

None  to  be  attaint  of  treason  without  arraignment,  except 

outlawed,  ^c.  334,  347  to  350 

If  indictment  of  murder  charge  one  as  principal  in  first 

^egiwe,  another  as  present  and  assisting,  if  principal  in 

first  degree  neither  appear*  nor  be  outlawed,  principal  in 

second  degree  arraigned.  437.    ii.  223 

Felons  arraigned  on  the  mainotwre  at  king^s  suit    156, 348 

But  such  arraignment  wholly  ousted  by  statutes.        ii.  149* 

Appeal  brought  at  party's  suit,  and  plaintiff  nonsuit  on  that 

appeal,  offender  arraigned  at  king^-s  suit  thereon,  and  so 

*       if  appellant  die  or  release,  and  tho  be  be  indicted  as  well 

as  appealed,  yet  on  nonsuit  of  plaintiff,  proceeding  for  the 

king  shall  be  on  appeal  only.  iL  149*,  221 

But  it  must  be  where  plaintiff  hath  declared  on  appeal  bjr 

writ,  or  hath  formed  his  appeal  by  bill.  ii.  149* 

Where  defendant  shall  be  arraigned  on  appeal,  where  not. 

ii.  i49*,  150*,221 
.    Where  appeal  bad,  defendant  may  be  arraigtied  on  indict- 
ment, if  any,  before  the  court.  il  L50* 
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If  none,  court  may  bind  him  over  to  another  sessions,  and 
in  mean  time  to  be  of  good  behaviour.  ii.  Page  150* 

In  oivil  action  de  nxore  rapid  mm  bordn  virt,  if  defendant 
was  convicted,  it  antiently  served  for  indictitient.  ib. 

So  in  special  verdict  in  trespass  for  taking*  goods  in  B.  R.  if 
it  was  found  that  defendant  took  them  feloniously,  an- 
tiently  this  served  for  indictment  ii.  150*,  151* 

And  so  if  on  a  justification  in  slander  for  calling  a  man 
thief,  verdict  be  for  defendant,  and  this  be  in  B.  R.  and 
for  felony  in  same  county  where  court  sits,  or  if  before 
justices  of  assize,  having  also  a  commission  of  gaoil- 
delivery,  plaintiff  shall  be  forthwith  arraigned  on  this  ver- 
dict ii.  161* 

But  return  of  rescue  of  felon,  or  breach  of  prison,  not  suffi- 
cient to  arraign  party  upon.  lA. 

In  treason  or  felony  offender  must  appear  in  person,    ii.  216 

Of  what  parts  arraignment  of  a  prisoner  consists,  ii.  918, 919 

If  prisoner  hath  any  matter  to  plead,  either  in  abatement  or 

■  bar,  then  he  pleads  without  immediate  answering  to.the 
felony;  but  in  some  cases  si  trove  ne  soit^  then  to  the 
felony,  not  guilty.  ii.  219 

Prisoner  to  be  brought  to  bar  without  irons,  unless  danger 
ofescape.  ib. 

But  usually  brouglit  to  bar  in  nineuUs  for  fear  of  escape ; 
but  stands  at  bar  unbound,  till  judgments  ib. 

In  murder  antientiy  court  forebore  to  arraign  prisoner  on 
indictment,  till  year  and  day  past,  whether  pending  appeal, 
or  not  ii.  230,  249 

But  now  by  statute  justices  shall  try  him  on  indictment  of 
murder,  ^c.  tho  within  year,  and  if  acquitted,  he  shall  not 
be  discharged;  but  at  discretion  of  justices  continued  in 
custody;  or  on  bail,  till  year  and  day  past  ii.  220,249,250 

Where  an  inquisition  before  coroner  is  returned,  and  there  is 
also  an  indictment  for  same  offense,  on  which  best  to  ar- 
raign prisoner;  and  where  there  ought  to  be  a  eeeseipro^ 
tessue  on  coroneir's  inquest.  ii,  221,  222 

In  case  of  appeal  and  indictment  for  same  offence,  where 
there  ought  to  be  a  cesset  processus  on  indictment  ii.  221 

If  indictment  be  of  manslaughter,  and  coroner's  inquest  of 
murder,  best  to  arraign  of  highest  offence,  and  spare  the 
other.  ii.  222 

If  both  of  murder,  but  one  insufficient,  then  to  arraign  on 
good  one.  ii.  222,  239 

If  both  good,  and  returned  into  court  same  sessions,  best  to 
arraign  prisoner  on  both,  (so  as  they  be  put  on  same  in- 
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quest  to  be  tried,}  and  to  indorse  acqnittal  or  attainder  on 
both  presentments;  jury  to  be  directed  to  acquit  him  on 
both,  if  acquitted  on  on6,  and  econnerjo.  ii.  Pages  222,239 

Felon  may  be  arraigned  of  breach  of  prison  before  convict 
of  first  felony;  contra  of  escape  or  rescue,  ii.  224 

Tet  if  «>9.  be  acquitted  of  principal  felony,  he  may  plead  that 
acquittal  in  bar  to  indictment  for  breach  of  prison.     61 1, 

612.  ii.  224 

Where  one  brought  in  on  exigent  shall  be  arraigned  de  novoj 

ii.  224,  225 

If  any  exception  taken  by  way  of  abatement^  counsel  shall 
be  assigned.  iL  236 

Prisoner  should  not  formerly  in  any  case  have  had  a  copy, 
biit  only  oyer  of  indictment  ib. 

If  exceptions  to  indictment  appear  material,  court  can  quash 
it,  and  direct  new  bill  to  be  sent  to  grand  jury,  wherein 
the  faults  may  be  amended,  and  prisoner  arraigned  de 
novo.  ii.  237 

One  indicted  on  two  indictments;  one  for  murder,  other*on 
1  Jae.  of  stabbing;  he  shall  be  arraigned  on  both.     46& 

ii.  239, 240 

If  on  special  verdict  finding  a  felony,  court  erroneously  ad- 
judge it  none,  and  that  judgment  be  reverst,  whether  party 
shall  be  executed  or  arraigixed  de  noyo*  ii.  247 

Justices  would  rarely  arraign  prisoner  on  indictment,  espe- 
cially for  murder,  within  year  after  death,  in  fevour  of 
appeal,  unless  appellant  an  infant,  or  evidence  very  preg- 
nant, ii.  249 

^,  attaint  of  felony  by  outlawry ,  outlawry  reversed,  he  shall 
be  put  to  answer  same  felony.  ii.  251 

One  by  coroner's  inquest  found  to  have  killed  a  thief  assault- 
ing to  rob,  Src.  shall  not  be  arraigned  on  that  indictment, 
but  dismissed  without  any  judgment.  ii.  395 

Justices  of  assise  cannot  arraign  at  K.'s  suit  on  nonsuit  be- 
fore them  on  appeal,  but  this  done  in  B.  IL  on  return  of 
postea.  ii.  404 

How  a  madman  should  be  treated  on  his  arraignment. 
Vide  IbEOT. 

For  arraignment  of  accessary.     Vide  Principal  and  Ac- 

CESSART, 

ARREST. 
Who  pursues  not  a  felon  is  fineable*    448,  449,  484,  593. 

ii.  75,  76 

On  cap.  ad  satisfaciendum^  doors  cannot  be  broke  open ; 

4>ut  on  an  habere  facias  possessionem,  they  may.  458 
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Officer  entering  by  outward  door  open^  may  break  open  in- 
ward doors.  .  Poge  458 

If  warrant  not  strictly  lawful,  yet  if  matter  within  justice's 
jurisdiction,  and  warrant  under  his  seal,  officer  not  to  dis- 
pule  validity.  460 

Justices  warrant  where  void,  and  officer  subject  to  false  im- 
prisonment. 577 

Where  matters  being  within  justice's  jurisdiction,  officer  ex* 
cused.  <       ib. 

Warrant  not  expressing  certainty  of  crime,  irregular,  and 
officer  cannot  break  open  doors.  577,  584 

One  taken  on  such,  how  to  be  discharged.  578 

If  rescued  or  wilfully  let  go,  such  escape  or  rescue  not  fdony. 

f*. 

Such  warrant  erroneous,  not  void;  it  excuseth  in  false  im- 
prisonment, real  crime  being  felony,  or  crime  within  jus- 

*  tices  cognizance.  ib. 

General  warrant  to  take  all  suspected  void ;  false  imprison- 
ment lies  for  one  taken  thereon;  contra  of  rule  in  JB.  R.  of 
same  import.  •  580, 586, 587.  ii.  105, 112 

Justices  may  issue  warrant  for  treason,  examine  and  com- 
mit. 580 

Where  justice  of  foreign  county  may  issue  his  warrant  against 
a  felon,  and  commit.  580 

Warrant  issued  by  justice  of  proper  county  to  take  a  felon, 
he  before  arrest  flies  into  foreign  county,  and  is  f)ursued 
and  taken,  he  inust  be  carried  before  justice  of  foreign 
county;  but  if  taken  in  proper  county,  he  escape  into  the 
foreign,  he  may  be  brought  before  justices  of  either.    581. 

ii.  94,115 

Constable  hath  same  protection  on  pursuit  and  arrest  in 
foreign  county,  as  proper,  whether  he  hath  a  warrant  or 
not.  ii.  94 

Warrant,  to  whom  directed.  581.  iL  110 

May  be  directed  to  a  private  man,  but  he  not  compellible  to 
execute  it.  581.  ii.  110 

Officer  refusing  or  neglecting  may  be  indicted.  58^ 

Constable  cannot  substitute.  ib. 

Constable  not  bound  to  execute  warrant  out  of  his  district, 
yet  factum  valet.  582. '  ii.  110 

Before  whom  warrant  returnable  \  difference,  where  returna- 
ble generally,  and  where  before  justice  who  made  it;  not 
in  election  of  party  to  go  before  whom  he  pleases.    582. 

ii.  112 

On  warrant  for  surety  of  peace,  or  good  behaviour,  or  against 
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one  that  hath  dangerously  wound^  another,  business  de- 
claredy  and  prisoner  demanded,  doors  may  be  broke  open. 

Pages  45d,  582.  ii.  94,  95,  117 

If  officer  bath  once  laid  hands  on  prisoner,  he  may  break 

open  outward  doors  to  take  him.  459 

If  warrant  directed  to  fire  bailifis  two  or  three  may  execute 

it.  '  ib. 

Sheriff  or  bailiff,  on  eap.  ntlegaium^  cap.  pro  fine^  or  other 

process  for  kingf  may  break  open  doors,  if  not  opened  on 

demand.  459 

Where  officer  must  shew  his  warrant,  <Nr  not   456, 463, 583. 

ii.  92, 116 
A  private  man  must  shew  his  warrant,  or  signify  contents. 

459 
*What  sufficient  notice  of  a  man's  being  a  constable,  &c. 

460  to  464 

Justice  of  peace  may  grant  a  warrant  on  probable  suspicion, 

and  doors  may  be  broke  open  by  him  to  whom  directed. 

579,  580,  583 

Fot  what  end  constable^  or  any  other,  during  affray,  may 

*  break  open  doors,  unless  one  dangerously  wounded  or 

killed.  589.    ii.  95 

Of  what  offensps  constable  having  received  information,  or 

any  private  man,  without  a  warrant  may  arrest,  and  break 

open  doors  on  refusal  to  open  them,  or  deliver  up  party. 

589 

Where  law  makes  a  private  man  an  officer,  and  be  may 

'  arrest  a  felon,  and  in  order  thereto  break  open  doors. 

588.  iL  76,  77,  92,  202,  203 
Where  constable  ex  officio  may  break  open  doors  to  take 

.      felon.  ii.  90,  92,  202,  203 

Where  constable  on  hue  and  cry  may  break  open  doors,  or 

not.  ii.  102, 103 

What  previous  to  breaking  open  doors.  iL  103 

Difference  between  private  man's  and  constable's  arresting 

on  suspicion.    *  ii.  92 

On  excommunicato  capiendo  doors'  icanuot  be  broke  open. 

ii.  116 
If  justices  issue  a  warrant  to  take  a  felon,  who  is  in  justice's 

house,  officer  after  demand,  &c.  may  break  Open  the  door; 

and  so  for  suspicion  of  felony.  ii.  1 1 6, 1 1 7 

Where  sheriff  on  civil  process  may  break  open  the  house  of 

another  than  the  party  against  whom  process  is.  ii.  117 
Judge  of  B.  S.  may  ore  tenus  command  a  tipstaff  to  arrest, 

without  expressing  the  cause.  ii.  586 
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.  Officer  or  private  man  breaking  open  a  house  to  take  a  felon, 
a  trespasser  to  the  owner,  if  felon  not  there,    ii.  Page  117 

Justices  of  oyer  and  terminer  may  issue  a  commission  to 
'  take  one  indicted  before  them,  whereby  doors  may  be ' 
broke  open,  but  commission  must  be  shewn  if  demanded. 

ii.  106 

Constable,  on  his  watch  may  break  open  doors  to  keep  the 
peace,  or  in  case  of  disorderly  drinking,  or  noise  in  a 
tiouse  at  unseasonable  hours.  ii.  94,  95 

Constable  ex  officio  noay  arrest  one,  that  has  broke  the  peace 
in  his  view,  and  keep  him  in  his  house  or  slocks.  S37 

Where  one  is  dangerously  hurt,  constable  may  imprison  on 
common  fame,  or  report  of  another.  t6. 

Whether  on  an  affray  out  of  view,  he  can  arrest  without 
warrant.  ib. 

Where  private  man  may  arrest  without  warrant,  whether 
felony  done  in  same  county,  or  not  587,  588.  ii.  76 

j3.  dangerously  wounds  S.  C,  beiii^  present  may  imprison 
•d.  till  brought  before  justice,  or  delivered  to  constable. 

558.  ii.  77 

Felony*  committed,  a  private  man  may  arrest  on  probable 
cause  of  suspicion.  558,  595.  iL  78,  81 

What  are  probable  causes.  588.  ii.  81 

How  and  in  what  lime  private  man  to  dismiss  himself  of 
offender.  689.  ii.  77,  81 

Most  usual  and  safe  to  bring  him  before  a  justice,  or  if  that 
cannot  be  done  in  time,  to  eall  constable  to  one's  assist- 
ance. 590.  ii.  76,  77 

Whether  private  man  ean  raise  power  to  take  or  detain  a 
felon.  60  U  ii.  76 

Prevention  of  arrests,  a  misdemeanor,  not  felony.  606 

Of  persons  that  may  arrest.  «  ii.  73 

What  required  to  maintain  a  justification  of  imprisonment, 

on  suspicion,  and  bow  officers  and  private  men  are  to 

justify  in  such  cases.  ii.  78,  79, 80,  91 

.  No  felony,  no  ground  of  suspfcion.  ii.  78 

.  No  felony  done,  party  arrested  may  be  inlarged,  and  escape 

dispunishable.  ii.  78,  79 

But  in  case  of  a  felony,  tho  party  arrested  innocent,  who  lets 
him  go  not  being  duly  delivered,  is  punishable.  ii.  79 

Regularly,  party  suspecting  must  arrest.  t6. 

•What  parly  suspecting  is  to  do  to  oblige  constable  to  as- 
sist, ib, 
•  Justice  to  be  acquainted  by  him  with  whole  case.              ib. 
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Justificatipn  in  aid  of  constable  on  felony  done,  and  a  suspi- 
cion, isr  good.  ii.  Pages  79,  80 

Suspicion  wslj  ^  ^7  ^^71  imprisonment  must  1^  by  con- 
stable, ii.  80 

If  goods  of  «4.  be  stolen,  and  found  in  B*s  custody,  and  Ji. 
makes  the  case  appear  to  the  constable,  and  requires  hiin 
to  bring  B,  before  a  justice,  this  is  a  good  justification  ia 
•^.  sans  avermenijXh^t  he  suspected  hinou  ib. 

A  felony  committed,  «/9.  has  probable  cause  to  suspect  B. 
and  acquaints  C.  with  the  whole  matter,  C.  hereupoa 

^  having  probable  cause  to  suspect  B.  may  justify  by  his 
own  suspicion;  and  so  may  one  coming  in  aid  of  t^.  to 
.arrest  B.  ih. 

One  may  allege  twenty  causes  of  suspicion-,  and  it  shall  not 
make  his  plea  double:  what  makes  an  issue  upon  the 
whole.  ii.  81 

If  private  man  discharge  party  suspected  without  bringing 
him  to  justice  or  ccmstabloj  it  is  an  escape,  but  makes  not 
imprisonment  illegal.  ib. 

He  must  not  carry  him  to  gaol  of  any  other  county  than 
where  taken,  unless  there  be  no  gaol  in  that  county,  ii.  81 

Arrest  on   suspicion  permitted  by  law,  not  commanded. 

ii.  82,  84 

Not  same  privilege  in  all  points  allowed  to  him,  that  arrests 
on  suspicion,  as  to  one  arresting  on  hue  and  cry,  or  by  war- 
rant, or  his  certain  knowledge  of  the  felony,    ii.  78, 82, 84 

If  he,  that  arrests  on  suspicion,  break  open  doors,  it  is  at  his 
peril;  if  party  be  a  felon,  it  is  justifiable,  otherwise  not; 
but  he  may  enter  by  the  doors  open  to  arrest.  ii.  82 

To  prevent  murder  a  private  person  may  break  open  doors. 

ib. 

But  in  all  arrests  must  acquaint  party  with  cause  thereof,  ib. 

Party  not  bound  to  take  notice  of  a  private  man  as  authorized 
to  arrest,  and  may  fly  from  him  if  innocent  iL  83 

But  is  bound  t6  take  notice,  and  submit  to  a  constable  arrest- 
ing in  king^s  name,  or  offering  so  to  do.  ib. 

Private  man  cannot  beat  innocent  man  arrested  on  suspicion, 
but  only  lay  his  hands  gently  on  him.  ib. 

A  bailiff  cannot  beat  defendant  before  the  arrest,  yet  liter 
arrest  and  escape,  a  bailiff  may  justify  beating  him.       ib. 

Of  officers  of  publick  justice  virtute  officii  empowered  by 

law  to  arrest  felons  and  persons  suspected  of  felony,  and 

.  who  they  are.  ii.  85^  86,  &c. 

How  they  are  protected  by  law.  iL  85 
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Their  actings  not  arbitrary,  but  necessary  duties;  they  under 
severe  punishments  for  neglect.  ii.  Page  85 

Need  no  warrant  to  arrest  felons,  and  those  probably  sus- 
pected. ,  ib. 

All  persons  bound  to  be  aiding  and  assisting  to  those  officers 

upon  their'  summons  in  preserving  the  peace,  and  appre- 

*  bending  malefactors,  especially  felons.  ii.  86 

If  any  refuse,  how  punishable.  581.  ii.  86, 115 

Assistants  under  common  protection  of  law  with  officers,  ii.  85 

By  statute  may  plead  general  issue,  and  have  double  costs, 
as  well  as  officers.  >  ib. 

Where  a  private  miin  may  arrest  a  felon,  these  officers  may 
do  it.  '     *.  ib. 

What  power  justices  of  peace  have,  quoad  arrest  of  felons,  ib. 

Justice  seeing  a  felony,  or  other  breach  of  peace  done  in  his 
presence,  may  arrest  felon.  587.  ii.  86 

So  he  may  by  word  command  any  one  to  take  him,* which  is 
a  good  warrant  without  writing.  «       ib. 

But  if  done  in  his  absence,  then  nuist  issue  his  warrant  in 
writing.  ib. 

If  there  be  any  riot  or  breach  of  peace  like  to  happen  by  a 
tumultuous  meeting,  ^c.  he  may  Cbmmand  his  servant  or 
others,  to  prevent  it  by  arresting  parties.  ii.*86,  87 

If  he  hath,  either  from  himself  or  by  a  credible  information, 
knowledge  of  a,  felony  done,  and  just  cause  of  suspicion  of 
any  oue,he  mayhimself  arrest  and  commit  that  person,  ii.  87 

By,  statute  sheriff  injoined  to  arrest  felons,  and  all  persons  re- 
quired to  assist  on  his  summons.  ib. 

Taking  felons  belongs  to  sheriff,  as  conservator  of  peace,   ib. 

Sheriff  may  arrest  one  suspected  of  felony.  ib. 

Coroner  conservator  of  peace  with  regard  to  all  felonies,  and 
can  command  them  to  be  apprehended,  tho  he  can  take  no 
inquisition  but  of  death.  iL  88 

Office  of  con^iabley  ministerial  and  original,  or  primitive,  as 
conservator  of  peace  at  common  law.  ii.  88,  90 

Ought  to  execute  precepts  of  justice^,  coroners,  ^c.  or  in  de- 
fault, fineable.  ib. 
.  By  his  original  power  may, /or  breach  of  peace  and  some 
misdemeanors  less  than  felony,  imprison.              ii.  88,  90 

If  one  expose  an  infant  in  the  cold  to  destroy  it,  or  charge 
parish,  constable  may  take  him  and  put  him  in  the  stocks,  ib. 

If  assaulted,  tho  in  his  own  case,  may  imprison  party  and 
carry  him  to  gaol.  ib. 

But  for  opprobrious  words,  or  a  general  hindrance  of  him  to 
summon  trained  bands  to  attend  mayor  of  London  oa  his 
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precept,  held  he  could  net  joslify  imprisoniBg,  bat  ought 
to  have  brought  party  to  a  jastice.  ii.  Pages  88,  90 

What  may  be  done  by  a  constable,  may  be  done  by  his  de- 
puty;  for  by  lav  he  may  make  a  deputy,  who  wiibia  7  Jae. 
may  plead  general  issue.  t&. 

If  one  menace  to  kill  another,  on  complaint  constable  ma7 
arrest  and  put  him  into  the  stocks,  till  he  can  conveniently 
bring  him  to  a  jusUce,  and  to  avoid  present  danger,  ii.  88, 89 

Constable  cannot  take  surety  of  peace  by  recognisance,  but 
whether  by  bond,  and  that  for  affiray  or  menace  of  breach 
of  peace  in  his  view.  ii.  89«  90 

If  be  be  informed,  that  a  man  and  woman  are  incontinent 
together,  he  tnay  take  i^ighbours  and  arrest  them,  and 
commit  them  to  find  sureUes  for -good  behaviour.  ib. 

Whother  he  may  atrrest-one  suspiciously  resorting  wii;h  wo- 
men of  ill  fame  to  a  house  suspected  of  common  bawdry, 
and  what  a  good  justification  for  him,  or  any  in  his  assist- 
anee  to  plead.  i6. 

May  arrest  suspicious  night-walkers  and  men  that  ride  armed 
in  fairs  or  markets,  or  elsewhere.  i6. 

May  execute  hi»  office  on  information  and  request  of  others, 
that  suspect  and  charge  offenders  but  with  suspicion,     ib. 

Where  felony  done,  he  may  ex  officio  arrest  and  imprison, 
till  felon  can  conveniently  be  conveyed  to  a  justice  or  com- 
mon gaol.  ,         .         ii.  89, 90 

All  one,  whether  felony  done  in  same  vill,  or  in  any  other 
fill  or  county,  if  felon  be  within  vill,  wh^re  h^  is  consta- 
ble. *    i6. 

Is  by  law  tpjoined  to  take  a  felon,.and,if  he  neglects  his  doty, 
indictable.  .      il  91 

Not  material  whether.he  saw  felony  comtnitted,. or  bath  it  by 
complaint  and  information ;  in  both  cases  bound  to  take 
felon,  and  search  for  him  within  limits  of  his  jurisdiction, 
and  to  raise  hue  and  cry.  ib. 

If.  a  felony  done,  Jl.  suspects  B.  on  probable  grounds,  and 
acquaints  constable,  and  requires. his  aid,  constable  may 
apprehend  B.  tho  suspicion  arise  in  t^.  first*  ib. 

But  •&  ouglu  to  be  present.  ib. 

He  ought  also  to  inquire  and  examine  circumstances  and 
causes  of  suspicion  of  ^.  which  tho  he  cannot  do  on  oath, 
yet  such  information  may  make  it  constable's  suspicion. 

ii.  91,  92 

A  felony  in  fact  must  be  done,  and  constable  must  aver  it  in 
his  plea,  and  it  is  issuable*  .  iL  92 
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Constable^  officer  knowtk  withra  vill,  presiimed  of  suffieien- 

.    07.  il.  Page  92 

Constable  to  do  his  duty,  as- well  in  oase  of  probable  suspicion, 
as  actual  felony.  ii.  93 

On  a  sudden  affray  he  may  put  parties  in  stocks  or  prison, 

till  their  passion  or  intemperance  be  orer*  ib. 

.  If  crime  committed,  for  yrhith  constable  may  arrest,  whither 

he  may  convey  prisoner.  il  95 

Safest  to  carry  him  before  a  justice.  ib. 

Till  he  can  conveniently  convey  parties  arrested  to  a  justice, 
or  common  gaol,  he  may  detain  them  in  stocks,  if  none  in 

"  ttet  vill,  then  in  those  of  next.  ii.  95, 119 

If  he  be  of  quality  or  sick,  how  long,  and  where  consitable 
may,  and  ought  to  keep  him.  ii.  96, 119, 120, 122 

Charges  of  sending  malefactors  to  gaol  by  common  law  are 
to  be  bom  by  vill,  where  apprehended;  but  by  statute  by 
prisoner,  if  able ;  if  not,  how  levied.  ii.  96 

Commission  issuing  out  of  Chancery  to  take  J.  S,  and  his 
goods,  before  indicted,  against  law.  ii.  106 

Tet  a  good  j^istification  in  officer.  ib. 

Sheriff  at  common  law  might  issue  a  warrant,  to  take  a  felon 
before  indictment  ii.  107 

Coroners  by  their  warrants  may  attach  man-rslayers  after  in- 
quisition finding  them  guilty.  ib. 

May  also  make  out  warrants  against  persons  present,  and  not 
guilty;  against  burglars  and  robbers.  ib. 

If  warrant  be  barely  for  a  misdemeanor,  officer  cannot  pur* 
sue  party  into  another  county;  but  in  case  of  felony,  affray, 
or  dangerous  wounding,  officer  may  pnrsue  him,  and  raise 
hue  and  cry  upon  him  into  any  county.  ii.  115 

Justice's  warrant  sufficient  cause  of  suspicioivand  pursuit,  ib. 

One  having  warrant  to  arrest  for  felony,  4*^.  cannot  make  a 
warrant  to  another  as  his  deputy,  or  command  another  to 
execute  it  in  his  absence.  ib. 

Warrant  directed  to  a  known  officer,  enough  for  him  to  say, 
I  arrest^  &c.  ii.  116 

Safe  for  officer  to  acquaint  party  with  what  he  arresteth  him 
for.  ib. 

A  warrant  of  a  justice  may  be  executed  in  a  franchise,      ib. 

If  justice  hath  jurisdiction,  tho  he  err  in  granting  his  war- 
rant, officer  in  executing  it  excusable.  .   ii.  119 

Yet  in  some  cases,  as  touching  rates  for  the  poor,  thb  he 
hath  jurisdiction  by  43  Eliz.  officer  is  punishable  for  exe- 
cuting warrant,  where  none  ought  to  issue,  because  a  cir- 
camscrit)ed  jurisdiction.  iu  1 1 9 
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ARREST.— Continued. 
After  arrest  officer  forthwith  to  bring  party  to  gaol,  or  to 

justice,  according  to  warrant.  ii.  Page  119 

When  he  hath  brought  him  to  ju£ftice,  yet  in  law  he  is  in 

custody,  till  either  justice  discharge  or  heul  him,  or  till  he 

be  actually  committed.  ii.  120 

For  more  touching  warrants.    Fide  Justiox  of  Pbace. 
fFhere  killing  peaee^officer  i»  murder  or  manslaughter. 

Vide  MuBDBR  and  Manslaitghtbb. 
fFhere  killing  a  felony  that  resists  or  flies  be/ore  or  after 

arresty  is  justifiable  or  not.    Fide  Homicids. 
Fide  Commitment,  JIitb  and  Crt^  Justification^  and 

Peace  Offices.  * 

ARSON. 

Defined*  i.  566 

Felony"  at  common  law;*  irreplevisable  by  statute;  antlent 

judgment  burning.  t6. 

By  8  H.  6.  letters  of  menace  were  treason.  567 

Not  said   in   indictment  domum  mansionalem,  but  do^ 

mum.  ib. 

What  shall  be  said  domus.  567,  568 

Where  felony,  or  not,  to  bum  a  barn  or  out-house.  567 

In  Northumberland  felony  by  statute  to  burn  a  stack  of 

corn.  568 

Burning  house  of  another,  felony;  but  if  tenant  for  years 

bum  his  own  with  intent  to  burn  another's,  and  none  but 

his  own  is  burnt,  only  a  misdemeanor;'  contra y  if  house 

of  another  burnt.  567,  568 

Setting  fire  to  a  house  without  burning  any  part,  nc^  felony; 
-  contra^  if  part  burnt,  felony  by  common  law.  568, 569 
Must  be  a  wilful  and  malicious  burning,  else  only  tres* 

pass.  569 

•S.  intending  to  bum  B.*s  house,  bums  C.^s;  felony.  ^  ib^ 
Where  burning  a  house,  outhouse  or  bam,  shall  be  oust  of 

clergy,  or  not.  567  to  575 

Accessaries  before  ousted  by  4  ^  6  P,  ^  M.  572  to  575 

Whether  attainder  by  outlawry  formerly  ousted  them  of 

clergy.  573 

Whether  men  in  orders  convict  hereof  shall  have  clergy.  574 
ASSAULT. 
Where  one  enters  on  possession  of  another,  where  justifi- 
able, where  not.  485,486 
Fide  Homicide,  Murder  and  Manslaughter. 
ASSEMBLY.— rWe  Riot. 
ASSENT.^ — Fide  Principal  and  Accessary. 
ASSISE. — Fide  Justice  oe  Assise. 
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ASSOCIATION.— Fu/e  Commission,  Gaol-Dslivxet^  Otxr 

AND  TjBatflNSa* 

ATTAINDER.  Pagti 

None  to  be  attaint  without  being  arraignecL       ii.  344  to  350 
Clergy  allowed  to  one  attaint.  521 

Whether  outlawry  is  an  attainder.  521.  ii.  350,  352 

Vide  FoRvsiTURS. 

AUTERFOITS    ACQUIT,  ATTAINT  OR   CONVICT.— 

Vide  JiTDOMSNT^  Pleas,  Vbrdict. 

BAIL. 
One  bailed  ia  in  custadid;  contra,  of  one  let  to  mainprize. 

325,  62b 
How  the  several  entries  are,  and  of  other  differences  be- 
tween bail  and  mainprize.  ii.  35, 124, 125 
Admitting  bail,  where  it  ought  not,  a  i^gligent  escape,  but 
not  voluntary,  except  by  design.  596,  597 
Bail  antiently  taken  in  no  sum  certain,  but  iraditur  in  bal' 
Hum' to  J.  S.  which  is  the  usual  form  in  all  civil  actions. 

ii.  125 

Of  bail  cofjmsoro  carpore;  now  rarely  used;  why  disused; 
only  fined,  if  he  brought  not  in  principal  at  the  day. .     ib. 

In  civil  actions  this  bail  sometimes  in  use.  t& 

Usually  bail  only  a  recognisance  in  a  sum  certain,  for  ap- 
pearance of  a  felon;  principal  bound  in  double  the  sum. 
Vide  the  foroL  ib^ 

What  sort  and  number  of  sureties  are  required,  but  these 
things,  as  well  as  the  sum,  discretionary  in  him  who 
takes  recognizance;  therefore  sureties  may  be  examined 
upon  oath.  ib. 

What  the  words  ad  siandum  Juri  import^  ii.  126 

Form  of  the  true  and  regular  bail,  where  party  an  infant, 
or  in  prison,  and  so  absent;  hereupon  a  warrant  issues 
under  hand  and  seal  of  the  person  who  takes  the  bail,. 

'    for  his  enlargement,  called  liberate,  ib. 

Seal  .of  justice  not  necessary;  subscription  sufficient « •      ib. 

If  party  bailed  by  justice  before  conunitment,  or  if  committed 
and  brought  into  B.  R.  or  sessions  to  be  bailed,  then  him- 
self is  also  bound.      .  .  ib. 

Sometimes  recognizance  simple,  with  a  condition  added  for 
his  appearance,  and  sometimes  condition  contained  in 
body  of  recognizance.  i& 

When  any  is  bailed  for  any  misdemeanor  by  B.  R.  either 
on  return  of  habeas  corpus,  or  otherwise,  the  return  or 
record  nought  to  be  first  filed,  and  a  cotntnititur  mares* 
callo  entered,  and  then  bail  taken,  iL  126, 127 
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All  bailed  in  B.  S.  are  A  ySi^/^  or  supposed  in  lair  to  be 
in  cuslodid  marescaili,  ii.  Page  Xftl 

Such  bail  not  only  a  recognisance  in  a  sum  ceitaki,  ^ut  also 
real  bail^  and  they  are  bis  keepers,  and,  if  cause,  are 
punishable  by  fine  beyond  the  sum  mentioiied,  and  may 
reseise  prisoner,  if  they  fear  his  escape,  or  render  hiim  in 
their  own  discharge.  ii.  126,  137 

Regularly,  in  all  offenses  against  common  law  or  statutes, 
that  are  below  felony,  offender  bailable,  except  after  judg- 
ment, or  bail  be  ousted  by  statute.  ii.  \21 

.What  statutes  relate  to  bailing  offenders.  ii  137 

Who  antiently  were  principally  concerned  in  bailing  them. 

u.  127,128, 136 

Who  bailable  by  common  law,  or  boC.  ii.  128, 129 

Exposition  on  8  J?.  1.  ii.  127  to  136 

B,  jR.  may  bail  in  any  case  whatsoever,  either  in  treason  or 
murder,  but  this  discretionary,  not  de  jure.        ii.  129, 148 

Whereon  bail  may  be  taken  by  B.  R.  viz,  on  original  iodict- 

•    ment,  S^.  •  ii.  129 

One  found  guilty  of  homicide  9e  de/endendOf  justices  of 
gaoMeliverv  may  certify  it  into  chancery,  that  he  may 
soe  his  pardon  on  course,  and  may  bail  him  till  next  ses- 
sions, ib. 

They  on  inquisition  before  coroner  finding  it  m  defendendo 
specially,  may  Uftil  party  till  next  sessions  to  procure  such 
pardon.  ii  ISO 

They  may  in  the  interval  of  the  session  bail  a  convict  of 
manslaogbter  having  a  pardon  to  plead,  to. another  ses- 
sions, ib. 

But  if  one  be  convict  on  trial  against  opinion  of  the  judge, 
judge  cannot  bail  him  to  sue  his  pardon.  ii.  130 

While  court  adviseth,  whether  convict  within  clergy,  he  is 
not  bailable.  ii.  1 30, 131, 132 

One  indicted  of  murder  at  a  sessions  of  gaol-delivery  prays 
bis  trial,  but  prosecutor  for  king  is  not  ready:  on  caose 
shewn,  justice  o{ gmol-delivery  may  bail.  ii.  131 

.  One  arrested  by  fcing^s  personal  command,  not  bailable  on 
writ  de  homine  replegiando^  yet  by  B,  B.  on  chancery  on 
an  habeas  corpus.  ib. 

Such  a  mandate  under  the  great  seal,  void.  ib. 

Common  writs  de  homine  replegiandOf  or  de  manucapiiont 
directed  to  sheriff.  •        ii.  132 

Some  crimes  not  bailable  for  the  heinousness,  other  for  the 
notoriety  of  them.  ib. 

Persons  outlawed  not  bailable  by  3  jB.  1.  ib. 
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BAIL. — Continued. 

If  an  outlaw  of  felony  be  taken  en  a  capia$  nilegaiumf  and 
plead  in  avoidance  of  ontlawry,  or  bring  error  to  avoid  it, 
B,  S.  may  bail,  whether  outlawry  on  appeal  or  indict* 
Bient.  ii.  Pages  132, 133 

If  one  be  indicted  or  apfwaled  for  a  •bailable  (^ense,  indict- 
ment er  appeal  htnderis  not  his  bailment;  vide  where  not 
allowed  till  he  had  pleaded  to  the  indicteient       -    ii.  133 

If  one  be  indicted  before  justices  of  a  higher  jurisdiction ;  as 
before  justices  of  oyer  and  terminer^  he  canpot  be  bailed 
by  justices  of  peace.  ib. 

Persons  having  abjured  for  felony,  not  bailable.  ib. 

Taken  in  the  mainouvre  not  bailable,  but  that  is  intended  of 
thief  himself.  *  ib. 

Melons  breaking  prison,  ixot  baflable.  ib. 

Nor  notorious  thieves;  herein  common  fame  maybe  opposed 
against  their  bailing,  unless  they  shew  reasonaUe  evidence 
to  prove  their  innocence.  *  ib. 

Nor  persons  approved,  except  approver  be  dead,  or  hath 
waved  bis  appeal,  or  person  accused  be  of  good  fai^e.    ib. 

Nor  persons  arrested  for  areon.  ii.  133, 134 

.    Nor  for  falsifying  king's  coin.  ii.  1 34 

Nor  for  counterfeiting  feing^e  great  tit  privy  seal.  ib. 

Nor  one  excommunicate,  unless  for  a  temporal  cause,  and 
then  on  a  prohibition  granted,  he  may  not  only  be  bailed, 
but  delivered,  or  on  an  appeal,  and  a  special  writ  de  cau* 
Hone  admit lenddf  which  if  not  obeyed  by  tiie  ordinary,"^ 
special  writ  may  issue  for  his  enlargement.  iL  1 34 

Nor  one  imprisoned  for  some  open  misdeed ;  as  if  .A  dan- 
gerously wound  B.  be  may  be  imprisoned  till  it  be  known, 
whether  party- will  die  or  live,  and  regtilarly,  not  bailable 
till  danger  appear  to  be  over.  ib. 

Nor  prisoner  for  treason,  that  toneheth  ihe  king,  whether 

.  indicted  or  not.  ib. 

But  1(11  these  crimes  are  bailable  by  J?,  if.  *  ib. 

Who  bailable  by  sheriff  by  3  E.  I.  ii.  134, 135 

Persons  indicted  before  him  of  larceny,  if  of  good  fame.  n.  1 34 

Or  imprisoned  for  a  light  suspicion.  ib. 

Or  indicted  for  petit  larceny.  ib. 

Or  accused  of  receiving  felons.  ib. 

Or  of  commandment,  force,  or  aid  to  felony  done.  ib. 

Regularly  in  all  felonies,  even  murder,  accessary  bailable,  till 
principal  attaint.  ii.  135 

But  principal  once  attaint,  and  then  accessary  taken,  he  shall 
not  be  bailable  till  he  hath  pleaded  to  indictment,  but  after 
plea  pleaded  be  shall.  ib. 
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BAIL. — Continued. 

Ope  indicted  for  offensey  wherefore  he  ought  not  to  loee  life 
or  member/bailable,  save  for  o^eoses  agaiost  acta  ousting 
ball  ii.  Paige  135 

One  appealed  by  an  approver  since  dead,  bailable.  ib. 

If  tenor  of  mittimus  be  to  detain  one  without  bail  .or  main- 
prise; yet  if  offense  bailable,  he  may  be  bailed.        ii.  135 

Penalties  of  3  JS.  1.  for  basiling  oue  not  bailable,  and  for  de- 
taining persons  replevisable,  after  surety  offered.  ib* 

Justices  of  peace  being  instituted,  bailing  offender  devolved 
on  them.  ii.  136 

Their  power  of  bailment  extended  farther  than  sheriff's,  and 
in  some  kinds,  than  limits  prescribed  by  3  E.  1.  ib. 

In  some  respects.sheriff's  power,  as  to  bailing  in  crimes  not 
capital,  inlarged  by  23  H.  6.  ii,  136, 137 

By  34  E.  3.  Justices  of  peace  have  power  to.  take  and  com- 
mit malefactors,  or  bind  them  to  good  behaviour,      ii.  136 

1  R,  3.  gives  to  any  one  justice  power  to  bail  any  prisoner 
for  felony,  and  excepts  not  manslaughter.  ii.  137* 

Before  this  act  doubtful,  whether  they  could  bail  till  indict- 
ment at  their  sessions.  ib. 

3  H.l,  repeals  1  R.  3.  as  to  bailing  by  one  justice,  and  gives 
it  to  two  j  ustices,  whereof  one  of  the  quorum  ;  it  limits  their 
power  of  bailment  to  cases  bailable  by  law,  and  takes  in 
3  E.  1.  as  the  directory y  who  are  bailable  by  law.  ib. 

1^2  P.if'M.  expresly  makes  3  iS.  1.  a  direction  for  balling 
offender?.  ii.  128,  132, 137 

By  1  4*^  ^-  4*  '^^  on®  arrested  for  manslaughter,  or  other 
felony  bailable  by  law,  or  suspicion  thereof,- shall  not  be 
bailed  but  by  two  justices,  one  of  quorum^  both  to  be  pre- 
sent at  bailing  such  offender,  and  certify  it  at  next  gaol-- 
delivery.  ii.  138 

But  justices  of  peace  and  coroner  in  London^  fyc.  to  do  as  for- 
merly, ib. 

Justices  o{  gaoUdelivery  may  fine  justices  of  peace  offending 
against  this  act.  ib. 

2^3  P.fy  M.  only  provides  for  examinations,  $*c.  to  be  taken 
by  justices,  as  well  on  commitment,  as  bailing  prisoner  for 
manslaughter,  or  other  felony.  ii.  138 

The  question,  whether  justices  of  peace  may  bail  in  man- 
slaughter, considered.  it  138, 139,  140 

In  murder  B.  R.  only  can  bail.  ii.  139 

In  nianslaughter,  if  there  be  plain  proof,  or  a  confession,  that 
one  was  killed,  and  that  by  J.  S.  whether  done  ex  tf^alitid 
prascogitatdy  or  on  a  sudden  falling  out,  or  but  se  d^en-^ 
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BAIL. — Continued. 

dendo;  yet  one  or  two  justices  (whereof  one  of  the  quorum^) 
cannot  bail  by  any  law  in  force.  ii.  Page  139 

Whether  it  doth  eonstare  de  persond  occideniiSj  or  de  modo 
oecidendiy  or  not,  yet  if  party  indicted  of  manslaughter,  or 
tho  it  were  but  se  defendendo^  justices  of  peace  cannot 
bail.       •  ib. 

But  if  manslaughter  committed,  and  a  party  ^aspect  is  brought 
before  two  justices  of  peace  (whereof  one  of  quoruviy)  and 
there  be  any  doubt  of  identity  of  the  person,  they  may  bail 
him  by  1  R.  3.  ib. 

1  R.  8.  the  basis  o/S  H.7.  and  this  of  1^2  P.  ^  M.       ib. 

3  B.  1.  ( Westm.  1.)  tho  it  say  de  morte  hominisj  there  is  no 
bail  at  common  law,  it  must  be  intended,  when  offender 
is  certainly  known;  for  it  generally  provides,  that  persons 
taken  on  a  light  suspicion  shall  be  bailed.  ib. 

I  fy  2  P.  ^  M.  supposing  one  taken  for  manslaughter  baila- 
ble, must  mean  such  a  manslaughter,  where  party  is  only 
suspected,  not  where  fact  is  done  by  him.         ii.  139, 140 

Where  writ  de  homine  replegiando  lies,  or  not.  ii.  141 

Of  the  general  writ  manueapiione.  ib. 

Where  it  lies.  ii.  141, 142 

Some  taken  by  writ  or  process  may  be  bailed,  virtufe  officii. 

ii.  143 

Where  special  writs  of  mainprise  la^.  ii.  143 

Prisoners  for  felony  antiently  bailed  to  serve  king  in  his 
wars.  ib. 

B.  R.  may,  virtuie  officii,  bail  any  brought  before  them. 

ii.  148 

Sheriff  might  formerly,  ex  officio^  at  common  law  bail  offen- 
ders indicted  before  him  in  his  TV/rn,  or  on  a  commission 
to  him,  but  this  power  transferred  to  justices  of  peace. 

ii.  148, 149 

Marshal  of  B.  R.  took  on  him  antiently,  virtute  officii^  to 
bail  persons  indicted  or  appealed,  but  this  power  wholy 
ousted  by  statute.  ii.  149 

At  common  Jaw,  without  aid  of  18  EUz.  prisoner  acquitted 
might  be  bound  to  his  good  behaviour,  if  of  ill  fame.  ii.  394 

In  indictment  or  appeal  transmitted  to  justice  of  nisi  prius, 
if  prisoner  be  bailed  to  appear  in  B.  R.  and  appear  not, 
prisoner  to  be  called  on  his  bail,  and  default  recorded ;  and 
so  on  return  of  posiea,  new  process  against  prisoner  and 
his  bail.  ii.  404 

Personating  bail,  felony  sans  clergy  by  1  Jac.  but  no  corrup- 
tion of i)lood,  or  loss  of  dower.  696 

VOL.  !!• — 31 
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BAIL. — Continued. 
Bail  takeni  but  not  filed,  Dot  vithin  it,,  [bat  sinoe  made 
felony.]  Page  696 

Vide  Habeas  CoBFits. 
BAILIFF* — Vide  Arrbst,  Homicibb,  Mitrdbr* 
BAILMENT.— FtVfe  Lircibt. 
BARRETRY. 
Whether  in  indictment  wQl  need  be  alledged.  it  180 

Triable  de  corpore  comiiaiHs.  t& 

A  barretor  is  so  every  where.  it. 

BASTARD-CHILD.— /^t£fe  Evidsnce,  iNDicTMBirr. 
BEHAVIOUR. 
At  common  law,  without  aid  of  18  Eiiz.  prisoner  acquitted 
might  be  bound  to  his  good  behaviour,  if  of  ill  fame.  ii.  394 
BIGAMY.— FiVfe  PoLWAMT. 

BONA  &  CATALLA. — Vide  Ibbigtmbnt,  RBSTirurxoir. 
BREACH   OF  PEACE.— Ft^  Abrest,  Riot,  Justxcs  of 

Peace. 
BREACH  OF  PRISON. 
Thereby  causing  escape  of  traitors,  treason ;  but  to  make  it 
so,  they  must  be  actual  traitors;  so  of  felons,  felony.    141, 

j234  to  237,  326 
Prisoner  for  treason,  ^c.  breaking  prison  may  be  indicted 
before  convict  of  principal  offense;  contra  of  escape  or 
rescue.  237, 238,  269,  611.  ii.  224,  254 

Breach  of  prison  by  traitor  only  felony.  iL  237 

War  levied  to  break  prison,  with  intent  to  deliver  some  par- 
ticular persons,  unless  imprisoned  for  treason,  only  a  great 
riot;  but  if  to  break  prisons  generally,  treason.  134 

Conspiracy  to  enlarge  a  traitor,  a  misdemeanor  only.        326 
Rescuing  prisoners  for  a  new  treason,  tho  not  expresly  men- 
tioned in  the  ac/,  is  by  necessary  construction  treason*  236 
If  commitment  not  in  writing  under  seal,  breach  of  prison, 
save  by  a  court  of  record,  no  felony.  583,  584 

Breach  of  prison  by  prisoner  for  a  misdemeanor,  fek>ny  by 
common  law.  607 

Exposition  on  statute  defrangeniibus  prisonam.  608  to  6 12 
What  a  prison  within  this  act.  608,  609 

What  being  in  prison  for  such  a  cause  as  requires  JudiciHm 
vitas  vel  membrorum.  609  to  611 

Capital  offenses  only  intended  by  these  words.  609 

A  prisoner  for  petit  larciny  or  homicide  se  d^endendo,  ^c. 
breaks  prison,  no  felony.  ti. 

But  if  commitment  express  larciny  above  value,  or  man- 
slaughter, tho  de  facto  otherwise,  felony.         .  \b. 
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If  fniiiifnu9  want  a  regular  conclusiony  snflSicient;  bat  san$ 

cause  expressed,  whether  felony.  P^ge  609 

When  breach  of  prison  first  became  felony.  610 

Enough,  if  prisoner  hath  a  notification  of  ofiense  whereof 

arrested,  to  make  breach  of  prison  felony.  ib. 

If  offense,  for  which  party  committed  appear  not  by  matter 

of  record,  as  indictment,  necessary  a  felony  be  done,  and 

so  laid  in  indictment,  and  proved;  else  breach  of  prison 

no  felony;  contra^  if  it  appear  by  record.  599,  610 

Breach  of  prison  within  clergy,  tho  principal  felony  not.  612 
Breach  of  prison  by  one  committed  for  suspicion  of  felony, 

if  a  felony  done,  is  felony.  610 

One  committed  for  a  felony  made  by  statute  Puisne  to  1 JS. 

8.  breaks  prison,  felony.  611 

Prison  fired  without  privity  of  prisoner,  he  may  break  it  to 

preserve  himself.  ib. 

If  gaoler  set  open  prison  doors,  and  a  felon  escape,  no  felony 

in  prisoner.  ib. 

If  prisoner  rescued,  or  prison  broke  by  strangers  without  his 

privity,  no  felony  in  prisoner,  but  in  strangers  as  a  rescue; 

but  if  by  his  procurement,  felony  in  him,  as  a  breach  of 

prison.  ib. 

If  felon  acquitted  of  principal  felony,  he  shall  not  be  arraigned 

of  breach  of  prison,  or  if  indicted  for  the  latter  before  ac« 

quitted  of  the  former,  and  then  be  acquitted  of  the  former, 

he  may  plead  it  in  bar  to  indictment  for  the  latter.  61 1, 6 Id. 

*    ii.  884,  654,  255 
Breach  of  prison  carries  a  presumption  of  guilt,  and  is  a 

felony  super*added  to  the  former.  iL  133 

Fide  Escape,  Evidencs,  iHmcTMXirr,  Rsscitb. 

BRIBERY. 

Thorp,  C.  J.  adjudged  to  death  for  it.  262,  263 

BUGGERY. 

Buggery  with  a  man  or  beast,  principal  ousted  of  clergy  by 
25  IT.  8.  revived  by  5  BHx.  accessaries  btfore  and  after 
within  it.  669 

Debet  esse  penetranio.  628,  629 

EmiseiOy  evidence  of  penetration.  628 

Minima  penetratio  makes  the  crime  absque  emissione.  ib. 
Woman  may  be  guilty  with  a  beast  within  this  act.  669 
If  committed  on  one  of  age  of  discretion,  both  felons ;  other- 
wise only  the  agent.  670 
All  present  and  assisting,  principals.  ib. 
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Watching  at  lane's  end  a  presence,  and  makes  party  a  princi- 
pal. Pagts  439,  534,  555^  563 
Hamseektn  explained.  547 
In  a  vulgar  acceptation  how  bni^lary  understood.  548 
Division  and  description  of  legal  burglary.    549.  ii.  360,  361 
It  must  be  in  the  night                                             549,  550 
How  indictment  must  be.  ib. 
When  it  shall  be  said  night                                      550,  551 
Both  breaking  and  entering  must  be  in  the  night,  and  a  felony 
done  or  intended.                                            551,  555,  559 
But  if  hole  broke  one  night,  with  intent  to  enter  another,  and 
they  come  the  next  night,  and  commit  felony  thro  the  hole, 
burglary.                                                                        551 
Antiently  barely  coming  with  intent  to  commit  it,  capital,  ib. 
Distinction  between  breaking  in  law  and  fiict           551,  552 
A  bare  breaking  in  law  not  sufficient  to  make  a  burglary,  ib. 
What  an  actual  breaking.                                                  552 
Burglary  by  fraudulent  pretences,  and  where  it  may  be  with- 
out actual  breaking.                                               552,  553 
Whether  going  down  a  chimney  to  steal,  be  burglary.     552 
Servant  in  the  night  opens  a  door  and  lets  in  a  thief  to  rob 
his  master,  burglary  in  both.                                          553 
Ji.  enters  by  an  open  door,  fyc.  and  then  unlatcheth  a  cham- 
ber-door to  steal,  burglary.                                             ib. 
If  a  thief  be  lodged  in  an  inn,  and  in  the  night  steal  goods, 
and  go  away;  or  if  he  enter  secretly  in  the  day,  and  stay 
till  night,  and  then  steal  and  go  away,  not  burglary;  contra^ 
if  he  open  an  inner  chamber-door  and  steal.                    ib. 
Servant  in  the  night  draws  the  latch  of  a  stair-foot-door, 
and  enters  his  master's  cliamber  to  murder  him,  burglary. 

554 
Whether  opening  door  to  go  out  be  burglary.  ib: 

Whether,  if  door  of  the  chamber  of  a  lodger  in  an  inn  be 
latched,  and  a  lodger  in  ^he  night  open  his  own  door  and 
steal  goods  in  the  house,  be  burglary.  ib. 

But  if  he  open  chamber  of  another  lodger  to  steal  his  goods, 
burglary.  t*. 

It  must  in  that  case  be  supposed  of  the  mansion-bouse  of  the 
innkeeper.  554, 557 

Entring  per  osiia  aperta^  breaking  a  chest  and  stealing,  not 
burglary,  because  chest  not  part  of  house ;  contra  of  a  stu- 
dy, counting-house  or  shop,  tho  not  usually  lodged  in  the 
study,  fye.  qusere  of  a  cupboard  or  counter  fixed  to  the 
bouse.  554, 555 
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^.  with  intent  to  rob  B.  breaks  a  hole  in  his  house,  B.  for 
fear  throws  out  his  money^  ^.  takes  it  and  carries  it  away, 
whether  bui^lary.  Page  555 

Where  putting  hand^  hook  or  pistol  within  window,  burglary. 

553,  555 

Bat  whether  shooting  without,  and  bullet  coming  in  be  an 
entry,  to  make  it  burglary.  555 

•^.  sends  infant  of  seven  years  in  at  window,  who  steals  and 
delivers  goods  to  ^.  burglary  in  «tf.  tho  child  who  made 
the  entry,  be  excused.  555,  556 

So  in  husband,  where  wife  in  his  presence,  and  by  his  coer- 
cion commits  burglary,  tho  she  shall  be  acquitted.        556 

How  indictment  ought  to  be  for  breaking  and  entring  a 
church.  lb. 

May  be  committed  of  a  house,  tho  all  persons  out.  ib. 

So,  if  one  have  two  houses,  and  live  in  them  alternately,    ib. 

A  chamber  in  a  college  or  inn  of  court,  a  mansion-house.  529, 

527,  528,  556 

Must  be  laid  domum  mansionalem^  and  not  domutn.     550 

How  indictment  laid  for  breaking  lodgings  of  a  servant  of  the 
king  at  Whitehall  522,  523 

Whether  it  can  be  committed  of  a  lodger's  chamber  in  house 
of  another,  and  whose  mansion-house  it  shall  be  supposed 

556 

If  servant's  lodging  be  broke  open,  whose  mansion-house  it 
shall  be  supposed.  557 

A  tent  or  booth  not  a  mansion-house,  therefore  provided  for 
by  statute.  ib. 

A  shop  is  parcel  of  a  mansion-house.  ib. 

A.  demises  to  B.  a  shop  parcel  of  his  house,  burglary  may  be 
committed  of  it,  if  lessee  or  servants  ever  lodge  there;  con^ 
trdf  if  they  only  work  there.  557,  558 

Where  out-buildings,  as  barns,  fyc.  are  parcel  of  mansion- 
house,  and .  burglary  may  be  committed  of  them,  or  not. 

.558,  559,  567 

Burglary,  how  antiently  defined.  559 

Whether  breaking  wall  about  house  or  gate  thereof,  and  en- 
tring per  ostia  aperia,  be  burglary.  ib. 

Clearly  not,  if  thief  come  over  wall  of  the  court.  ib. 

Must  be  proved  to  be  ed  intentione  to  commit  some  felony, 
not  ad  verberandum,  tho  killing  may  be  the  consequence. 

561 

Tho  intent  not  accomplished,  yet  burglary,  and  so  differs  from 
robbery.  561, 562 
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latention  miwt  be  of  a  felony  by  common  law,  and  not  newofy 

made  by  statute.  Page  S%% 

Breaking  house  with  intent  to  commit  a  rape,  iho/^er  €L9cunM 

no  burglary,  yet  otherwise.  ih. 

In  burglary  those  without  assisting,  ousted  of  clergy,   ii.  359 
Simple  bui^lary,  1.  When  any  one  in  the  house,  and  pat  in 

fear.    2.  Where  none  put  in  fear,  or  none  in  the  booae. 

ii.  360 
Principals  ousted  of  clergy  in  former  by  1  E.  6.  and  in  latter 

by  18  Eliz.  549,  555,  562,  iL  360,  361 

Accessary  h^fort  not  oust  [till  late  act.]  iL  361,  363 

4  4*  5  P.  4*  -Af.  extends  not  to  burglary  at  large.  564 

Ov  SPBCIAI.  Om  IMPaOFBH  BUaOI^RIXS,  OA  LABCIHT  FKOM,  OR 

aOBBINO  OF  HOirSBS. 
<— ROBBXBO  OBB  IN  HIS  DWBI.LIKO'HOirSX,  THB  OWlTXRy  &C 

THXBXnr,  AND  PUT  IN  FBAB. 

In  what  cases,  {ae  verdictSyCOf\fe$eiohy  standing  mutSf  chai- 
knge  ultra  twentj^  and  not  directly  answering)  clergy 
taken  away.  518,  548,  562.  ii.  351 

Accessaries  b^ore  in  all  cases  aforesaid  oust  on  indictment, 
in  what  cases  onl^  in  appeal.  521,  562,  563.  ii.  362 

23  4*  25  £r.  8.  ^  4  ^  5  P.  4*  -Af.  require  stealing  as  well  as 
breaking.  563.  ii.  352,  361 

Exposition  on  25  H.  8.  as  to  ousting  clergy  in  a  foreign  coun- 
ty»  revlTcd  by  5  ^  6  £.  6.  and  now  in  force.  518, 519, 536. 

ii.  341,  348,  351,  352 

In  23  H.  8.  a  saying  for  clerks,  but  by  1 JS.  6.  equally  ex- 
empt with  others.  517  to  521 

Clergy  allowed  to  one  attaint  521.  ii.  352 

If  a  stranger  only  be  in  the  house,  clergy  allowed,  ii.  352, 353 

BrBAXINO  a  HOirSB  BT  DAT  OB  NIGHT  WITH  INTBlfT  TO  STBAI., 
ANT  ONX  BXINO  THBBBIN  ANB  FUT  IN  FXAB. 

In  what  cases  principal  oust  by  1  E.  6.  both  in  appeals  and 
indictments.  520.  ii.  353,  360,  361 

Where  in  a  foreign  county  by  5  ^  6  £.  6.     ii.  353,  360,  361 

Accessaries  before  ousted.  562^  563.  ii.  362 

If  breaking  be  in  the  night,  such  breaking  must  amount  to 
burglary,  and  then  it  ousts  clergy,  if  it  be  with  a  putting  in 
fear,  tho  no  robbery.  ii.  353 

It  requires  an  actual  breaking,  and  an  entry,  to  commit  a  fe- 
lony, and  so  laid  in  indictment^  and  also  a  putting  in  fear. 

548,  549 

If  it  be  in  the  day,  it  must  be  such  a  breaking,  as  hath  an 
actual  robbery  joined  with  it,  to  oust  clergy.  iu  353 

In  case  of  breaking  a  house  in  the  day,  committing  a  robbery 
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therein,  and  putting  in  fear,  tbo  one  only  enters,  others  pre- 
sent and  assisting  ousted  of  clergy.  Page  ii.  359 

Bobbing  amy  fsbsoit  in  his  owblling-hoitsk,  ths  owner, 

&C.  BBINO  in  ant  part  OF  THE  HOUSE,  OB  WITHIN  ITS 
PBECINCTS  SLEEPINO  OB  WAKING,  THO  rHBBB  BE  VO  P0T* 
TING  IN   VBAB,  AND  THIS    EXTENDS  TO  BOOTHS  IN   PAIBS. 

Principal  oust  by  5  4*  6  £.  6.  on  conviction  only,  [but  by  late 
act  in  other  cases.]  *  •     520 

Accessaries  beforcy  where  a  robbery  committed,  and  any  per- 
son within  the  house  put  in  fear,  oust  by  4  4*  5  P.  4*  ^V. 
but  not  without  robbery.    521,  548.  ii.  355,  360,  361,  362 

Actual  breaking,  such  as  would  make  a  burglary,  and  takings 
required,  but  not  puUing  in  fear.   526,  527,  548.  ii.  354, 

355,  362 

How  indictment  must  be  laid.  ii.  354 

A  thief  coming  into  the  house  by  doors  open,  breaks  a  cham- 
ber-door or  counter,  and  takes  goods,  a  breaking  within 
this  act,  whether  breaking  a  chest  not  fixed  to  the  freehold 
be  so.  523,  524,  526,  527 

One  coming  to  a  tavern  stole  a  cup  brought  him  to  drink  in, 

the  owner,  ^c.  being  in  the  house,  was  ousted  of  his  clergy 

'  pn  this  ac/,  gussre.  523 

Robbing  a  shop  in  Weatminster-hall  not  within  5  4*  6  i?.  6. 
to  be  ousted  of  clergy.  524>  525 

Where  a  servant  shall  be  said  to  break  the  house,  or  not. 

ii.  354,  355 

A  stranger  only  being  in  the  house,  clergy  not  ousted.  iL  355 

To  what  cases  it  extends.  «6. 

It  extends  to  appeal,  as  well  as  indictment.  ib. 

Whether,  on  this  statute,  he  that  enters  only  be  ousted  of 
clergy.  ii.  359 

ROBBBBT  TO  THE  TALUS  OP  5#.  OUT  OF  ANT  DWELLINCkHOUSE, 
OB  OUT-HOUSE  THEBETO  BELONGING,  THO  NONE  IN  THE 
HOUSE. 

Principal  oust  by  39  Bliz.  524,  525 

Accessaries  before  not  [till  late  statute.]  ii.  357 

To  what  cases  39  BHz.  extends.  528.  ii.  357 

If  none  in  the  house,  or  it  was  in  the  night,  or  he  stole,  but 
broke  not  the  house,  party  shall  be  convict  of  simple  lar- 
ciny,  but  not  on  the  statute.  ii.  356 

Persons  assisting  without,  but  not  entring,  shall  have  clergy. 

526, 537,  563 

An  actual  breaking,  such  as  would  make  a  bvrglary  in  the 

night,  and  a  taking  required.      526,  527,  548.  ii.  356,  357 
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4  4^  5  P.  4"  M  ezleDds  not  to  accessaries  in  any  offense  made 
after.  Page  522.  ii.  363 

Entring  by  the  door  open,  and  breaking  open  a  chest  and 
stealing  goods  to  the  value  of  5«.  not  ousted  by  this  statute, 
i^or  5  4"  6  J3.  6.  iL  357 

Entring  by  outward  doors  open,  and  breaking  open,  unlock- 
ing or  unlatching  an  inward  door,  and  steisding  goods  to 
5&  ousted  of  clergy  on  this  act  ib. 

\  One  breaking  open  a  house  by  day,  none  being  therein,  and 
also  breaking  open  a  chamber-door  and  a  chest,  took  oat 
goods  to  58.  and  laid  them  on  the  floor,  and  before  he 
could  carry  ihem  out  of  the  house  was  taken,  ousted  of 
clergy.  ii.  35d 

Chamber  in  an  inn  of  court  domua  matmonaUs  within  this 
act.  ib. 

What  breaking  will  bring  party  within  5  ^  6  £.  6.  ^  39 
Eliz.  which  will  not  make  a  burglary.  527 

BURNING  IN  THE  HAND.— F«/«  Cmrot. 
BURNING  OF  HOUSES.— Firfc  Arson. 
C ANON-LA W.— Vide  Laws. 
CAPIAS. — Vide  OuTuiwar,  Paocsss. 
CERTIORARI. 
Criminal  causes  not  capital,  as  indictments  of  riots  com* 
mitted  in  WaleSj  may  be  removed  by  certiorari  into  B. 
R.  and  when  issued  joined,  it  may  be  tried  in  next  En^^ 
lish  county  as  well  as  in  a  quo  minusi  157 

Whether  it  lies  into  fValea  on  indictment  of  treason  or  felony, 
and  for  wbeit  special  purposes,  but  not  for  trial  of  the  fact* 
but  it  shall  be  sent  down  by  mittimus  according  to  6  Hi  8. 

158 

A  felony  or  treason  committed  in  Durham^  a  certiorari  lies 

to  remove  it  into  B.  B.  out  of  Durham^  and  to  whom  it  is 

to  be  directed.  ib. 

But  if  the  party  plead  not  guilty,  it  shajl  be  sent  down 

thither  to  be  tried.  ib. 

Indictment  of  treason  or  felony  removed  out  of  county  by 

certiorari,  and  party  pleading,  record  sent  down  by  nisi 

prius  to  be  tried;  judge  of  nisi  prius  may  on  that  record 

proceed  to  trial,  judgment  and  execution,  as  justices  of 

gaol-delivery  by  14  ^.  6.  ii.  41 

6  H.  8.  extends  to  all  justices  as  well  of  gaol-delivery ,  as  of 

the  peace,  and  enables  B.  R.  to  send  to  them  the  record 

itself,  an4r  by  special  mandate  to  command  them  to  proceed 

to  trial  and  judgment  on  such  issue  joined,  as  they  may 
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eommaod  justices,  before  whom  indicement  taken,  to  pro- 
ceed, if  no  issue  joined,  ii.  Page  41 

Appeal  taken  before  coroner,  certiorari  how  to  be  directed. 

ii.  67 

If  a  certiorari  issue  to  remove  record,  and  habeas  corpus  the 
body,  yet  in  felony,  tho  they  be  returned  and  filed,  court 
may  remand  him  and  record  by  6  H.  8.  but  in  other  cases 
record  cannot  be  remanded,  but  they  must  proceed  in 
B.  S.  ii.  147 

But  if  body  removed  by  habeas  corpus,  and  record  by  cer- 
tiorarif  and  the  record  not  filed,  tho  return  of  habeas  cor- 
pas  be  filed,  a  procedendo  may  issue.  ib. 

If  cause  and  body  be  removed  into  chancery  by  habeas  cor- 
pus and  certiorari  returnable  there,  they  may  be  sent  into 
j9.  S,  if  body  only  be  retmrned  with  causes  by  habeas  cor- 
pus into  chancery,  and  delivered  over  to  B.  A.  they  may 
determine  the  return,  and  either  hy  procedendo  remand  or 
grant  a  certiorari  to  certify  record,  and  thereon  commit  or 
bail.  ii.  147,  148 

Where  Br  R,  either  on  indictment  taken  before  them,  or 
removed  thither  by  certiorcfri,  may  issue  cap.  and  exigent 
into  any  county.  ii.  198 

Barely  on  return  of  outlawry  on  certiorari  without  exigent 
indorsed  and  returned  together  with  certiorari,  no  writ  of 
escheat  lies  for  the  lord.  ii.  206 

But  if  certiorari  directed  to  sheriff  and  coroners,  and  eor/^en/ 
be  extant  in  court,  and  they  return  this  outlawry,  possibly 
this  may  be  a  sufficient  warrant  to  enter  it  on  record,  as  a 
return  on  the  exigent.  ii.  206,  207 

Certiorari  to  coroners  to  remove  outlawry  after  party's 
death,  not  grantabie.  ii.  207 

For  what  purposes  B,  R.  issues  writs  of  certiorari,     ii.  210 

With  writ  of  error,  quod  coram  vobis  residet,  formerly  went 
a  certiorari.  ib. 

Habeas  corpus  removes  the  body,- c^r/torart  the  record; 
court  on  return  of  former  cannot  give  any  judgment,  or 
proceed  on  record  of  indictment  without  record  removed 
by  the  latter,  but  proceedings  stand  in  same  force  they  did, 
Iho  return  be  adjudged  insufficient,  and  party  inlarged;  and 
court  below  may  issue  new  process  on  indictment,  tho  con- 
tra on  habeas  corpus  in  civii  causes,  for  therein  it  is  a 
supersedeas.  ii.  210,  211 

CertiorarVs  to  remove  indictments  before  justices  of  peace 
by,  21  Jac.  to  be  delivered  at  quarter-eessions  in  open 
court;  recognizance  in  what  penaJty,  and  with  what  con* 
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dition  to  be  entred  into,  otherwise  not  a  suptrm^deas. 

ii.  Pagre  Zl\ 

By  whom  certiorari  to  be  signed.  id. 

To  whom  to  be  directed,  where  it  issnes  to  remove  indict* 

.  ment  taken  before  jnetices  of  a  county  palatine,  or    the  - 
mayor  of  einqve  poris.  ii.  S21 

If  they  return  privilege  of  county  palatine  or  eingue  paris, 
it  shall  not  be  allowed,  but  an  alias  eeriiarari  issue,  li^ith 
a  precept  to  produce  their  charters,  whereby  such  exemp- 
tion is  claimed,  ii.  B12 

Delivery  of  it  doth  not  hinder  taking  an  indictment  after.    sA. 

Indictments  taken  after  teste  of  eertiorari^  and  before  or  after 
delivery  thereof^  ought  to  be  removed;  and  if  court  below 
proceed  afterwards,  proceedings  void;  and  justices  ielfna 
in  contempt,  whether  they  proceed  at  same  sessions  or 
private  sessions  after.  ii.  218,  SI 5 

Certiorari  to  remove  all  indictments  against  ^B.  and  B.  re- 
moves all  indictments  wherein  JS>  and'A  are  indicted* 
either  alone,  or  together  with  any  other.  ii.  21i8 

Where  one  indictment  is  against  divers  men,  and  the  offenses 
are  several,  as  in  case  of  indictment  against  divers  persons 
for  keeping  several  disorderly  houses,  a  cer/ioran  removes 
it  only  as  to  those  named  in  it;  and  as  to  the  others  record 
remains  below;  but  contra^  if  justices  per  mancu  suas 
proprias  deliver  the  bill  into  court  against  them  all,  as 
they  may,  and  a  record  be  made  of  that  delivery,     ii.  214 

If  divers  be  indicted,  and  one  tender  security  for  costs,  it  is 
sufficient  ii.  212,  213 

If  indictment  be  at  private  sessions,  it  ought  to  be  delivered 
into  quarter-sessions,  but  delivery  of  certiorari  at  private 
sessions  closeth  hands  of  justices,  tho  allowance  of  writ 
and  tender  of  security  must  be  by  statute  at  quarter-ses- 
sions, ib. 

Feme  covert  not  within  21  Jac.  to  find  sureties.  ii.  213 

If  certiorari  ought  to  be  allowed,  proceedings  of  justices  of 
coram  nonjvdice.  ib. 

Removal  of  indictment  of  forceable  entry  by  prosecutor,  not 
within  21  Jac.  ib. 

Indictment  of  forceable  entry  at  sessions  of  the  peacei  and 
restitution  awarded,  and  after  sessions,  and  before  restitu- 
tion actually  made,  a  certiorari  delivered  to  one  justice  of 
peace;  before  21  Jac.  it  closed  up  their  hands,  and  no  resti- 
tution was  awarded,  but  justice  made  a  supersedeae  there- 
on; and  the  same  law  now  remains  on  indictn^^nts  of 
forceabiy  entry  found  at  private  sessions.  ib* 
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Difference  between  writ  of  error  and  eeriiorari,  as  to  super- 
seding proceedings.  ii.  Page  213 

Ceriiorari  a  Muperiedttia  from  the  delivery  thereof  for  ever, 

unless  a  procedendo  issue.  ib. 

*     In  what  cases  variance   between  certiorari   and  record 

causeth  record  not  to  be  removed.  ii.  214,  215 

The  judicial  proceedings  void  after  certiorari  delivered, 
whether  ministerial  be  so.  ii.  215 

Record  not  removed  before  return.  ib. 

After  certiorari  issued  and  delivered,  and  before  record  re« 
moved,  inferior  judge  may  be  enabled  to  proceed  by  pro^ 
cedendo  or  supersedeas  out  of  B,  R.  ib* 

Record  removed  and  filed,  at  common  law,  no  procedendo 
could  be  granted,  nor  record  remitted;  but  contra  by 
6  a.  8-  ib. 

Difference  between  certiorari  in  B.  R.  and  chancery:  In  B. 
R.  record  itself  is  removed,  and  what  remains  below  is  but 
a  scroll;  but  usually  in  chancery,  if  certiorari  be  returna- 
ble there,  tenor  of  record  only  is  removed ;  and  if  tenor  of 
record  of  indictment,  attainder  or  conviction  be  removed 
ly  certiorari  into  chancery,  and  thence  sent  by  mittimus 
into  B.  R.  they  cannot  thereon  proceed  to  judgment  or 
execution.  ib. 

Vide  Habxas  Coepus. 

CHALLENGE. 

Challenge  for  want  of  freehold  allowed  in  treasons,  mispri- 
sions of  treason,  and  murders  by  stat.  283 

One  outlawed  in  trespass,  neither  lawful  juryman,  nor  in- 
dictor  in  felony  or  treason.  303.  ii.  155*,  277 

Whether  father  or  son,  or  adversary  in  a  suit,  be  a  lawful 
juryman.  ib. 

Jurors  to  be  freemen,  regularly  freeholders.  264 

LegaleSy  t.  e.  without  any  just  exception.  ib. 

Division  and  subdivision  of  challenges.  ii.  267 

By  common  law,  if  one  outlawed  of  felony,  ^c.  brought  error 
on  outlawry,  and  assigned  error  in  fact,  whereon  issue  was 
joined,  he  Aould  not  challenge  peremptorily.  ib. 

Like  law,  if  he  had  pleaded  any  foreign  plea  in  bar  or  indict- 
ment, ib. 

But  if  one  had  been  indicted  or  appealed  of  treason  or  felopy, 
and  had  pleaded  not  guiltyj  or  any  other  matter  of  fact 
triable  by  same  jury,  and  pleaded  over  to  the  felony,  he 
might  have  challenged  peremptorily  any  jurors  under  the 
number  of  three  whole  juries.  ii.  267, 268 
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If  twenty  indicted  for  same  offense  by  one  indictment,  every 
prisoner  allowed  his  challenge  of  thirty-fire.    ii.  Page  268 

If  but  one  venire  fae,  awarded  to  try  them,  persons  chal- 
lenged by  any  one  drawn  against  all.  ii.  263,  %^% 

But  in  treason,  if  prisoner  challenge  above  thirty-five,  and 
insist  on  it,  and  will  not  leave  hts  challenge,  it  amoants  to 
nil  didty  and  judgment  of  death  shall  be  given.        ii.  268 

By  22  H.  8»  none  arraigned  for  petit  treason,  murder  or 
felony,  shall  peremptorily  challenge  above  twenty,   ii.  269 

In  high  and  petit  treason  challenge  of  thirty-five  now  allow- 
ed, because  \fy2  P.fy  M.  restores  trial  of  petit  treason  to 
the  course  of  the  common  law.  ii.  269,  339 

In  petit  treason,  if  party  challenge  thirty-six  peremptorily,  he 
shall  have  judgment  of  penance,  as  well  in  appals  as  in- 
dictments, and  in  case  of  women  as  well  as  men.    ii.  399, 

400 

•tfc/J  ousting  clergy  in  case  of  challenging  above  twenty,  im- 
port, that  by  such  challenge  party  should  be  convict ;  bat 
yet  if  he  challenge  above  twenty,  he  shall  not  have  judg- 

.  ment  of  death,  but  only  his  challenge  shall  be  overruled, 
and  jurors  shall  be  sworn.  ii.  269,  270,  339,  345 

If  prisoner  challenge  six  of  the  jurors  for  cause,  and  causes 
be  found  insuflScient,  and  the  six  are  sworn,  whereby  in- 
quest remains />ro  defeciu  juratorum^  a  tales  granted,  and 
jury  appear,  the  prisoner  may  challenge  peremptorily  any 
of  the  six;  but  if  it  happen,  that  a  new  cause  of  challenge 
intervene  after  former  swearing,  and  he  challenge  forcause, 
be  must  shew  the  cause  happened  after  former  swearing. 

ii.  270,  274 

If  prisoner  on  first  pannel  challenge  fifteen  peremptorily, 
and.  then  jury  remains  for  default  of  jurors,  and  a  distrin^ 
gus  with  forty  tales  is  granted^  he  shall  challenge  peremp- 
torily no  more  than  will  fill  up  his  number.  ii.  270 

The  several  kinds  of  challenges  for  cause.  ii.  271 

No  principal  challenge  either  to  array  or  poll,  that  sheriff  or 
juror  is  of  king^s  livery,  but  he  must  conclude  to  the  fa- 
vour. ^  ib. 

If  alien  be  indicted  or  appealed  of  felony,  tho  indictors  ought 
to  be  English^  yet  by  28  E,  3.  trial  shall  be  per  medietas 
tern  linguas^  save  in  felony  by  Egyptians.  ib. 

This  statute  extends  as  well  to  felonies  made  after  as  before. 

ib. 

Extends  not  to  trial  of  aliens  for  treason.  ib. 

If  alien  indicted  of  felony  plead  not  guilty ^  and  a  common 
jury  be  returned,  if  be  surmise  not  his  being  an  alien 
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before  aoy  of  jury  swom^he  hath  lost  that  advantage ;  but 
if  be  surmise  it,  he  may  challenge  the  array  for  that  cause, 
and  thereon  a  new  ventre  fac,  shall  issue,  or  award  be 
made  of  a  jury  de  medieiate  lingum;  but  more  proper  to 
surmise  it  on  plea  pleaded. .  ii.  Page  21% 

In  treason  or  felony,  whereto  prisoner  pleads  not  guilty ,  at 
common  law  four  hundreders  ought  to  be  returned.        ib. 

35  H.  S.  requiring  six  hundreders,  and  27  Eliz.  requiring 
only  two  in  personal  actions,  extend  not  to  trials  on  indict- 
ments of  treason  or  felony.  ib. 

Yet  never  any  challenge  for  default  of  hundreders  on  trial  of 
indictments  for  felony  or  treason.  ib. 

By  33  H.  8.  for  treason  or  felony  committed  in  king^s  hous* 
hold,  all  challenges,  save  for  malice,  ousted.  ib. 

By  2  H.  5.  none  to  be  jurymen  on  trial  of  capital  felony, 
unless  he  have  a  freehold  of  40«.  per  ann.  above  all  charges, 
if  he  be  challenged,  and  by  construction  it  must  be  land  in 
same  county.  ii.  272,273 

He  must  not  only  be  seised  thereof  at  time  of  pannel  made, 
but  when  he  comes  to  be  sworn;  else  may  be  challenged. 

ii.  273 

27  Eliz.  hath  raised  it  to  41.  per  ann.  yet  that  extends  only 
to  issue  joined  in  B.  S.  C.  B.  and  Exchequer,  and  justices 
of  assise,  and  not  to  justices  of  gaol-delivery,  oyer  and  /er- 
miner,  or  the  peace;  but  these  trials  stand  as  they  did  by. 
2  H.5.  ib.. 

By  statute  de/ecius  annui  censHs  no  challenge  as  to  aliens, 
but  yet  remains  a  good  challenge  to  the  other  half,  who 
are  denizens.  .  ii.  274 

By  statute,  on  trials  of  felonies  in  cities  or  boroughs,  a  citizen 
or  burgher  worth  40/;  personal  estate  may  pass^  tho  he  hath 
no  freehold,  but  Knights  or  Esqrs.  living  there,  not  within 
this  provision.  ii.  274 

33  H.  6.  of  indictments  of  persons  living  in  Lancashire,  ex- 
tends not  to  trials.  ib. 

By  statute  challenge  allowed  of  any  person  living  in  the 
stews  of  Southwarkf  tho  of  sufficient  freehold.  ib. 

Where  prisoner  challengeth  for  cause,  he  ought  to  shew  it 
presently;  must  shew  all  his  causes  together.  ib. 

If  in  trial  of  indictment  of  felony  eleven  be  sworn,  and  the 
twelfth  challenged,  whereby  inquest  remains,  fyc.  and  a 
distringas  with  a  tales  issues,  and  jurors  appear,  king  shall 
not  challenge  any  of  the  eleven  sworn,  save  for  cause  hap- 
pened since  their  swearing;  if  it  happen  before,  tho  not 
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known  till  after,  it  shall  not  be  allowed ;  jarors  to  be  called, 
as  the7  happen  in  the  panneK  iL  Page  274 

Same  law  for  challenge  hj  pnaoner  for  cause.  ib. 

Of  trial  of  a  challenge  for  cause  made  to  the  poll  ii.  274, 275 

If  a  juror  be  challenged  before  any  juror  sw<Mrn,  hj  whom, 
and  how  challenge  tried,  and  by  whom  the  next  and  the 
rest  of  the  challenge  tried.  ib. 

If  plaintiff,  challenge  ten,  and  prisoner  one,  how  challeDge 
tried.  iL  275 

If  six  sworn,  and  rest  challenged,  by  whom  challenges  tried. 

ib. 

In  discretion  of  court,  by  whom  array  to  be  tried.  ib. 

In  trial  of  peers  no  challenge  allowed.  ib. 

Tho  king  pardons  an  infamous  man,  he  shall  not  be  a  jury- 
man, ii.  278 

Prisoneis  to  challenge  jurors  before  they  are  sworn,     ii.  293 

If  juryman,  before  he  be  sworn,  take  information  of  the  case, 
it  is  cause  of  challenge.  iL  306 

In  petit  treason,  I  ^^P^At.  restores  peremptory  challenge 
of  thirty-five ;  if  prisoner  challenge  above  thirty-five,  he  by 
that  statute  should  have  had  his  clergy,  being  casus  omiS" 
sus^  but  clergy  now  ousted  by  4  4*  5  A  4"  ^»  iL  ^39 

In  inquests  of  office,  no  challenges.  ii.  378 

Fide  JURT,  MiTTB. 

CHANCERY. 

As  to  English  proceedings  is  no  court  of  record ;  but  pro- 
cesses under  great  seal  in  order  thereto  are  matters  of  re- 
cord. 649 

By  virtue  of  order  made  for  commitment  of  one,  till  he  enter 
into  bond,  4*^.  warden  of  fleet  may  justify  imprisonment  of 
party.   '  ii.  122 

Chancellor  hath  no  power  to  proceed  in  criminal  causes.  iL  147 

Habeas  corpus  ad  faciendum  4*  recipiendum,  issued  by  chan- 
cellor to  remove  persons  arrested  in  civil  cases  unwarrant- 
ed by  law,  and  as  to  persons  in  execution  prohibited  by 
statute.  ii.  148 

For  habeas  corpus  ad  subjiciendum  issuing  out  qf  Chancery. 
Vide  Habeas  Corpus. 

For  Certiorari.  Vide  Certiorari. 
CHEATS. 

Receiving  money  h^  false  tokens  punishable  at  common  law, 
or  by  statute.  506 

One  maiming  himself  for  a  colour  to  beg,  how  punished.  412 
CIVIL  SUBJECTION.— rirfc  Coverture,  Kito,  Master, 
AND  Servant,  Parent  and  Child. 
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CLERGY. 

A  relaxation  of  the  severity  of  judgment  of  law.     Page  517 

In  manslaoghter  coimnUted  by  husband  and  wife,  formerly 
he  had  clergy,  but  she  not  46 

Iq  some  treasons  antiently  allowed.  181, 185, 186.  ii.  386  to 

329 

But  never  in  treasons  touching  king^s  person.    823, 517. 

ii.  330,  834 

In  peiii  treafon  and  murder ^  in  what  eases,' as  verdict,  ^c. 
taken  away,  both  in  appeals  and  indictments,  from  prin- 
cipal and  accessary  b^fore^  not  ^fier.  382, 450, 466.  ii.  129, 

336  to  343,  344 

By  1  Jae.  o/siabbingjhe  who  stabs  only  ousted, and  in  what 
cases,  both  in  appeals  and  indictments,  but  in  all  other 
cases  Qf  manslaughter  allowed.  468.  ii.  344,  345 

If  he,  that  actually  gave  the  stroke,  be  indicted  as  present 
and  assisting  to  another  supposed  to  have  given  it,  and  be  ^ 
convict,  on  such  indictment  he  shall  have  his  clergy;  con- 
ira  in  murder.  ii.  344,  345 

Knowingly  aiding  and  comforting  a  Jesuit  out  of  hold, 
ousted.  .  336,  688 

Servants  embezzling  their  masters  goods  formerly  had 
clergy.  505.  li.  367 

Clergy  allowed  till  25  E.  3.  pro  elerOj  in  all  treasons  and 
felonies  not  touching  king  himself,  save  in  two  felonies, 
viz*  insidiatio  viarum  4*  depopulatio  agrorum  8r  arson, 
clergy  allowed  in  former  by  4  H.  4.    517.  ii.  328, 332, 333, 

335, 346 

25  E.  3.  pro  clero  made  Hillary  in  same  year.  ii.  330 

Indictment  and  evidence  must  both  bring  case  within  act 
ousting  clergy,  otherwise  allowed.      517,  525,  526,  535. 

ii.  336 

If  felony  be  so  laid  as  to  com6  within  act,  yet  if  evidence 
come  not  up  to  it,  where  prisoner  is  to  be  found  guilty 
only  of  simple  felony.  ii.  336 

Bobbing  in  or  near  the  highway ^  whether  on  appeal  or  in- 
dictment, and  in  what  cases,  as  verdict,  fye.  ousted  of  clergy. 

517,  518,  519,  535.  iL  348  to  351 

Accessaries  b^ore^  not  after,  ousted.  519.  ii.  350 

Indictment,  in  velprope,  sufficient  to  ascertain  clergy.      535 

Where  accessary  before  ousted  of  clergy,a^/tort  principal. 

522.  ii.  246,  247 

Horse-Stealing,  principal  and  accessaries  before  and  after 
oust  in  all  cases.  528,  529.  ii.  364,  365 

Larcinyfrom  the  person,  clam  4*  secrete,  principal  ousted, 
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but  not  accessaries;  if  under  I2d.  it  remains  petit  larciny. 

Page  529.  iL  365 

Acts  ousting  clei^y  alter  not  the  offense,  but  oust  clergy 
where  offense  capitali  as  in  grand  larciny.  531 

Voluntary  escape^  rescue  and  breach  qf  prison  within  e/er/^j 
tho  principal  felony  not  599,  6D7«  612 

Bape,  principal  oust,  but  not  accessaries  b^ore  or  qfler,   633. 

iL  345 

Formerly  prisoner  standing  mute,  or  opt  directly  answeriog, 
had  his  clergy.  ii.  345 

Forceably  carrying  away  women  and  marrying  ihefn^ 
principals  and  accessaries  b^ore^  ousted.  661 

Whether  receiver  being  made  principal  by  statute^  be  ousted. 

ib. 

Jicts  ousting  clergy  from  24  ^pr.  1  H.  8«  repealed  by  1  £!. 
6.  save  in  cases  excepted,  which  see  667,  679 

Forging  a  deed  after  former  conviction  and  judgmeniy 
ousted*  682,  686 

Clergy  allowed  without  special  words  to  oust  it.    704.  ii.'d34, 

335 

Restored  to  grand  larciny  committed  within  king^s  palace^ 
tho  party  convict  by  3d  H.  8.  ii.  7 

And  to  breaking  king^s  house  with  intent  to  steals  tho  ar- 
raigned according  to  that  act.  ib. 

In  all  crimes  within  28  H.  8.  for  trial  of  treasons,  ^c.  done 
on  the  sea,  clergy  allowed,  save  in  treason^  piracy^  and 
murder,  ii.  17 

Justices  of  nisiprius  may  allow  clergy  to  a  convict  of  man- 
slaughter, ii.  41 

What  words  in  indictment  of  murder  oust  clergy,    ii.  129, 

187,  344 

By. 8  4r  18  EUz,  clergy  discharges  all  offenses  precedent 
within,  but  not  without  clergy.  ii.  254,  387,  388 

By  18  Eliz.  burning  in  the  hand,  substituted  in  lieu  of  de- 
livery to  the  ordinary.  ib. 

As  to  acts  ousting  clergy  in  case  of  challenging  above  twenty  f 
party  shall  not  have  judgment  of  death,  his  challenge  only 
over-ruled.  ii.  270 

If  judgment  of  peine  fort  4*  dure  be  given,  yet  if  offense 
within  clergy,  clergy  allowed.  ii.  320,  380 

Judge  ought  to  allow  it  (tho  strictly  prisoner  ought  to  pray 
it,)  and  prays  it  not.  ii.  321, 378,  379,  381 

Antiently  clergy  prayed  and  allowed  on  arraignment  of  pri- 
soner, now  rarely  done  but  on  conviction  or  standing  mute. 

iL  323,  377,  378 
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Claim  by  clergy  of  exemptbn  firom  secular  jarisdictian  grow- 
ing intolerable^  ho  v  they  were  abridged  therein,      ii.  325 

In  civil  suits  had  no  exemption,  save  by  special  aeis,  from 
arrest,  by  cap.  on  stat.  merchant  ib. 

If  on  disiringas  one  was  returned  cterieua  benefidaius  non 
habena  laicum  feodtufn^  process  issued  to  bishop  to  bring 
him  in«  ib. 

In  cases  criminal,  not  capital,  as  tvo^ss,  petit  laretny,  4*c. 
priviiegium  derieale  not  allowed.  ii.  S25,  326 

By  canon  laws  nuns  were  exempt  from  teaupdral  jurisdiction, 
but  whether  by  common  law;  other  women  had  no  privi- 
lege of  clergy,  but  by  statute  «hall  be  barot  in  the  hand. 

ii.  390,  3M,  371,  372 

Ordinary  but  a  mimster;  king's  courts  judges  of  allowance 
or  disallowance  of  clergy  and  purgation,    ii.  328, 380, 381 

In  what  cases  ihey  would  often  deliver  clerk  to  the  ordinary 
absque  purgatione.  ii.  328,  329 

If  Canary  admitted  him  in  auch  cases  to  his  purgation,  he 
was  finable  and  party  delivered,  by  such  purgation  recom- 
mitted to  prison.  ii.  329 

If  clerk  had  bis  clergy,  and  was  generally  deliveped  to  the 
ordinary,  he  might  admit  him  to  make  his  purgation,  and 
on  significavii  into  chancery  a  writ  issued  to  sheriff  to  de- 
liver party  his  goods  and  chattels  seised,  nisi/ugam/ecerii 
ed  oecassione.  ii.  329 

Where  new  Mony  made  by  statute,  clergy  incident  thereto. 

ii.  320, 330 

Clergy  allowed  before  25  E,  3.  in  treason  for  counterfeiting 
the  seal  and  coin.  ii.  331,  332 

In  all  treasons,  whether  declared  by  ^5  E.  8.  de  proditioni- 
busj  or  made  since,  clergy  ousted.  ii.  332 

Clergy  allowed  in  sacrilege  after  25  E.  3.  pro  elero^  but  if 
ondinary  refused  the  clerk,  be  had  not  his  clergy,      ii.  333 

Sacrilege  not  ousted  at  common  law.  ii.  366 

But  ousted  by  23  H.  8.  517.  ii.  333,  365 

4  8^  b  P.fy  M.  extends  not  to  it.  ii.  366 

A  statute  generally  enacting,  that  a  crime  shall  be  felony 
without  clergy,  or  that  offender  shall  suffer  as  in  felony 
without  clei^,  clei^y  ousted  to  all  intents.  ii.  335 

'Acts  ousting  clergy  construed  strictly.  ii.  335,  371 

Clergy  ousted  as  to  principal,  not  ousted  as  to  accessary; 
if  as  to  accessary  before,  not  as  to  accessary  after,  if 
where  prisoner  is  convict  by  verdict,  it  holds  not  as  to 
conviction  by  conienioa,  nor  attainder  by  outlawry,  nor 
standing  mute.  iL  334,  335 

VOL.  n. — 32 
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CLERGY.— Coniinued. 
Every  indictment  to  oust  accessary  btfore  of  his  clergy  on 

1  4-  2  P.  4*  M  must  run  maliiio^e.        ii.  Pages  339,  342 
Where  act  ousting  clergy  mentions  indictments,  but  not  ap- 

pealsy  appellee  within  clergy.  t6. 

Whether  clerk  attaint  of  petti  treason  by  outlawry  may 

claim  his  clergy,  and  be  delivered  to  the  ordinary  as  a 

clerk  attaint  without  purgation.  ii.  341,342 

In  robbery  committed  on  a  man^s  person,  those,  who  are 

present  and  assisting  as  well  as  taker,  ousted.     ^     ii.  359 
How  &r  piraty  and  felonies  on  the  sea  ousted  of  clergy. 

iL  368, 369,  370 
Piracy,  being  not  taken  notice  of  as  felony  by  common  law, 

was  not  thereby  ousted  of  clergy.  ii.  270 

Exemption  of  clergy  extendible  to  admiral's  jurisdiction 

before  28  H.  8.  ib. 

How  much  of  33  H*  8.  ousting  felonies  in  king^s  houshold 

of  clergy,  repealed  by  1  E.  6.  ib. 

By  statute  of  bigamy,  Bigamus  ousted  of  clergy,  but  now 

shall  have  clergy.  ii.  372 

At  common  law,  if  clerk  convict  had  broke  bishop's  prison, 

and  been  after  taken,  he  had  lost  his  clergy.  ib. 

Clerks  convict  are  now  to  be  burtU  in  the  handy  and  dis- 
charged, ib. 
By  antient  law  prisoner,  not  having  habitnm  4*  tonsuram 

elericalemy  had  not  his  clergy.  ib. 

Or  ordinary  might  have  refused  him,  if  he  could  read. 

ii.  378, 373 
Heretieky  convict ,  a  Jew  or  Turk  shall  not  have  clergy; 

contra  of  one  excommunicate.  ii.  373 

A  Oretk  or  Mien  shall  have  his  clergy,  and  read  in  a  book 

of  his  own  country.  ib. 

So  shall  a  bastard,  one  blind.  ib. 

By  4  H.  7.  one  not  in  orders  that  bath  once  had  his  clergy, 

shall  be  burnt  in  the  hand,  and  shall  not  have  his  clergy 

again ;  but  a  clerk  in  orders  shall  have  his  clergy  a  second 

time.  ii.  373,  389 

How  clerks  in  orders  shall  prove  themselves  such.  ib. 

None  ousted  of  clergy  a  second  time  by  the  bare  mark ;  if 

prisoner  deny  himself  to  be  the  same  person  that  had  his 

clergy,  how  tried.  ib. 

Of  holy  orders  and  inferior  orders,  or  cleriei  in  minoribus. 

ii.  373,  374 
Clergymen,  whether  principals  or  accessaries,  hav  e  now  no 

more  privilege  than  laymen,  save  that  they  are  not  burnt 
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CLERGY.— Continued. 

in  the  hand;  but  qumrty  whether,  if  attaint  by  outlawry, 
they  shall  have  more  privilege  than  laymen. 

ii.  Pages  874,  375,  376,  389 

Tie  a  mistake,  that  if  a  clerk  in  orders  challenge  above 
twenty,  he  shall  lose  his  clergy  a  second  time.  ii.  376 

By  I  B.  6.  Peers  to  have  clergy,  but  for  first  oflfense  not  to  be 
burnt  in  the  hand,  or  put  to  read.  ib. 

How  they  must  pray  their  clergy;  how  court  to  be  ascer- 
tained  of  their  peerage.  376,  396 

This  act  extends  not  to  clergy  ousted  by  any  subsequent 
statute,  but  to  what  cases.  ib. 

Whether  it  extends  to  felonies  within  the  same,  where  they 
cannot  make  purgation,  as  if  they  abjure,  confess,  or  be ' 
outlawed.  ii.  «76,  «77,  390 

Never  meant  that  a  peer  should  be  put  to  read,  or  burnt  in 
the  hand  in  any  case.  ii.  376,  377 

Clergy  allowed  to  an  attaint.  521.  iL  379 

Where  judges  may  allow  clergy  under  the  gallows,  if  they 
go  that  way;  but  whether  it  may  be  done  by  justices  of 
oyer  and  terminer  after  their  sessions,  quwre;  but  they 
may  reprieve  him,  and  allow  him  clergy  at  the  next  ses- 
sion, ib. 

If  one  cannot  read,  and  non  legis  be  recorded,  and  court 
reprieve  him  to  another  sessions,  and  in  ih!b  mean  time  he 
learns  to  read,  he  shall  have  his  clergy.  ib. 

So  if  judgment  of  death  be  entred  upon  non  l^t  re- 
turned, ib. 

One  abjuring  after  his  return  shall  have  his  clergy.  ib. 

Jipprover  disavowing  his  appeal,  vanquished  in  battle  or  re- 
creant, shall  have  bis  clergy.  ib. 

If  ordinary  return  nan  legit,  court  may  give  him  the  book 
and  hear  him,  and  so  in  absence  of  ordinary.  ii.  381 

Judge  usually  appoints  verse  the  clerk  shall  read.  ib. 

The  entry  of  clergy.  ii;  382 

By  18  Eliz.  a  convict  within  clergy  forfeits  all  his  goods  he 
had  at  the  time  of  conviction,  tho  burnt  in  the  hand. 

ii.  388. 

Yet  may  purchase  and  retain  other  goods,  and  on  burfiing 
in  the  hand  shall  be  restored  to  his  lands.         ii.  388,  389 

If  king  pardon  it,  he  may  purchase  and  retain  goods.   iL  389 

After  clergy  and  burning  in  the  handy  a  clerk  in  orders 
shall  not  be  proceeded  against  by  ecclesiastical  judge  to 
deprivation,  or  other  censure,  for  it  amounts  to  a  pardon,  ib. 

He  shall  have  same  privUege  as  if  he  had  been  burnt  in 
the  hand*  ib» 
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CLERGY,— Caniinued. 

Plea  of  avier/aii$  oMmittj  and  Imd  hh  defgy,  aa  good  bar 
as  before  18  EUt:.  ii.  Page  390 

A  canmeikm  qf  manilaughier,  and  thai  he  was  a  clerh 

and  ready  to  read^  if  oouri  Ufould  have  all&wdj  a  good 

bar  to  an  appeal,  tbo  court  had  called  bim  to  judgment^ 

but  cOQtiDued  bim  on  a  curia  admeare  vulL  iL  S90 

'  How  prayer  of  clergy  entfed.  ib^ 

Where  plrineipale  and  aceeesaries  before  eneted  of  clergy 
in  proper  burglary.   Vide  BuaaLAftr. 

In  wh9i  tattSf  as  verdict ^  ftc  and  under  whe^  eiretim" 
stances  principals  and  accessaries  before  ousted  m  «pe- 
cial  or  improper  burglariesj  or  not.  Vide  sobdiTisioiis 
under  BtraaLAar. 

Vide  FsLOK ifts  BT  Statutk,  &c. 

CLERK  OF  THE  CROWN,  ASSISE  AND  PEACE. 

To  certify  into  B.  R.  names  of  persons  outlawed,  attaint,  or 
convict.  ii.  36,  37 

Tho  clerks  of  assise  enter  respites  and  awards  of  execution 
only  in  a  book  of  Agenda^  yet  regularly  are  supposed  to 
be  entred  of  record,  and  these  memorials  are  warrants  for 
such  entries.  370 

CLIPPING— FiA  Coin. 

COIN, 
A  dissertation  on  the  coin  and  coini^  of  England. 

188  to  210 
What  Sterling  imports,  what  the  standard  of  it. 

188, 189,  203,  204 
Weight,  allay,  and  intrinsic  valae  of  ooib  inter  Jura  mofes^ 
talis.  191,192,204 

Franchises  of  txnnage  antieiitly  granted  by  the  king. 

191, 192 
Where  proclamation  neoessary  to  inbaoae  or  decry  coin,  ^. 

198,  197,  198 
Where  necessary  to  make  foreign  coin  currrat,  and  what 
eTidenoe  to  prove  it  legitimate.  197, 198, 213, 810,  316, 327 
How  impairment  in  weight  and  allay  may  happen.  205 
Payment  in  numero,  ad  scalatn^  adpensum^  explained,  ib. 
Dealbare  firmam  expounded.  206 

Difference  between  so  much  numeroy  and  so  much  hlane.  206, 

207,208 

Exportation  of  bullion,  gold  and  silver,  not  felony,  but 

causes  a  forfeiture.  654  to  657 

CounterfeiUng  foreign  eoin  legitimate  by  proclamation, 

..    treason.  .192,210,211 


CONTAINED  IN  THE  TWO  PARTS.          45T 
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Counterfeiting  foreign  naone;  not  l^Uimnte,  not  treason  with- 
in f^S  E.  but  misprision  of  treason.  P<i^  210 
Whether  counterfeiting  /urikings  or  halfpence  be  wil^in 

25  iS;  3.  ib. 

What  shall  be  said  the  king^s  coin.  211,  212 

What  evidence,  that  it  is  such.  IM,  197,  213,  310 

In  what  cases  the  minters  guilt  of  treason  213 

Not  compassing,  but  actual  counterfeiting,  treaison.  214 

Yet  if  many  oonspire,  and  one  counterfeits,  treason  in  all.  ib. 
Receiver  not  a  principal  in  this  treason.  233 

Uttering  counterfeit  money  pursuant  to  agreement  precedent 

to  the  feet,  treason.  214 

One  knowing  counterfeiter,  and  uttering  the  &Iae  money  after 

•  the  fact  without  such  agreement,  is  quasi  a  receiver  of 

him.  ib* 

Barely  uttering  false  money  knowingly  is  only  a  cheat,  and 

not  misprision;  but  to  know  counterfeiter  and  conceal  it, 

misprision.  214,  373,  375 

Knowledge  of  the  fact,  and  bare  concealment,  misprision 

only.  214 

Counier/eing  the  stamps  barely  [till  late  act,]  not  treason. 

ib. 
Counterfeiting  coin^  without  uttering j  treason.  215, 228 
Tho  in  another  metal,  and  with  a  different  impression  to 

elude  the  law,  treason.  215 

Clipping,  washing,  or  impairing  foreign  coin  legitimate  by 

proclamation,  treason  5  Eliz.  but  no  corruption  of  bleod, 

or  loss  of  dower.  215 

Whether  clipping,  ^c.  king^s  coin  be  treason  within  25  B.  S. 

material  as  to  judgment.  ib. 

How  the  law  stood  with  respect  to  dippings  washing,  ^. 

from  25  E.  3.  215  to  222 

Falsifying,  impairing,  scaling,  or  lightening  king*s  coin^  or 

foreign  coin  legitimate,  treason  by  18  EHz.  but  without 

corruption  of  blood,  or  loss  of  dower.  218,  219 

What  evidence  necessary  on  5  4r  18  EKz.  against  impairing 

and  dipping  foreign  coin  to  prove  it  legitimate.  213 

Indictment  for  clipping  or  impairing,  4*c.  must  pursue  5  4*  18 

Eliz.  and  how  conclude.  220 

Two  witnesses  not  necessary,  either  on  trial  or  indictment. 

221,297,298 

Irish  coin  of  baser  allay,  tho  king^s  coin,  not  current  here. 

221,  222 

Whether  counterfeiting  it  be  treason  within  25  E.  3.       211 
fiut  clipping,  4«c.  Irish  coin  here^  treason.  221|  222 
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com.— Coniinued. 

How  coimterfeiters  of  coin  ponisbed  before  85  E.  3.  and  how* 
since.  Page  222  to  225 

Knowingly  importing  false  money  ad  inaiar  the  king^a  coin, 
with  intent  to  merchandize  or  pay,  treason;  by  what  intent 
to  be  tried.  225,  228,  229,  317 

Counterfeiting  out  of  the  realm  triable  by  statute  in  B.  R.  or 
before  special  commissioners;  but  otherwise  at  commoa 
law.  225 

Importing  counterfeit  coin  from  Ireland^  or  the  Isk  ofMan^ 
not  treason.  225, 226,  317 

Antient  statutes  against  importing  false  money.        226, 227 

This  offense  never  settled  to  be  treason  before  25  £.  3.  which 
makes  only  the  apporters  and  their  aiders,  traitors,  but  not 
receivers  at  second  hand.  227 

Knowingly  importing  false  money  ad  inaiar  foreign  legiti- 
mate coin,  treason  by  1  ^  2  P.  4*  Jlf.  227, 228 

Counterfeiting  foreign  coin  not  current  here,  a  substantive 
misprision  of  treason  by  14  Eliz.  228,  376 

COMMAND. — Ffflfe  PanrciPAL  and  Accessabt. 

COMMISSION. 

Justices  of  gaol  delivery  sit  one  day,  and  forget  to  adjourn 
their  commission,  or  clerk  to  ent^r  it,  and  a  felony  being 
done  next  day,  they  proceed  in  sessions,  and  take  indict- 
ment, and  give  judgment  of  death,  it  is  erroneous,  and 
record  not  amendable.  498,  499.    it  156*^ 

Where  necessary  to  enter  adjournment  or  not;  session  relates 
to  first  day,  and  no  longer;  records  entred  as  of  first  day. 

499.    iL24,261 

Where  proceedings  of  judges  in  capitals,  without  strict  extent 
of  their  conunissions,  or  where  determined,  is  &  great  mis- 
prision. 498, 499 

King  dies  after  commission  of  gaol-delivery  issued,  they  sub- 
sist till  notice.  499.    ii.  24, 25 

By  what  means  commission  of  gaol-delivery  determined.  t6. 

Of  the  different  kinds  of  special  commissions  of  oyer  and  /er- 
fniner.  •  ii,  10  to  22 

Commission  pro  hde  vice  may  continue  their  session  from  day 
to  day  by  adjournment  ii.  24 

Supersedeas  suspends  power  of  commissions,  hut  procedendo 
revives  it.  it  25 

Where  a  special  new  commission  determines  a  former  gene- 
ral commission  pro  tanio.  ii.  20,  25 

Where  a  general  and  special  commission  are  dated  same  day, 
both  stand.  iL  26 
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COMMISSION.— Con/fnti^rf. 

A  commissioa  of  one  nature  supersedes  not  commission  of 
another.  ii.  Pagt  26 

All  associations  are  commissions.  ii.  40 

Former  commissions  were  determined  by  new  ones  at  com- 
mon law.  ii.  401, 404 

In  which  case  record  and  prisoner  were  removed  into  B.  B. 
who  ceeded  where  justices  left  off,  ii.  404 

By  1 1  A  6.  proceedings  before  justices  of  peace,  not  discon- 
tinued by  new  commission  ii.  405 

Nor  before  justices  of  gaol-delivery^  and  oyer  and  terminer 
by  1  £.  6.  t*. 

Vide  Admibaltt,  CotiRT,  GAOL-nBLiyEBT,  Justics  of  As- 
sisB,  JusTicjB  OF  Pbagjb,  Kino's  Bxkch,  Otsr  and  Tsa- 

MINEB. 

COMMITMENT. 

One  bailed  or  committed  not  to  be  discharged  till  convict  or 
acquitted,  or  delivered  by  proclamation.  5S3 

Mittimus  ground  of  felony  in  case  of  breach  of  prison,      ib. 

Ought  to  be  in  writing  under  seal,  unless  by  court  of  record; 
if  not,  what  the  effect  583,  584.    ii.  122 

It  must  express  the  cause,  and  if  felony,  the  species*  ib. 

Tho  cause  not  inserted,  gaoler  in  false  imprisonment  may 
aver  that  it  was  for  felony.  584, 585,  609.    ii.  123 

Ought  to  be  to  the  common  gaol  of  the  county;  but  if  offense 
conunitted,  and  party  taken  within  a  franchise,  then  to 
gaol  there  by  statute.  585.   ii.  123 

If  it  express  larciny  above  value  or  manslaughter,  tho  in  fact 
only  petit  larciny,  or  se  defendendo;  escape,  felony.     609 

Sufficient,  if  it  be  generally  for  felony.  609,  610 

Antiently  more  committed  without  mittimus  than  with  it.  6 10 

Mittimus  not  of  so  antient  date  as  justices  of  peace.  ib. 

Tho  no  cause  exprest,  sufficient  that  gaoler  or  prisoner  hath 
a  proper  notice  of  offense  to  make  voluntary  escape  or 
breach  of  prison  felony.  610.  ii.  128 

In  chancery,  if  order  be  made  for  commitment,  till  party 
enter  into  bond,  fye.  warden  of  fleet  may  thereby  justify 
imprisonment  ii.  122 

Proper  to  mention  name  of  justice  and  his  authority  in  begin- 
ning of  mittimus,  tho  not  always  necessary.  ib. 

It  must  have  a  certain  date  of  the  year  and  day,  and  an  apt 
conclusion.  ii.  122, 123 

Those  things  are  regular,  viz.  cause,  justice,  committing, 
date,  apt  conclusion,  yet  warrant  not  void,  that  hath  not 
all  these  circumstances.  584,  585,  609.  ii.  123 

If  conclusion  be  till  further  order  by  justice,  it  binds  not  up 


460      TABLE  OF  THE  PRINCIPAL  MATTERS 
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hands  of  other  justices,  quoad  bailing  or  deliTering  pri- 
soner. Page  584,  535,  609.  ii.  123 
Sometimes  justices  send  bailable  prisoners,  not  having  their 
bail  readjr,  to  some  private  prison,  as  new  prison,  4rc^  ^U 
they  can  find  bail;  but  this  disliked  by  the  judges.  ib. 
If  prisoner  bailable,  justices  not  to  demand,  but  prisoner  to 
tender  it,  otherwise  justice  may  conunit  him.  ib. 
Vide  Abrsst,  Brbaoh  ov  Pbisom,  Escapb,  Justice  ov  Psacx, 

Rbscub. 
COMPUTATION. 

Of  the  ytar^  day^  and  wa^t  360 

Of  the  year  and  day  wherein  to  bring  appeaL  427 

CONCEALMENT, 
For  concealments  by  grand  inquest    Fide  Jurt. 
Fide  Misprision. 
CONDITION.— F»Vfe  Fowriturr. 
CONFESSION. 
Court  not  to  record  confession  of  infant  under  twenty-one,  but 
to  put  him  to  plead  not  guilty^  or  inquire  by  inquest  of 
office  of  the  fact.  24 

Voluntary  confession  of  treason  before  a  privy  counsellor  or 
justice  of  peace,  sufficient  to  satisfy  St^^E.^noX  neces- 
sary to  be  in  court.  ^  304 
A  simple  confession  is  a  conviction ;  but  court,  if  crime  ousted 
of  clergy,  usually  advise  party  to  plead.                   ii.  225 
If  it  be  but  an  extrajudicial  confession,  tho  it  be  in  court,  as 
where  prisoner  freely  tells  the  fact,  and  demands  opinion 
of  court,  whether  it  be  felony,  tho  it  appear  to  be  felony, 
court  will  not  record  tiis  confession,  but  admit  him  to  plead 
to  felony  not  guilty.                                        iL  S25,  226 
CONSENT.— rWe  Principal  and  Aocrssart. 
CONSTABLE.    Vide  Arrrst,  Justice  ov  Pbacr,  Pracx- 

OrVICRR,  HOMICIDR,  MuRBBR  AND  ManSUHTOHTRR. 

CONSTABLE  AND  MARSHAL. 

Judiccs  ordinarii  of  cases  within  martial  law ;  their  jurisdic- 
tion, defined.  500 

Where  it  is  murder  to  execute  another  by  martial  law  in  time 
of  a  peace.  499,  500 

Neither  soldiers,  nor  mariners  on  land  or  at  sea,  in  actual 
service,  to  be  capitally  proceeded  against  by  martial  law 
in  time  of  peace.  500 

Leges  maritimm  differ  from  martial  law ;  by  those  admiral 
had  jurisdiction  in  capital  offenses  committed  on  the  seal  ib. 
CONSTRUCTION. 

For  construction  qf  grants.     Vide  Grants.' 

For  construction  qf  statutes.    Vide  Statutrs  in  oxnxral. 
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CONVICTION. 

Where  second  offense  subject  to  severer  punishment  than 
foroier^  there  must  be  a  previous  conviction  of  former. 

Page  324 

Where  forging  a  deed  aftejr  former  conviction,  is  felony  by 
5  EUz,  it  most  be  conviction  by  judgment.  S84»  689  to  687 

Presentment  by  grand  inquest  not  sufficient  conviction  of  a 
negligent  escape.  603 

What  a  proper  conviction  thereof.  ib. 

Vide  Plbas,  Vjbbdict. 
CORONER. 

Whether  inquisition  before  him  of  flight  be  traversable.  d63| 

414,415.  ii.  63,  64,  301 

Where  his  inquest^  as  to  flighty  shall  be  taken  for  the  kingj 
before  that  of  a  petit  jury.  363,  ii.  63, 154,  301 

Such  inquests  only  ^uasi  inquests  of  office.  363.  ii.  63, 154, 301 

Has  power  to  inquire  of  accessaries  h^ore^  but  not  cifler.  363, 

416.  ii.  63,  ^b 

Two  in  a  county,  whether  outlawry  to  be  given  by  one  or 
both;  one  may  take  inquisition  ^per  visum  corporis.  417. 

ii.  56 

Inquisition  de  villis  A.  4^.  without  saying  de  quatuor  villa- 
tie  proximo  adjaeen?f  according  to  statute  inquisition  good; 
statute  only  directory;  coroner  to  isssue  precept  to  consta* 
ble  to  sunmion  jury,  twelve  at  least.         416.  ii.  59, 152* 

By  statute  to  return  inquisitions  taken  by  him  to  next  gaol* 
delivery,  or  B.  B.  418.  ii.  58 

Where  one  is  killed  oer  if\fortuniumy  but  not  by  man,  what 
he  is  to  enquire  oL  418, 419 

One  drowned  in  a  pit,  he  may  charge  township  to  stop  it,  and 
enter  it  in  his  rolls;  and  if  not  done  before  next  gaol-deli- 
very,  township  amerced.  429.  ii.  62 

If  he  on  notice  refuse  to  inquire  of  one  come  to  a  violent 
death,  how  and  before  whom  punishable.  424.  ii.  SS 

Ought  to  inquire  of  death  of  one  dying  in  gaol.  432.  ii.  57, 157 

Ought  to  hear  evidence  on  both  sides.  415.  ii.  60 

Where  coroner  ordered  to  inquire  de  novo  super  visum  cor- 
poris. 415.  ii.  59,  60 

Wnere  a  writ  of  melius  inquirendum  shall,  or  not  be  grant- 
ed. 415,416.  ii.  59,60,69 

In  homicide  by  necessity,  the  matter  may  be  specially  pre- 
sented, either  by  grand  or  coroner's  inquest,  and  thereupon 
party  presently  discharged,  without  being  put  to  plead;  but 
he  may  be  indicted  again,  if  matter  of  former  indictment 
false ;  contra,  where  indictment  simply  of  murder  or  man- 
slaughter. 491^492 
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Whether  iaqoieitioD  super  visum  corporis^  finding  one  Jelo 
de  se^  be  traversable.  Page  414»  415.  ii.  59,  60,  154 

If  body  cannot  be  seen,  death  inquisible  before  justices  of 
oyer  and  terminer ^  or  peace.  414,  419 

Where  either  coroner  of  county^  or  admiral  may  take  inqui- 
sitions in  great  rivers.  iL  16 

Stroke  in  one  county,  death  in  another,  justices,  or  coroner 
of  county  where  party  died,  shall  inquire  and  proceed,  as 
if  stroke  in  same  connty.  426, 427.  ii.  66 

B.  R.  is  sovereign  coroner  in  England.  ii.  5 

Coroners  may  attach  manslayers  by  their  warrants  after  in- 
quisition, finding  them  guilty,  ii.  107 

May  also  make  out  warrants  for  taking  persons,  that  neither 
are,  or  can  be  presented  before  them,  as  persons  present 
and  not  guilty ;  and  also  burglars  and  robbers,  tho  they 
cannot  take  an  inquisition  touching  them.  ib. 

If  it  be  found  super  visum  corporis^  that  the  felon  fled,  and 
was  killed  in  the  flight,  this  presentment,  tho  after  party's 
death,  is  conclusive  as  to  forfeiture  for  the  flight      ii.  154 

II  H.  4.  of  the  return  of  inquests  extends  to  coroners  inquests. 

ii.  60,  61,  155* 

Inquest  to  be  probi  ^  legates  homines^  and  of  the  proper 
county.  iL  167 

Where  two  coroners  in  a  county,  in  ministerial  acts  return  to 
be  by  both.  ii  104 

Justices  of  oyer  and  terminer j  or  of  peace  cannot  assign  a 
coroner,  as  justices  of  gaol-^livery  may.  ii.  33 

Coroner  may  take  indictment  oise  d^endendo*  ii.  46 

Three  kinds  of  coroners,  and  who  they  are.  iL  53 

Mayor  of  London  by  charter  coroner  thereof.  ib. 

Bishop  of  Ely  hath  power  to  make  them  in  the  Isle.  ib. 

fiy  statute  power  of  electing  coroners  confirmed  to  counties, 
yet  a  saving  to  king  and  other  lords,  who  ought  to  make 
such  coroners.  ib. 

So  king  may  grant  coroners  within  certain  precincts;  and 
lords  of  franchises,  having  power  to  nominate  them  by 
chai'ter,  may  still  do  it  without  election.  ii.  54 

Admiralty  and  verge  by  king^s  grants  have4>ower  of  grants 
ing,  or  having  coroners.  ib. 

Of  death  of  man,  or  other  articles  belonging  to  coroner, 
arisingo  on  the  high  sea,  inquisitions  have  been  usually 
taken  by  coroners  appointed  by  king^  or  his  admiral,  and 
coroners  of  county  have  no  jurisdiction.  ib. 

Inquisitions  tsiken  before  coroner  of  admiral  are  returned  be- 
fore commissions  on  28  H.  8.  and  inquisition.before  coroner 
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of  county  are  returned  before  commissioner^  of  gaoMe* 
livery  for  the  county.  ii.  Page  54 

Coroner  of  the  verge,  or  of  king*8  house,  by  who  nominated, 
his  power;  coroner  of  county  by  statute  to  join  in  inquisi«> 
tion  of  death  of  a  man,  what  case  excepted.  ii.  54,  55 

But  he  cannot  take  inquisition  without  coroner  of  verge ;  but 
both  offices  united  in  one,  inquisition  taken  before  him  is 
good ;  and  if  court  remove,  he  may  proceed  on  the  inquisi- 
tion, as  ooroner  of  county.  iv.  55 

la  what  case  coroner  of  houshold  shall  take  inquisition  with- 
out coroner  of  county  by  a  jury  of  the  houshold;  the  return 
and  proceedings  on  these  inquisitions  regulated  by  statute. 

ib* 

General  coroners  of  counties,  how  and  where  eligible,  and 
how  to  be  sworn.  tA. 

How  to  be  qualified.  ih. 

Their  office  not  determined  by  king^a  demise.  ib* 

Being  elected  by  freeholders  of  county,  if  they  be  sufficient, 
whole  county  shall  answer.  ii.  55y  56 

Some  counties  have*  more,  some  fewer;  by  statute  each 
county  of  Wales  two,  and  Cheater  two.  ii.  56 

If  there  be  above  two  in  a  county,  and  a  writ  is  directed 
eoronatoribtiSiXYio  one  dies,  whilst  plural  number  remains, 
a  return  by  the  coroner  is  good;  but  if  only  one  survive, 
he  cannot  execute  and  return  it  till  another  made.    .  ii.  56 

But  if  two  coroners  in  a  county,  Dr  more,  one  may  execute 
the  writ,  as  in  case  of  an  exigent;  but  the  return  must  be 
in  the  name  of  eoronatoree,  t& 

Coroners  amoveable  for  cause,  and  new  ones  may  be  chosen 
by  writ,  tho  cause  not  traversable;  yet  if  fsdse,  they  may 
have  a  supersedeas  to  the  new  writ.  '  ib. 

Their  power  of  proceeding  to  trial  or  judgment  in  plcias  bf 
the  crown,  or  execution  upon  outlawry,  taken  away  by 
Magna  Charta.  ii.  56,  66 

Of  what  they  yet  retain  a  jurisdiction.  ii.  57 

Regularly  have  no  power  to  take  inquisitions,  but  de  subito 

martuiSi  and  some  special  incidents.  ii.  65 

•  If  one  die  of  hutiger,  and  vill  bury  him  before  coroner  sent 

for,  it  shall  be  amerced;  contra^  if  of  a  fever  or  apoplexy. 

ib. 

If  vill  leaves  a  body,  that  died  of  a  violent  death,  above 
ground  unburied,  it  shall  be  amerced:  such  amercements 
may  be  set  on  presentment  of  grand  inquest,  or  coroner,  ib. 

If  prisoner  die  in  hinges  bench  prison,  clerk  of  the  crown,  who 
is  coroner  of  that  court,  is  to  view  the  body.  ii.  58 
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Coroner  amsc  lake  inquisition  in  person,  or  else  it  is'yoiiL 

iL  Page  58 

What  inquisition  to  contain.  t A. 

If  body  buried  before  be  come^  what  he  ought  to  do  in  such 
case,  cannot  take  inquisitioB,  ottierwise  than  super  wisufn 
corporis.  iL  SS^  66 

If  be  take  inquisition  without  view  of  the  body,  be  may  take 
second  inquisition  upon  view  of  it;  second  good,  first  void. 

iL  58,  59 

But  if  first  be  taken  oh  view,  second  is  void.  iL  59 

In  default  of  oorqner,  who  may  inquire  of  a  filo  de  se,  or 
other  sudden  death;  justices  of  pteee,  or  oyer  and  ter- 
miner may  inquire  thereof,  and  so  may  B,  R.  but  then 
that  presentment  is  traversable.  ib. 

If  constables  make  not  a  return  of  coroner's  precept,  or  jurors 
appear  not,  constables  or  jurors  in  default,  by  whom 
amerced.  ib. 

Jurors  not  challengeable  by  either  party.  ib. 

11  £r.  4.  extends  to  these  inqnisitioMS ;  and  if  a  juror  be 
outlawed,  tho  but  of  trespass,  this  a  good  plea  to  coroner's 
inquest  of  murder.  iL  60 

Of  what  matters  jury  charged  to  inquire.     ^  iL  60,  61 

If  one  be  killed  by  another,  and  it  be  certainly  known  that 
he  killed  him,  it  hath  been  held,  that  jury  must  hear  evi- 
dence only  for  the  king,  and  jury  must  find  it  murder, 
tho  justifiable  or  e:tcusable  homicide;  but  this  practice 
neither  warranted  by  law  nor  reason.  ib. 

His  Inquest  rather  for  his  information  of  the  truth  of  the  fact, 
thaA  for  an  accusation.  ii.  61 

Tho  prisoner  may  be  arraigned  on  -coroner's  inquest  finding 
'  it  murder  or  manslaughter,  yet  bill  of  murder  may  be  pre- 
ferred to  grand  inquest,  and  thereon  he  may  be  arraigned 
and  tried,  tho  coroner's  inquest  comes  up  only  to  man- 
slaughter, ^c  ib. 

Antient  practice  hath  been  for  coroner's  inquest  to  find  the 
matter,  as  they  judge  it  ib. 

Difference  of  penning  1  4*  9  -I**  4*  Af.  of  examinations  taken 
by  justices  of  peace  and  coroner.  ib. 

Whole  evidence  to  be  returned  with  inquisition.  ib. 

Several  kinds  of  sudden,  violent  deaths.  ii.  62 

If  inquest  find  he  died  ex  visitations  Dei  or  per  infor- 
tunium^ what  only  to  be  done.  ii.  68 

In  no  case  coroner  sets  any  fine  or  amercement,  but  only 
presents  it  to  next  gaoMeliverjf,  who  impose  it«  ib. 
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If  inqaest  fod  one  fdo  de  ^^  what  they  are  further  to  fiod 
and  do.  ii.  Pafce  62 

First  finder  of  body  to  be  bound  over  to  next  gaol-detivtry . 

it.  62,  63 

If  party  slain  and  felon  not  known,  inquest  to  find  accord- 
ingly; what  the  antient  manner  of  inquiry.  63 

If  felon  known,  and  inquisition  found  him  guilty,  what  were 
•the  proceedings.  t6» 

One  found  guilty  by  coroner's  inquest,  or  that  he  fled,  they 
are  to  inquire  of  his  goods  and  chattels;  and  antieiitly 
coroner  was  presently  to  seise  and  inventory  the  goods, 
and  deliver  them  to  vUlata;  how  far  altered  by  1  i?.  S.  ib. 

Coroner  must  commit  persons  found  guilty  by  inquest  to 
sheriff,  who  is  to  send  them  to  gaol  by  statute.  ii.  64 

If  any  present  found  not  guilty,  whal  duty  of  ooroner.      Hk 

If  parties  found  guilty  as  principals  or  accessaries  before  be 
not  to  be  found,  he  might  antiently  have  proceeded  to 
have  outlawed  them.  ib. 

That  practice  altered  by  statute;  justices  of  gaol-deiiverj/ 
are  to  proceed  against  offiNtders,  if  in  gaol;  if  not,  then  to 
eertify  inquisition  in  B.  R,  and  thence  process  of  outlawry 
b  to  issue  on  that  inquisition.  sL 

By  statute  coroner  to  take  examinations  against  principals 
and  accessaries  bef&rej  and  put  them  in  writing,  and  bind 
over  witnesses  to  next  gaoMelivery^  and  then  to  return 
their  examinations,  recognizances,  and  inquisitions,    ii.  64 

One  indicted  on  coroner's  inqvest  is  foQud  not  guilty,  petit 
jury  to  inquire  who  killed  the  deceased,  which  serves  as 
indictment  against  him;  and  if  they  cannot  tell,  they  com- 
monly give  in  some  fictitious  name.  *  ii.  65 
If  there  be  an  inquisition  of  murder  or  tnanslanghter,  and 
also  indictment  of  same  offense,  and  party  is  arraigned 
and  acquitted  on  indictment ;  necessary  to  qaash  inquisi- 
tion, or  arraign  party  upon  it,  who  is  to  plead  auter/oits 
acquit f  or  not  guilty,  and  so  be  acquit  on  that  abo;  other* 
wise  he  may  be  outlawed  on  record  thereof,  ib. 
But  if  both  of  same  nature,  and  for  same  ofiense,  and  be 
good,  he  may  be  tried  on  both  at  once.  tA. 
Where  coroner  is  to  have  a  fee,  or  not.                              ib. 
Hath  power  to  take  inquisition  of  escape.                ii>  62,  65 
Hath  no  power  to  take  inquisition  of  any  other  felony  than 
death  of  a  man  and  the  incidents,  except  in^  Ncrihumber-' 
land.                                                                     ii.  65,  66 
Where  he  may  take  appeals  of  other  matters.               ii.  66 
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Iq  cases  not  felony,  what  formerly  he  might  ha^e  taken 
inquisition  of.  iL  Page  66 

May  take  confession  of  one  that  breaks  prison,  and  on  his 
record  party  to  be  hanged.  ib. 

Had  power  to  attach  one  that  had  dangerously  wounded 
another,  and  not  only  on  appeal  of  mayhem^  but  ear  offi- 
cio, ib. 

What  appeals  coroner  may  take;  they  must  be  of  fiatcts 
within  his  county.  ii.  67 

Appeal  to  be  by  bill  in  proper  penkm,  and  before  coroner 
and  sheriC  ib. 

Yet  coroner  principal  judge,  and  certiorari  may  be  to  him 
alone,  or  to  him  and  sheriff;  but  not  to  sheriff  alone, 
neither  for  appeals  nor  outlawries,  unless  in  London.  iL  67 

What  coroner  may  do  upon  an  appeal.  »i. 

Whether  he  may  outlaw  defendant  in  appeal.  ib. 

When  appeal  sued  before,  coroner  and  sheriff,  for  detennina* 
tion  it  must  be  removed  into  A  R.  ib. 

Has  power  to  take  accusation  of  approver.  ib. 

He  may  on  appeal  by  approver  take  his  appeal  against  any 
one  for  any  felony  or  treason  in  any  county.         iL  67,  6S 

If  appeal  in  same  county,  coroner  may  make  a  precept  to 
sheriff  to  take  appellee.  iL  6S 

But  if  he  be  only  coroner  of  a  franchise,  whether  he  may 
make  precept  to  sheriff  to  attach  him.  ib. 

Cannot  make  precept  to  bailiff  of  the  franchise,  because  he 
cannot  execute  process  within  his  franchise,  but  by  sheriff's 
mandate.  ib. 

How  that  is  to  be  remedied.  ib. 

li  appeal  be  of  felony  out  of  the  county,  it  must  be  removed 
to  justices  oi  gaol-delivery i  and  they  may  make  process  - 
into  any  county  to  take  appellee.  ib. 

Vide  Amsrcemsnts,  Abbaionmsnt,  Fjblo  be  sb,  For- 

FEITTJBE. 

CORPORATION. 

For  forfeitures  by  corporations.   J^de  FoRFsmraE. 

Fide  Fbakchise. 
CORRUPTION  AND  RESTITUTION  OF  BLOOD. 

Corruption  of  blood  effect  of  judgment  in  high,  petit  trea- 
son, or  felony,  except  saved  by  statute.  354 

Several  ways  of  saving  it.  703 

Tho  there  be  a  clause  to  save  it,  king  to  have  forfeiture  of 
lands  during  felon's  life,  and  his  goods;  no  escheat  to  the 
lord,  where  inheritance  saved  to  the  heir,  it  virtually 
makes  heir  inheritable,  and  wife  dowable.  703,  704 
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One  attaint  of  piracy  on  28  H.  8.  no  corruption  of  blood, 
unless  indictment  formed,  as  of  a  robbery  at  common  law, 
and  how  to  be  for  that  purpose.         Pages  354, 365.  ii.  18 

If  one  be  attaint  by  course  of  civil  law  before  admiral  for 
treason  or  felony  on  the  sea,  or  constable  and  marshal  for 
treason,  fyc.  beyond  sea,  it  works  no  corruption  of  blood. 

355.  ii.  18 

But  attainder  of  treason  or  felony  done  on  the  sea,  on 
28  H.  8.  by  jury,  as  well  as  attainder  of  foreign  treason 
on  25  H,  8.  corrupts  the  blood.  355.  ii.  17, 18 

By  Westm.  2.  de  doni3  eonditionalibua,  t^nhnt  in  tail  attaint 
of  felony  or  treason,  there  is  no  corruption  of  blood  as  to 
the  issue,  save  for  their  benefit.  356 

Son  of  donee  in  taiU  attaint  of  treason  in  viid  patris  dies 
leaving  issue,  estate  shall  descend  to  grandchild;  contra 
of  a  fee-simple*  ib. 

In  all  cases,  bat  entails,  attainder  of  treason  or  felony  cor- 
rupts blood  upward  and  downward,  356 

Father  and  two  sons;  elder  attaint  dies  improks  in  viid 
pairiSf  younger  shall  inherit;  contra,  if  elder  survive  the 
father,  except  elder  an  aliennee,  356,  557 

One  bath  two  sons,  and  then  is  attaint,  elder  purchaseth, 
and  dies  sine  prole  in  life,  or  after  death  of  father,  his 
attainder  hinders  not  descent  from  brother  to  brother.  357 

Same  law,  if  father  was  first  attaint,  and  then  had  two  sons. 

357 

Two  brothers;  elder  is  attaint,  and  hath  issue,  and  dies  in  life 
of  younger;  younger  dies  improks ,  his  lands  in  fee  shall 
not  descend  to  his  nephew.  ib. 

So  if  son  of  party  attaint  purchase  land,  and  die  without  issue, 
it  shall  not  descend  to  his  uncle.  ib. 

Judgment  oi peine  fort  4*  dure  corrupts  not  the  blood,  ii.  319 

Tho  a  pardon  restores  not  blood,  yet  as  to  issues  born  after, 

.    it  is  a  restitution.  358 

But  restitution  in  its  true  extent  can  only  be  by  parliament. 

ib. 

Such  dcts  construed  liberally.  ib. 

Tho  it  be  to  restore  B.  only  as  heir  to  Ji.  it  restores  also  his 
lineal  and  collateral  heirs.  ib. 

Vide   FoRPBrruRE,  Felont  by  Statute,  Statutes  in 

GENERAL. 

COVERTURE. 
A  feme  covert  indicted  of  a  misdemeanor  may  be  fined  and 
imprisoned.  20 
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But  in  assise,  if  she  vouch  a  racord,  aod  &il  at  the  day,  she 
shall  not  be  imprisoDed.  Pag^  20 

Command  of  husband  exempts  not  wife  in  treason,  murder 
or  manslaughler.  45,  47,  434,  516 

But  if  she  commit  larciny  or  bui^glary  with  him,  she  is  to  be 
acqnitted.  45,  516 

Yet  coercion  is  only  presumed  till  contrary  appears.  ib. 

Wife  accessary  h^fsrt  to  a  murder  committed  by  husband,  not 
excused,  47 

Her  assent  to  his  treason  makes  them  both  principals.         ih^ 

Where  he  may  be  accessary  to  her,  but  not  she  to  him.       ib. 

She  cannot  be  accessary  tijter  with  him  to  a  felony,  nor  com- 
mit treason  by  receiving  a  traitor  jointly  with  him,  unless 
^e  consent  to  the  treason.  47,  48 

She  may  be  guilty  of  misprision  of, treason  of  a  stranger;  but 
whether  concealing  her  husband's  treason  be  misprision.  48 

Baron  and  feme  joint  lessees  of  a  term,  he  kills  himself,  she 
shall  not  hold  it  against  king  or  almoner.  413,  414 

COUNCIL. 

Who  antiently  were  the  king^s  legal  council.  421 

Where  prisoner  allowed  to  have  council.     Fide  Arbaiov- 

MBKT. 

COUNTERFEITING  COIN.— FiA  Cow. 
COUNTERFEITING  GREAT   SEAL,  PRIVY   SIGNET 

AND  PRIVY  SEAU— Vide  Seal. 
COUNTERFEITING  SIGN  MANUAL.  Fide  Sign  MAKUAi. 
COUNTY. 
Where  amerced  in  default  of  Till  and  hundred.         448,  603 
Where  stroke  in  one  county,  and  death  in  another,  by  sta- 
tute justices  or  coroner  of  county  where  party  died,  shall 
inquire  and  proceed.  427.  iL  163 

Appeal  may  be  brought  iu  either  coonty.  163 

Groods  stolen  in  one  county,  and  carried  into  another,  party 
indictable  for  larciny  in  foreign  county,  but  not  of  robbery. 

507.  ii.  163 

Intire  felony  done  in  two  counties  dispunishable,  yet  mispri* 

sion  thereof  punishable  in  either  651,  652,  653 

Essential,  that  felony  or  treason  be  tried  in  proper  county, 

except  otherwise  provided  by  statute.  158.  iL  163 

33  H.  8.  of  trial  of  treason  and  murder  in  a  foreign  county, 

repealed  as  to  the  former,  but  in  force  as  to  the  latter.  283. 

ii.  22, 163,  164 

Whether  receipt  of  felon,  after  attainder  in  same  county, 

makes  an  accessary  sans  notice.  323,  622 
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By  statute  accessary  indictable  and  triable  in  county,  where 
accessary.  Pages  427,  623.  ii.  163 

•^t  making  a  felony,  and  ordering  trial  where  party  taken, 
without  negative  words,  party  may  be  indicted  where 
offense  done.  694,  695,  705 

Making  a  new  felony  of  offense,  consisting  partly  in  the 
realm,  partly  out;  where  trial  to  be»  706 

By  35  H.  8.  foreign  treason,  misprisions  and  concealments 
thereof,  triable  in  B.  R.  by  a  jury  of  county,  where  cofirt 
sits,  or  before  sm^h  commissioners,  and  in  such  shire  as  K. 
shall  appoint,  by  a  jury  of  such  shire.  283.  ii.  164 

Peer  of  Ireland  tried  here  by  a  Middksex  jury  for  a  treason 
there,  155 

By  28  H.  8.  treasons,  felonies,  murders  and  confederacies 
committed  on  the  sea,  or  in  a  place  where  admiral  bath 
jurisdiction,  triable  where  king  shall  order.  282.  ii.  16, 17 

Certain  a£;/^  for  trial  of  treasons  and  misprisions  thereof  (com- 
mitted in  Wales)  in  the  next  English  county,  and  where 
king  shotild  appoint,  repealed.  282 

What  crimes  committed  in  Wales  justices  of  peace  and  gaol- 
delivery  in  English  counties  adjacent  have  cognizance  of. 

157.  ii.  38 

Where  special  commissions  of  oyer  and  terminer  may  be 
limited  to  particular  rivers  extending  into  several  counties ; 
but  then  every  county  must  have  a  particular  session  pro 
tanto.  ii.  21 

Where  indictment  taken  btfore  justices  of  oyer  and  terminer 
in  proper  county,  may  be  determined  by  special  commission 
in  a  foreign  county;  but  jury  must  be  of  proper  county. 

ii.  21, 22,  27 

Where  offender  may  be  executed  in  a  foreign  county.      502 

In  what  county  offender  against  8  H,  6.  making  avoiding  re- 
cords felony,  shall  be  tried.  652 

Offender  against  3  H.  7.  in  taking  away  in  one  county^  and 
marrying  in  another,  where  indictable.  660 

If  a  mortal  stroke  had  [before  2  6. 2.]  been  given  at  sea,  and 
party  died  in  body  of  county,  neither  admiral  nor  common 
law  had  jurisdiction.  426.  ii.  19  to  21, 162 

Treasons  by  37  Eliz.  by  priests,  ^c.  coming  into  England, 
and  felony  for  receiving  them,  indictable  and  triable  where 
offender  taken.  ii.  164 

So  is  felony  by  statute  for  taking  a  second  husband  or  wife, 
the  first  living.  ib. 

If  one,  by  reason  of  tenure  of  lands  in  com.  S.  be  bound  to 
'     repair  a  bridge  in  com.  C.  be  may  be  indicted  in  com.  C.  ib. 
VOL.  II. — 33 
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COUNTY.— Canfinued. 

Foreign  pleas  by  statute  triable  by  a  jury  of  same  Gonnty, 

where  party  indided,  except  in  treason.  iL  Page  239,  263 

Where  stroke  in  one  connty,  and  death  in  another,  indictooent 

to  be  where  death  was.  ii.  262 

Where  admiral  hath  jurisdiction  i^fra  eorpug  eam\     Vide 

Admibaxtt. 
For  arrests  in  proper  or  foreign  counties.     Fide  Abkjbst. 
COUNTY  PALATINE. 
Felony  or  treason  committed  in  Durhamj  removeable  in  B. 
S.  by  certiorari;  but  on  pleading  not  guilty  remandabie. 

158 

They  of  Durham  claim  exemption  from  being  sworn  out  of 

precinct  of  that  county  palatine.  id. 

Of  treasons  9,nd /clones  in  J%ndal  and  Hexamshire.  ib. 

By  several  acts  outlawries  of  treason,  Sf^c.  in  Lancashire^ 

caused  not  a  disability  of  the  parties,  but  are  repealed  by 

33  H.  6.  286 
How  indictors  in  Lancashire  to  be  qualified,  where  indict* 
ment  supposes  party  inhabiting  out  of  it,  or  where  indict- 
ment is  taken  out  of  it  against  persons  residing  there.  286. 

ii  152« 
All  powers  in  county  palatine  and  franchises  for  making  jus- 
tices of  assise,  gaol-delivery,  or  peace,  resumed  by  27  H.  8. 

286.    iL  38,211,212 

Under  what  seals  the  commissions  now  pass.  286 

Processes  to  be  in  king's  name,  under  whose  teste.  ib. 

Indictments  to  conclude  contra  pacem  regis.  ib. 

All  processes  of  outlawry,  attainder,  ^c.  in  county  palatines, 
now  of  same  effect,  and  induce  same  forfeitures,  as  if  offense 
done,  tried  and  determined  in  any  other  English  county. 

ib. 

Roy al  forfeitures  of  treason  not  touched  by  27  H.  8.         ib. 

Justices  sitting  within  exempt  franchises  or  counties  palatine, 
now  king's  courts  and  his  justices.  ii.  38 

Certiorari  issuing  out  of  B.  B.  to  be  obeyed  by  justices  sit- 
ting in  Durham,  or  within  cinque  ports,     ii.  38,  211, 212 

They  shall  bold  their  session  within  such  liberties,  and  not 
elsewhere.  ib. 

None  within  such  liberties  compellible  to  appear  out  of  same 
before  other  j  ustices.  ib. 

Where  such  franchises  were  antiently  granted  to  abbots, 
there  is  a  special  commission  oi gaoldelivery  for  that  fran- 
chise, t^. 

Restriction  of  sitting  within  franchise  extends  not  to  com- 
mission of  oyer  and  terminer,  iL  38,  39 
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COUNTY  PALATINE— Con/inwerf. 

This  resumption  extends  not  to  cities  and  boroughs,  il  Pagt  39 

Vidt  Fbanchisjs,  Certiobabi. 
COURT. 

In  dubiis  rather  to  incline  to  acquittal  than  conviction.    300| 

509  I 

Not  bound  to  take  notice  at  another  sessiom  that  a  man  is  ' 

attaint  545 

Ought  not  to  be  transported  with  heinousness  of  offense.    67 ^ 

6S6 

Of  the  court  before  lord  high  steward  for  trial  of  peers,    ii.  7 

Amply  treated  by  lord  Coke.  ib. 

Exposition  on  33  H.  8.  for  trial  treasons  and  felonies  within 
king's  palace  before  steward  of  household,  and  on  subse- 
quent acts  derogating  from  it.  ii.  8,  9 

Of  commissions  of  oyer  and  terminer  for  the  verge,  the  extent 
and  manner  of  trial  of  felonies  within  same.  ii.  10, 11 

Can  only  proceed  on  indictments  taken  before  themselves^ 
and  not  on  coroner's  inquests,  and  therefore  have  in  same 
commission  one  o{  gaol-delivery.  ii.  11 

Where  such  commission  determined  by  general  commission 
of  oyer  and  terminer  in  same  county  with  notice,  and 
where  this  special  commission  determines  the  general  jvro 
tanto  of  county,  as  within  verge.  ib. 

Commissions  for  verge  disused.  ii.  11, 12 

If  penalty  be  recoverable  in  any  of  king^s  courts  of  record, 
act  extends  only  to  the  four  superior  courts,  ii.  29 

Where  the  words,  no  wager  of  laWj  essoin^  protection,  &c. 
shall  be  allowed,  tie  up  jurisdiction  to  courts,  that  can 
allow  protection,  ^c.  ii.  30 

Where  penalty  made  recoverable  by  original  writ,  it  is  re- 
strained to  superior  courts,  tho  many  contrary  instances,  ib. 

Where  one  attaint  is  brought  into  another  court,  execution 
not  to  be  awarded  against  him,  tQl  demanded  what  he  can 
say  against  it.  368 

By  3  H.  7.  imagining  and  conspiring  to  kill  the  king,  or  any 
of  his  council  is  made  felony;  who  the  only  judges,  and 
by  whom  presentment  and  trial  must  be.  663 

AH  courts,  having  judicial  power  by  common  law,  or  statute, 
have  power  to  grant  warrants  for  arresting  felons,  but  such 
as  are  simply  ministerial,  and  have  no  jurisdiction,  as  con- 
stables, cannot  issue  warrants.  ii.  105 

Custom  of  the  court  of  B.  B.  part  of  the  law  of  the  land.   ib. 

Ftde   Admibaltt,  Cebtiobabi,  Commission,  6aol*deli« 

VBBT,  Justices  of  Assise,  of  Peace,  Kino's  Bench, 

OXEB  AND  TeBMINBK. 
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DAY  AND  NIGHT. 
Day  and  night  defined.  Pages  550,  55 1 

Crepusculum  explained.  550 

DEER. 

Where  it  is  lawful  to  shoot  them.  40 

DEMISE  OF  THE  KING.— Ficfe  Commission,  Kino. 
DEMURRER.— Fi A  Plbas. 
DEODAND. 

Described;  how  applied.  419 

Not  forfeit  till  death  found;  cannot  be  claimed  by  prescrip- 
tion, and  why.  i6. 
On  death  by  misadventure,  what  inquest  to  iiiiyiire  of.       tb. 
FillcUOf  chargeable  with  process  for  deodands  or  value^  tho 
not  delivered  to  them.                                                     ib. 
Sword,  ^c.  of  a  stranger  forfeit.                                          ib. 
Distinction  between  deodancU  moventia  ad  mortem  fy  quies- 
centia.                                                                     420^421 
What  moveable  things  shall  be  deodaneb,  or  not              ib. 
What  things  not  moveable.                                             422 
Where  there  shall  be  deodand^  where  party  slain  is  within 
age  of  discretion,  or  not.                                               ib. 
Where  a  ship,  fyc>  shall  be  a  deadend,  or  not.  4;^2, 423,  424 
DISCONTINUANCE. 
Indictment  not  discontinued  by  kiug^s  death,  tho  in  some 
cases  process  be.                                                ii.  189,  209 
Where  prisoner  hath  pleaded  noi  guilty^  and  then  makes 
^  default,  whereon  exigent  is  awarded,  nrst  issue  is  discon- 
tinued,                                                                 ii.  224, 225 
DOMUS  MANSIONALIS— Firfe  Buecjlabt. 

DOWER.— FWC  FORFBITURB. 

DRUNKENNESS. 

Where  it  excuseth  or  not.  32 

DURESS.— Ftrfc  Necessity. 
ENGLESHERY. 

Explained.  '  447, 448 

ERROR. 
Erronious  judgment  in  treason  given  by  one  that  had  au- 
thority, was  at  comnK)n  law  reversible  by  writ  of  error.  353 
By  29  Eliz.  secures  all  former  attainders,  where  party  exe- 
cuted, from  such  reversal,  but  meddles  not  with  other 
attainders.  ib. 

Neither  doth  33  H.  8.  take  away  writs  of  error  on  attainder 
of  treason.  ib. 

26  H.  8.  ^  5  ^  B  E.  6.  take  away  from  one  outlawed  in 
treason  reversal  of  outlawry,  because  party  out  of  the 
realm,  but  extends  not  to  other  o&os^  354 
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Misnomer  in  civil  action  not  error.  ii.  Page  175 

But  outlawry  of  one  indicted  without  addition,  or  by  a  false 
one,  erroneous.  ii,  176 

Writ  of  error  a  supersedeas  to  the  issuing  execution  from 
delivery  of  writ  till  day  of  return  past;  but  if  plaintiff  pro- 
ceed not  to  removal  of  record,  execution  shall  be  granted 
for  his  delay.  ii.  213 

Where  auterfoits  acquit  assignable  for  error,  as  well  as 
pleadable.  ii.  221,  243,  251 

One  outlawed,  on  alledging  error  in  law  or  fact  to  satisfac- 
tion of  B.  R.  shall  have  a  respite  of  execution  to  purchase 
writ  of  error^  and  be  remitted  to  marshal  in  mean  time. 

ii.  408 

Amicus  curiae  may  inform  S.  R,  of  any  error  in  the  out- 
lawry, ib. 

Vide  OUTLAWBY. 

ESCAPE. 

One  mortally  wounded,  offender  in  custody  of  constable,  who 
suffers  him  to  escape  before  death  of  party;  no  felony  in 
constable,  tho  he  dies  within  the  year.  427,  591 

One  escaping  is  supposed  always  in  custody.  581 

Gaoler  voluntarily  suffering  a  traitor  to  escape,  treason.   234 

Wilful  escape  by  gaoler,  no  felony,  if  mittimus  not  in  writing 
under  seal;  but  contra^  where  commitment  by  court  of 
record.  583, 584 

Nor  is  it  felony,  except  cause  expressed  ih  mittimus,  or 
offense  be  notified  to  gaoler.  578,  584,  595,  596,  610 

An  unapt  conclusion  of  mittimus  excuseth  not  gaoler  from 
felony.  595 

The  several  sorts  of  escape.  590 

Voluntary  escape  defined;  590,  591 

It  becomes  same  crime,  as  party  was  committed  for,  viz. 
treason  or  felony.  ib. 

It  is  felony,  tho  party  be  not  convict  or  attaint,  but  till  then 
gaoler  shall  not  be  arraigned,  tho  he  may  be  indicted. 

591,  598.  ii.  254 

Felony  committed,  constable  takes  one  on  suspicion,  and 
voluntarily  lets  him  go  at  large,  it  is  felony,  tho  party  not 
indicted.  592 

Tho  officer  after  arrest  be  assured  of  party's  innocence,  he 
may  not  safely  discharge  him,  but  bring  him  before  a  jus- 
tice, ib. 

He  discharges  him  at  his  peril,  if  felony  committed,  and  party 
guilty.  ib. 

A  convict  of  petit  larciny  suffered  to  escape,  no  felony.  *   ib. 
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ESCAPE.— Con/tViuerf. 

The  same  lav  of  escape  of  one  committed  for,  or  conviet  of 
homicide  se  de/endendo.  Page  59S 

Bat  if  commitment  or  indictment  be  for  manslaughter^  tho 
in  truth  bat  se  de/endendo;  yet  primd  facie  escA^  indicta- 
ble as  felony,  tho  in  eveniu  otherwise.  i6. 

One  indicted  of  murder  is  pardoned  or  acquitted  withia  the 
year,  but  left  in  gaol  till  year  elapsed,  on  3  H.  7.  and 
within  year,  gaoler  sufifer  him  to  escape,  it  is  Many  prifnd 
faciei  for  possibility  of  appeal;  but  if  •not  brought  within 
the  year,  or  party  be  acquitted  thereon,  gaoler  to  be  ac* 
quitted.  593 

Escape  before  clergy  allowed,  felony;  but  party  retaken, 
and  clergy  had,  felony  purged.  ib. 

Clergy  had,  and  prisoner  continued  for  farther  correction  by 
18  Eliz.  escape  fineable.  iL 

If  •S.  commit  a  felony  before  B.  who  neither  takes  him,  nor 
attempts  it,  not  felony  in  B.  594 

If  ^,  commit  a  felony,  and  B.  knowing  it  receive  him^  and 
then  suffer  him  to  depart,  no  escape  by  B.  ib. 

Gaoler  refusing  to  receive  a  felon  from  constable^  constable 
lets  him  go,  it  is  an  escape.  ib. 

Private  man,  on  delivering  felon  to  constable  or  vill,  is  dis- 
charged; so  are  constable  and  vill  on  delivering  him  over 
to  sheriff,  or  his  gaoler.  594,  595 

Custody  of  felon  belongs  to  old  sheriff  till  turned  over  by  in- 
denture, ib. 
,  A  private  man  knowing  B.  to  have  committed  a  felony 
arrests  him,  and  wilfully  suffens  him  to  escape,  felony;  or 
a  felony  being  done,  he  arrests  B.  on  suspicion,  and  then 
lets  him  escape,  felony  in  eventu.                                  595 

If  mittimus  contain  no  cause,  gaoler  not  bound  to  receive 
felon.  ib. 

A  private  man  carrying  felon  to  the  common  gaol,  acquaints 
gaoler  by  word  only  that  it  is  for  felony,  gaoler  chargeable 
on  escape.  596 

Constable  wilfully  suffering  felon  to  escape  from  the  stocks, 
felony.  ib. 

Prisoner  rescued,  gaoler  dispunishable.  ib. 

Where  in  case  of  fire,  enemies  or  rebels  escape  by  gaoler,  is 
excusable.  ib. 

Admitting  bail,  where  it  ought  not,  where  a  negligent  escape, 
where  wilful.  596,  597 

If  gaoler  voluntarily  licence  felon  to  wander  out  and  return, 
if  he  return  before  gaoler  indicted,  it  is  a  misdemeanor; 
but  whether  a  voluntary  escape.  597 
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Sheriff  fineable  for  wilful  or  negligent  escape  by  his  gaoler. 

Pages  597,  598 

But  not  for  escapes  by  gaolers  in  particuld^r  franchises;  these 
concern  themselves  and  their  lords  only.  598 

Officer  permitting  escape,  quasi  accessary,  ib. 

If  principal  be  found  not  guilty,  or  guilty  of  a  fact  not  capi- 
tal, or  be  only  convict  and  not  attaint,  and  hath  his  clergy, 
gaoler  shall  be  discharged  of  felony,  but  fined.     598,  599. 

ii.  254 

Voluntary  escape  within  clergy,  tho  principal  felony  not.  599 

Escape  makes  but  one  felony,  tho  principal  offender  indicted 
of  several.  ib* 

But  if  two  be  indicted  of  one  felony,  and  escape,  gaoler  in- 
dicted severally  for  both.  ib. 

If  offense,  for  which  party  was  committed,  appear  not  by 
matter  of  record,  necessary  a  felony  be  done,  or  else  escape 
no  felony ;  but  contra^  where  it  appears  by  a  record,    ib. 

If  it  appear  by  record,  how  indictment  to  be,  and  how,  if 
otherwise.  ib. 

Calling  record  of  prisoners  over  as  in  B.  R.  sufficient  to  con- 
vict of  a  negligent  escape,  but  not  voluntary,  except  gaoler 
confess.  599, 603 

By  whom  country  to  be  amerced  for  an  escape.  600 

Division  of  negligent  escapes.  ib. 

Negligent  escape  fineable,  what  the  measure  of  the  fine.  600, 

603,  604 

What  shall  be  said  a  negligent  escape.  601 

If  prisoner  break  gaol,  it  is  a  negligent  escape.  ib. 

Where  lawful  to  fetter  prisoners.  ib. 

If  private  man  arrest  a  felon,  who  escapes  by  force,  without 
his  default,  he  is  excused.  ib. 

Officer  bringing  prisoner  to  gaol,  prisoner  rescueth  himself, 
how  far  officer  excused.  601,  602 

If  felon  in  carrying  to  execution  be  rescued,  sheriff  punisha- 
ble. 602 

Gaoler  may  take  prisoner  seven  years  after,  tho  out  of  his 
view,  but  that  excuseth  not  negligent  escape.  ib. 

Having  once  lost  view,  it  is  an  escape,  tho  taken  after;  but 
if  gaoler  take  him  on  fresh  pursuit,  and  hath  still  the  view, 
no  escape.  ib. 

Gaoler  fined  for  negligent  escape  may  retake  felon,  but  fine 
not  discharged.  ib. 

What  a  proper  conviction  of  a  negligent  escape.  603 

Sometimes  coroner's  roll.  ib. 
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ESCAPE.— Continued. 

Presentment  by  grand  inquest  not  sufficient,  because  officer 
finable.  Poge  603 

Presentable  in  a  leet,  but  they  cannot  set  a  common  fine  or 
amercement;  but  it  may  be  removed  in  B.  R.  where 
amercement  may  be  set.  i^. 

Executors  fined  for  negligent  escape  in  their  testator.         604 

Eseapium,  and  the  franchise  to  be  quit  thereof,  explained. 

604 

Coroner  hath  power  to  take  inquisition  of  escape,     ii.  62, 65 

If  private  man  discharge  one  suspected,  whom  he  hath  ar- 
rested^ without  bringing  him  to  justice  or  constable^  it  is 
an  escape.  iL  SI 

If  felon  not  once  in  the  hands  of  the  officer  that  hath  war* 
rant  to  arrest,  no  escape;  but  yet  it  may  be  an  escape  in 
township;  for  which  they  shall  be  amerced.  ii.  93 

Fide  Amercement,  Breaxino  Prison,  Etipencx,  Ivdict- 
MENT,  Rescue. 
ESTOPPEL. 

Where  defendant  is  indicted,  and  pleads  to  indictment  by  a 
wrong  name,  that  estoppel  shall  avail  sheriff  or  officer, 
that  doth  execution.  iL  175 

So  in  a  civil  Action,  if  defendant  appear  by  wrong  name, 
sheriff  in  false  imprisonment  shall  have  like  advantage.  iS. 
EVIDENCE. 

How  coin  proved  current.  196, 197, 204,  212, 213 

How  foreign  coin  proved  legitimate.    197, 198, 213,  310, 316 

Intention  how  to  be  proved.  229 

Where  by  1  4*  2  P.  ^  M.  Informations  taken  before  justices 
of  peace  may  be  read  in  evidence  against  a  prisoner. 

305,  306,  586.  iL  284, 2S5 

Whether,  if  informant  was  bound  over,  and  appear  not,  they 
may  be  read.  305 

Whether  justices  of  peace  of  a  foreign  county  may  transmit 
such  informations  before  justices  o{  gaol-delivery  of  proper 
county.  305,  306.  ii.  285 

As  to  examination  of  prisoner,  it  must  be  testified,  that  it 
was  without  menace  or  undue  terror.  ii.  285 

Depositions  taken  in  a  cause  of  divorce,  offered  to  prove 
force  on  indictment  for  forcible  marriage,  rejected,  and 
why.  306.  ii.285 

Hear-^ay  no  evidence,  but  from  offender  himself.  ib. 

In  murder  •/?.  indicted,  as  having  given  the  mortal  stroke,  B. 
and  C.  as  present  and  assisting,  if  proved  that  B.  gave  the 
mortal  stroke,  and  ^.  and  C.  were  present  and  assisting, 
it  maintains  indictment,  and  all  ousted  of  clergy;  but  con- 
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EVIDENCE.— Con/mtt«rf. 

tray  on  iodictnient  on  1  Jae,  of  stabbing;  for  he,  that  gave 
the  stroke,  shall  have  his  clergjr  on  such  indictnient. 

Paget  437, 463.  ii.  185, 292,  344,  345 
Whence  evidence  of  malice  must  arise  to  constitute  murder. 

451,  452 

Where  malice  in  law  maintains  indictment  of  murder. 

460.  ii.  292 

What  circumstances  are  evidence  of  a  felonious  intent  on 
indictment  of  larciny.  508, 509 

Thieves  come  to  rob  «9.  and  force  him  by  menace  of  death 
to  go  and  and  fetch  them  money,  which  he  doth,  it  main- 
tains a  general  indictment  of  robbery.  532,  533 

In  indtetment  of  robbery  tnalentir  must  be  both  alledged 
and  proved.  534 

What  evidence  to  maintain  indictment  for  a  felonious  es- 
cape, breach  of  prison,  or  rescue.  599 

Ravisher,  having  kept  the- woman  as  a  concubine  before  the 
supposed  rape,  evidence  of  assent  628,  629 

What  concomitant  circumstances  necessary  evidence  of  a 
rape.  633  to  636 

On  indictment  of  second  forgery  to  make  it  felony,  record  of 
first  conviction  hj  judgment  must  be  proved.  686 

If  alledged,  that  party  was  killed  with  a  sword,  and  proved 
that  he  was  killed  with  another  weapon,  indictment  main- 
tained ;  but  contra,  if  by  another  kind  of  death,  as  stran- 
gling, 4*c.  ii.  185 

Whether  an  information  taken  in  treason  can  be  read  in  evi- 
dence on  indictment  of  treason.  ii.  286 

By  21  Jac.  mother  of  bastard-child  concealing  its  death,  shall 
suffer  as  in  murder,  unless  she  prove  b]^  6ne  witness,  that 
child  was  bom  dead.  ii.  288 

Indictment  need  not  alledge,  but  it  must  be  proved  on  evi- 
dence that  she  concealed  it,  if  advantage  be  taken  of  this 
statute.  ii.  289 

If  no  concealment  proved,  left  to  jury  to  inquire  by  circum- 
stances, whether  she  murdered  it  or  not ;  but  it  doth  not 
put  her  under  an  absolute  necessity  of  proving  it  born 
alive  by  one  witness;  so  evidence  stands  but  as  at  com- 
mon law.  ib. 

If  on  view  of  child  it  be  testified  by  one  witness  from  pro- 
bable circumstances,  that  child  was  not  come  to  its  debi-^ 
turn  partHs  tempus,  this  is  proof  by  one  witness,  that 
child  was  born  dead,  so  as  to  leave  it  to  the  jury,  as  upon 
a  common  law  evidence,  whether  she  was  guilty  of  death, 
or  not;  what  such  such  circumstances  are.  ii.  289 
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EVIDENCE.— Con/intied: 

In  some  cases  presumptive  evidences  go  far  to  prove  party 
guilty,  but  better  five  guilty  persons  escape  unpunished, 
than  one  innocent  man  die.  ii.  Page  289 

Cautions  against  convicting  on  doubtful  evidence,  with  in- 
stances of  innocent  persons  having  suffered  thereby. 

300, 509.  ii.  289,  £90 

Not  fit  to  cdnvict  any  man  for  stealing  goods  cujuscttun 
ignoiif  merely  because  he  cannot  give  an  account  how  he 
came  by  them,  unless  due  proof  made,  that  a  felony  was 
committed  of  those  goods.  ii  290 

Nor^  to  convict  any  one  of  murder  or  manslaughter,  unless 
fact  proved  to  be  done,  or  body  found  dead.  ii. 

Variance  between  indictment  and  evidence  in  county  mate- 
rial, but  not  in  vill.  ii.  291 

If  evidence  in  case  of  murder  differ  from  indictment  in 
6pecie  mortis^  it  doth  not  maintain  indictment;  as  if  in- 
dictment be  for  killing  by  poison,  and  evidence  be  of  kill- 
ing by  stabbing;  but  contra^  if  indictment  vary  in  species 
of  the  poison,  or  indictment  be  for  killing  with  a  sword, 
and  evidence  be  of  killing  with  a  staff  or  gun;  effectual 
word  in  both  percuasiL  ib. 

And  same  law  with  respect  to  accessaries  to  such  principals. 

ii.  292 

If  •/!?.  and  B.  be  indicted  as  principal,  and  G.  as  accessary 
ajier  to  both,  Ji.  and  B.  are  convict,  or  only  Ji.  is  convict, 
and  on  the  evidence  against  C  it  appears  he  was  only  ac- 
cessary to  Ji.  it  maintains  indictment.  ib. 

One  indicted  on  1  Jac.  against  stabbing,  if  it  appears  on  evi- 
dence, that  person  killed  struck  first;  yet  good  evidence  to 
convict  party  indicted  of  manslaughter.  ii.  298 

If  one  be  indicted  of  petit  treason  for  killing  his  Master,  tho 
he  were  not  such,  he  may  be  found  guilty  of  murder,  and 
tho  not  ex  malitid  prmcogitatdy  he  maybe  found  guilty  of 
manslaughter,  and  not  guilty  as  to  the  petit  treason,      ti. 

If  one  be  indicted  of  burglary,  and  quod/elonid  ^  burgtari- 
ilr  cepit  bona^  fye.  he  may  be  acquit  of  the  burglary,  and 
found  guilty  of  simple  felony,  if  evidence  riseth  no  higher. 

ii.  293 

If  one  be  indicted  of  murder  ex  malitid  praecogitatdj  evi- 
dence proving  killing  on  a  sudden  failing  out,  is  good  to 
find  him  guilty  of  manslaughter.  ib. 

What  evidence  the  jury  shall  have  out  with  them  or  not.  Fide 
Jury. 

Fide  Inpictment,  Verdict,  Witness. 
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EXAMINATION. — Vide  Confession,  Etidence,  Justice  of 

Peace. 
EXECUTION  AND  REPRIEVE. 

Where  one  attaint  is  brought  into  another  court,  or  reprieved 
to  another  sessions,  execution  not  to  be  awarded,  till  first 
demanded,  what  he  can  say  against  it.  Pf^g^  368 

Execution  of  drawing  to  be  on  a  hurdle.  382 

Antiently  without  any  thing  under.  ib, 

A  stranger  of  his  own  head  executes  a  criminal,  murder.  601 
Execution  must  pursue  judgment,  otherwise  murder.    501 

ii.411 
Who  are  the  ordinary  ministers  in  execution  of  malefactors. 

501.  ii.  409,  410 

What  warrant  issued  out  by  lord  high  steward  for  execution 
of  a  peer.  501.  ii.  409 

How  many  commissioners  of  oj/er  and  terminer  formerly 
signed  warrant,  where  they  gave  sentence.       501.  ii.  409 

Leaving  a  calendar  with  sheriff,  the  only  warrant  now.  ii.  409 

No  warrant  under  seal  of  justices  oi  gaol-delivery  for  execu- 
tion, but  only  a  calendar.  501.  ii.  409 

What  warrant  for  execution  was  antiently  issued,  or  awarded 
by  them.  ii.  409 

J,  Solle  would  never  subscribe  calendar,  but  after  judgment 

'  command  sheriff  in  court  to  do  execution,  and  for  not  doing 
it  fined  a  sheriff  2000/.  501.  ii.  31, 410 

A  prisoner  removed  in  jB.  S.  by  habeas  corpus^  or  ta^en  on 
indictment  of  felony  in  Middlesex  is  committed  to  the  mar- 
shal, arraigned  and  adjudged  to  die ;  court  may  send  him 
to  Newgate^  and  command  sheriff  to  do  execution.        502 

But  if  remitted  to  the  marshal,  (as  regularly  he  ought)  then 
marshal  is  proper  officer,  and  may  execute  party  in  Mid-- 
dlesexy  wherever  offense  committed ;  and  court  may  ore 
tenuSf  or  by  order  command  sheriff  to  assist.  464, 502.  ii.  5 

How  entry  to  be  for  marshal  to  do  execution.  464, 502.  ii.  409, 

411 

They  that  give  judgment  may  award  execution.  ii.  406 

Therefore  B.  JR.  on  removal  of  prisoner  and  record,  may  give 
judgment,  and  award  execution.  ii.  406, 407 

B,  R.  never  gives  judgment  against  any,  not  m  custodia  ma* 
rescalli.  ib. 

How  warrant  for  execution  to  lieutenant  of  the  tower  to  be. 

ii.  410 

Sheriffs  of  London  and  Middlesex  to  be  assisting.  ib. 

If  party  revive  after  being  cut  down,  he  must  be  hanged  again. 

ii.  412 
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EXECUTION  AND  REPRIEVE.  -^Continued. 

Judge  hath  power  to  reprieve,  be/ore  or  after  judgment,  in- 
fant convict  of  capital  offense  in  order  to  king^s  pardon. 

Faffe  1 9 

Of  reprieves  ex  arbiifio  regia;  how  the  king  may  command 
a  reprieve.  368.  ii.  412 

Ex  arbitriojudids;  judge  may  reprieve  6ne  attaint  of  trea- 
son before  him,  but  ought  to  be  cautious  in  doing  it.       ib. 

After  he  bath  granted  it,  may  command  execution  aft^r  ses- 
sions and  adjournment  of  commission.       368.  iu  412,  413 

Reasons  for  a  reprieve.  ii.  412 

Of  reprieves  that  are  quasi de Jure  Oi  necessitate  legis.  ii.  368, 

413 

In  re^ct  of  pregnancy;  duty  of  judge,  before  he  finishes  his 
sessions  to  demand  of  every  woman  attaint  of  treason  or 
felony i  what  she  has  to  say  against  execution.  ib. 

What  incidents  to  a  plea  of  pregnancy  in  retatdationem  cxc- 
eutionis.  ib. 

Enseinture  with  quick  child  being  found,  execution  to  be 
respited  till  another  sessions,  but  no  stay  of  execution,  ex- 
cept woman  with  quick  child.  368,  369 

If  she  once  hath  had  benefit  of  this  reprieve,  and  be  delivered, 
and  afterwards  be  with  quick  child  again,  she  shall  not 
have  a  further  respite.  369 

If  jury  of  women  find  her  quick,  whereas  she  was  not  at  all 
with  child,  if  next  sessions  happen,  so  as  to  render  it  im- 
possible that  she  could  be  with  child,  but  must  be  delivered 
mesne  between  former  sessions  and  this,  she  shall  be  exe- 
cuted, otherwise  not.  ib. 

Such  juries  prone  to  favor  the  women.  ii.  413 

If  she  were  not  quick  with  child,  when  such  verdict  given, 
nay,  tho  not  then  with  child  at  all,  but  became  quick  before 
second  sessions,  she  shall  have  a  second  reprieve  in  favo- 
rem  prolis,  369 

But  gaoler  punishable  in  the  latter  case.  ii.  413 

When  the  fcetus  shall  be  said  to  be  quick.  ib. 

In  all  cases  of  reprieves  for  pregnancy,  judge  to  make  a  new 
demand,  what  prisoner  has  to  say  iigainst  execution ;  afler 
delivery  she  must  be  brought  to  the  bar  again  for  that  pur- 
pose, which  must  be  at  the  following  sessions.  369,  370. 

ii.  413,414 

Reprieves  ought  to  be  matter  of  record,  and  tho  she  be  de- 
livered before  next  sessions,  sheriff  not  to  make  execution. 

ii.  413 

Nor  ought  judge  to  give  such  direction.  ib. 

If  mesne  between  judgment  and  award  of  execution,  offender 
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EXECUTION  AND  REPRIEVE.~Co»/inw«/.     . 

beoomes  non  compos^  a  jury  shall  be  aworn  to  inquire  ex 
officio^  whether  counterfeit  or  not  Pages  35,  370 

What  parts  of  execution  for  treason  may  be  abated  by  hinges, 
warrant  under  great  or  privy  seal,  S^c.  370.  ii.  412 

If  jury  convict  against  or  without  evidence,  and  against  direc- 
tion of  court,  court  may  reprieve  the  convict  before  judg- 
ment, and  certify  the  king  for  his  pardon.         ii.  309,  310 

In  what  cases  prisoner  not  to  have  execution  awarded,  till  he 
be  demanded  what  he  can  say  against  it.  ii.  407, 408 

Where  one  outlawed  shall  have  a  respite  o^  execution,  till  he 
can  purchase  a  writ  of  error.  ii.  408 

Where  clergy  may  be  allowed  under  gallows  to  one  wrong- 
fully attaint,  if  judge  come  that  way.  ii.  379 

This  may  be  done  by  judges  of  B.  S.  as  justices  of  peace;  but 
guserCf  whether  by  justices  of  oyer  and  terminer  after  their 
session  ended.  ib» 

Fide  Judgments. 
EXECUTORS. 

Term  for  years  not  extinguished  by  accession  to  an  executor, 
who  hath  the  fee,  because  en  autre  droits  250 

Fined  for  negligent  escape  in  their  testator.  604 

EXIGENT.—  Fide  OuTLAwav,  Paocsss. 
FALSIFYING  ATTAINDERS. 

Where  alienee  may  not  only  falsify  attainder,  in  point  of 
time  of  treason  or  felony,  but  also  offense  itself.  361 

Not  concluded  by  confession  of  alienor.  ib. 

Purchaser  mesne  between  time  of  felony  committed  and 
attainder  by  verdict  cannot  falsify  in  point  of  offense,  but 
time.  ib* 

FEALTY— ^irfe  AuioBANOB. 
FEAR. — Fide  Nscsssity. 
FELO  DE  SE. 
.  Must  be  of  age  of  discretion,  and  compos  mentis  at  time  of 
giving  the  noortal  stroke.  411,419 

What  shall  be  said  age  of  discretion.    Fide  iNrAmr. 

For  non  compos  mentis.    Fide  Ipbot. 

Why  inquisition  runs  felonich  411,  412 

Death  must  ensue  within  year  and  day  after  stroke.         412 

Lunatick  killing  himself  in  a  fit  of  lunacy  cannot  be  a  felo 
de  se;  contra^  during  a  lucid  interval.  31, 412 

There  must  be  an  intent  to  commit  the  fact.  412 

What  shall  be  said  a  voluntary  killing. 

412,413,480,481,493 

Villain  gives  himself  a  mortal  stroke,  lord  seiseth  goods, 
king  shall  have  them.  414 
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FELO  DE  SE.— Continued. 

He  forfeits  his  goods  and  chattels,  but  not  his  lands,  nor 
wife's  dower.  P^tge  414 

Baron  and  feme  joint  lessees  of  a  term,  he  kills  himself,  she 
shall  not  hold  it  against  king  or  almoner.  413,  414 

How  the  forfeiture  shad  relate.  ib. 

^  There  mnst  be  an  inquisition  to  entitle  the  king;  if  the  body 
cannot  be  seen,  conviction  to  be  before  justices  of  oyer  and 
terminer^  otpeaee^  and  then  traversable;  but  if  it  can  be 
seen,  then  before  coroner  super  visum  corporis^  and  whe- 
ther traversable.  414  to  418 

Where  inquisition  super  visum  corporis  quashed,  and  coro- 
ner ordered  to  inquire  de  novo,  415 

Where  party  found  to  have  died  per  infortunium^  and  sug- 
gested on  part  of  king  or  almoner,  that  he  was  filo  de  se^ 
writ  of  melius  inquirendum  denied;  if  granted,  would 
have  been  void.  ib. 

What  defai]dt  of  coroner's  inquisition  shall  be  supplied  by 
this  writ.  ib. 

Process  may  be  made  against  those  who  detain  the  goods  in 
the  inquisition.  416 

Vide  Coroner,  Dsodand. 
FELONY  BY  COMMON  LAW. 

Open  resistance  of  justices  of  oj/ervrnd  terminer  j  felony.    146 

Every  felony  includes  misprision,  and  offender  may  be  in- 
dicted of  the  latter  only.  652,  708 

Vide  Arson,  Brsach  of  Prison,  Burglary,  Escape,  Felo 

BB  SB,   HOMICIDB,  LaRCINF,  MuRDBR  AND  MANSLAUGH- 
TER, Rbscue,  Robbery. 
FELONY  BY  STATUTE. 

fVestm.  2.  de  uxore  abduetd  sive  rapid  cum  bonis  virij 
makes  it  felony.  637 

Exposition  thereon.  637  to  640 

Wife  voluntarily  going  away  with  a  stranger,  and  taking 
husband's  goods,  felony  in  neither;  but  trespass  in  the 
stranger.  637 

Judgment  of  death  antiently  given  in  a  civil  action  brought 
on  this  acty  but  disused.  638 

If  defendant  convicted  in  this  action,  it  antiently  served  for 
indictment.  ii.  150* 

Artieuli  super  cartas  make  purveyors  felons  in  certain  cases. 

€39,  640 

But  purveyance  now  taken  away.  640 

14  £.  3.  makes  it  felony  in  gaoler  by  duress  of  imprison- 
ment  to  make  one  become  approver  against  his  willf 
clergy  allowed.       .  640^  641 
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FELONY  BY  STATUTE.— Coniinued. 

But  extends  not  to  a  gaoler  de  facto.  Ptfge  641 

18  ^.  6.  makes  exportation  of  wool  and  UHwlfells  other 
than  to  the  staple  of  Calais  or  streights  of  Morocco, 
felony;  clergy  allowed;  quwre  whether  in  force.   643, 653 

S7  E.  3.  makes  stealing  falcons^  ^c.  felony,  what  proof  re- 
quired; within  clergy.  642 

5  H.  4.  e,  4.  multiplication  of  gold  and  silver^  clergy  aU 
lowed.  644 

Cap.  5:  fHalidotis  cutting  out  tongue^  or  putting  out 

eyesj  clergy  allowed.  645 

3  H.  5.  coining  or  bringing  in  galfy^halfpence^  suskins  or 
dodkins.  ib, 

2  H.  6.  Payment  or  receipt  qfblanksy  clergy  allowed;  now 
disused.  ib. 

3  H.  6.  Congregation  of  masons  to  prevent  statutes  of  la* 
bourers^  but  acts  relating  thereto  repealed.  ib. 

33  H.  6.  Servants  after  master's  decease,  taking  and  spoil- 
ing his  goodSf  clergy  allowed.  653 

Wherein  extended  beyond  the  letter.  654 

1  H,  7.  Hunting  with  vizors^  and  rescuing  such  hunters; 
exposition  thereon.  656  to  659 

3  H.  7.  Imagining  and  conspiring  to  kill  the  king,  or  any 
of  his  council^  clergy  allowed.  661  to  664 

Who  a  felon  for  conspiring  the  death  of  any,  and  what 
great  persons  within  this  act;  who  the  only  judges,  by 
whom  presentment  and  trial,  and  where  trial  to  be.      663 

1  E.  6.  repealed  all  new  felonies  enacted  tempore  H.  8.  fy 
1  M.  repealed  the  same,  and  the  new  created  felonies 
tempore  E.  6.  308,  309,  664 

But  neither  extended  to  piracy,  or  any  ac/,  which  did  not 
constitute  a  new  felony,  but  only  directed  proceedings  in 
old  felonies  with  respect  to  clergy,  trial,  ^. 

308,  309,  664,  665 

A  division  of  statutes  of  H.  8.  4*  E.  6.  constitutive  of  new 
felonies.  665 

Which  of  these  never  after  revived  or  re-enacted.  ib. 

Which  repealed,  but  re-enacted  with  or  without  altera- 
tions. t6. 

Some  offenses  made  felonies  before  H.  8.  but  extended  far- 
ther by  acts  in  his  time,  and  theti  old  felonies  standi  but 
additional  repealed  by  1  £.  6.  4*  1  iMl  ib. 

21  H.  8.  Servants  embezzling  goods  delivered  to  them; 
27  //.  8.  ousting  clergy,  being  repealed  by  1  E.  6.  clergy 
allowed  [how  far  ousted  by  12  Jinn.'i  666^  667 

This  act  J  but  not  27  H.  8.  revived  by  5  Eliz.  667 
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22  H.S.2^SP.^  AL    Cutting  powdikcy  clergy  allowed. 

Page  669 

1  ^2  P.^  M.  Egyptians  above  fourteen  remaining  here 
a  months  5  Eliz.  ousts  clergy.  670,  671 

18  £r.  6.    Soldiers  retained j  as  prescribed  by  the  act,  de- 
parting from  their  captains  without  Heence.      671,  672 

2  E.  6.  ad  idem.  674,  675 
Exposition  on  the  several  acts  making  departure  of  soldiers^ 

mariners  and  gunners  sans  licence,  felony.        671  to  681 
A  mariner  or  gunner,  who  hath  taken  presty  and  departs 

sans  licence,  hath  clergy.  678,  679 

Where  a  soldier  departing  without  licence  shall  have  his 

clergy,  or  not.  677  to  681 

A  division  of  acts  tempore  Eliz.  making  new  felonies.    681, 

682 
8  Eliz.  Sending  sheep  beyond  sea  qfter  former  conviction, 

clergy  allowed.  687 

21  Eliz.    Receiving,  retaining^  or  maintaining  a  popish 

priest  knowingly;  no  clei^y.  336,  614,  615,  688 
31  Eliz.  ImbezzUng  king's  armour;  within  clergy.  ib. 
Exposition  thereon.  ib. 
35  Eliz,  cap.  1.  Ji  recusant  refusing  to  abfure,  or  after  ab- 
juration to  depart,  without  clergy.  ib. 
Exposition  on  tins  act.  688  to  690 
Circumstances  necessary  to  be  alledged  and  proved.  689, 690 
Cap,  8.  •tf  popish  recusant  refusing  to  abjure,  or 

after  abjuration  to  depart;  without  clergy.  690 

39  Eliz.  1  Jac.  Dangerous  rogue  banished,  or  adjudged  to 

the  gallies,  returning  sans  licence,  within  clergy.        691 
But  branded  rogue  begging  or  wandering,  ousted  of  clergy. 

ib. 
39  Eliz.  Wandering  soldiers  or^marinersj  or  idle  persons 

wandering  as  such;  felony  in  certain  cases,  no  clergy. 

691,  693 
1  Jac.  cap.  1.  Witchcraft;  no  clergy.  694,  695 

■  Cap.  4.  Subjects  passing  sea  to  serve  foreign  prince, 

without  taking  oath  directed;  clergy  allowed.  696 

Cap.  21.  Of  murder  of  bastard  children.    Vide  Evi* 


nsNCS)  Indictment. 

Cap.  26.  ^Acknowledging  fine,  recovery,  deed  m- 


rolled,  statute,  or  recognisance,  bail,  or  judgment  in  name 
qf  another  not  privy  to  same;  clergy  ousted,  but  no  cor- 
ruption of  blood  or  loss  of  dower.  ib. 
Bail  taken,  but  not  filed  not  within  this  act  [but  since  made 
feloqy.]                                                                              i6. 
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Cap.  31.  Going  with  plague  sore^  but  discontinued. 

Pages  695^  696 

Statutes  enacting  felonies  continued  down  from  the  time 

the  author  wrote  till  this  time.  697  to  703 

Vide  Brsaking  Prison,  Buogbrt,  Burglart,  Forciblx 

Marriage,  Forgsrt,  Poltgamt,  Rape,  Record,  StA- 

TTTTES  IN  GENERAL,  &C. 

FINE. 
Alt  acts  speaking  of  fines  or  ransoms  at  king's  pleasure, 
mean  of  king^s  Justices.  375 

Presentment  of  a  negligent  escape  by  grand  inquest  not  suffi- 
cient to  convict  officer,  because  he  must  be  fined;  but  suffi- 
cient for  an  amercement  of  a  vill.  603 
Where  executors  were  fined  for  a  negligent  escape  in  their 
testator.  604 
What  the  measure  of  a  fine  for  a  negligent  escape.  ib. 
Where  a  prohibitory  act  makes  a  penalty  recoverable  by 
action  of  debt,  but  mentions  not  indictment,  party  may  be 
indicted,  but  fine  not  to  exceed  penalty.                    it  171 
FORCE— Ttrfe  Nbcessitv. 
FORCIBLE  ENTRY. 
If  one  be  indicted  for  a  riotous  and  forcible  entry  contra 
formam  stat.  and  the  statute  is  misrecited;  indictment 
quashed.                                                              ii.  171, 172 
Justices  by  statute  may  make  restitution  on  indictment  found 
at  private  sessions  before  any  quarter-sessions  happen. 

ii.  did 

For  removal  of  indictment  of  forcible  entry  by  certiorari. 

Vide  Certiorari. 

FORCIBLE  DETAINEIL 

If  one  hath  been  in  possession  of  a  house  for  three  years,  he 

may  detain  it  by  force,  by  8  H.  6.  445 

FORCIBLE  MARRIAGE. 

By  3  H.  7.   Taking  a  woman  against  her  will  and  marry^ 

ing  her,  made  felony.  614,  659 

Exposition  on  this  act.  614,  659  to  662 

Accessaries  before  and  receivers  principals.  614,  661 

To  what  women  it  extends  or  not.  660 

.    Taking  away  in  one  county  and  marrying  in  another,  where 

ofiender  indictable.  ib. 

Marriage  with  consent  excuseth  not,  if  first  taken  away 

against  her  will.  ib. 

She  may  be  a  witness,  tho  a  wife  de  facto.  301, 309, 660, 661 

Principals  and  accessaries  b^ore  ousted  of  clergy.  661 

Whether  receivers  of  such  women  be  ousted  of  clergy.   614, 

VOL.  n. — 34  661 
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ForfeiUure  of  goods  for  ireasoir  same  m  for  felony;  but  some 
differ^DCe  as  to  grants  of  goods  so  forfeited.         Poge  239 

Forfeiture  of  lands  for  treasoa  939  lo  969,  S56 

A(  common  law  lands  intaiied  forfeited  for  treason,  and  so 
by  26  H.  8.  4"  33  H.  a.  now  in  force.  j941 

In  the  case  gS  grandfather,  fathi^  and  son^  grand&ther  is 
tenant  in  tail,  father  attaint  of  treason  dies  first,  the  lands 
shall  descend  to  the  grandchild ;  father  could  forfeit  nothings 
and  95  K  8.  eorropta  noi  the  blood  by  attainder  of  the 
father.  ib. 

If  after  96  K  8.  and  before  83  H  8.  which  vasts  all  in  the 
king  without  office,  tenant  in  tail  had  been  attainted  of 
treason,  and  had  died  in  that  interval,  the  lands  would 
have  deseended  to  the  aon  till  office  found;  but  eonira  in 
case  of  tenant  in  fee-simple  attainted,  and  dying  before 
office;  in  this  case  fireehola  ia  oast  oq  hhug  wittoul  oflfce, 
and  none  can  tak^  il  else.  949 

King  at  comnioa  law  and  by  96  Hi  8.  was  intitled  to  a  right 
oTentry,  where  party  was  in  merely  by  disseisin  or  abate- 
ment, but  not  to  a  right  of  entry^  where  possessor  was  iii 
by  title;  but  by  33  H.  8.  king  is  intitled  to  right  of  entry 
in  both  cases^and  that  without  office;  but  there  must  be 
inquisition  Of  aeisuie  to  biing  king  into  actual  poeeession. 

ib. 

If  king  grant  over  before  such  aeieure,  bow  grant  is  to  be,,  or 
else  void.  ib. 

One  committing  treason  hath  then  a  bare  r^ht  of  action 
touching  lands,  or  aright  to  reverse  judgment  given  against 
him,  or  to  bring  a  formedon  or  writ  of  entry,  but  hath  no 
right  of  entry  without  recovery  in  such  action;  this  right 
neither  by  common  law,  nor  33  H.  8.  is  given  to  the  king 
by  attainder  of  treason;  sed  gussre.  ib. 

Tenant  in  tail  of  the  gift  of  H.  7.  reversion  in  the  crown, 
made  a  feoffment  in  fee,  and  then  was  attaint  of  treason, 
and  died,  leaving  issue;  the  feoffor  against  his  own  feoff- 
ment could  not  claim  any  right  at  time  of  the  treason,  yet 
there  remained  in  him  a  right  of  intail  forfeited  to  the  king; 
and  king  is  in  as  of  his  reversion,  which  is  not  subject  to 
leases  duiy  made  by  tenant  in  tail  before  his  attainder. 

949,943 
TenaAt  in  tail  general  makes  a  feoffment  to  the  use  of  him- 
self in  fee,  and  before  96  or  97  H.  8,  conunils  treason,  and 
is  attaint^  and  dies,  leaving  issue  inheritable  to  the  intaii, 
then  a  special  act  is  made,  whereby  he  was  to  forfeit  all 
estates  atid  rights;  tenaat  in  tail  can  have  nft  right  against 
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his  own  feoffment;  but  when  estate  returns  to  him,  that  is 
forfeited  by  the  attainder;  and  king  shall  hold  this  estate 
discharged  of  the  right  of  old  intail,  and  that  shall  neter 
revive  to  the  issue;  retrospect  of  king's  title  by  attainder 
^all  over-reach  and  avoid  the  remitter  wrought  in  the 
issue  before  king's,  actual  seisin  by  the  attainder,  or  office 
thereon.  Page  243 

King  makes  a  gift  in  tail,  saving  reversion  to  himself,  attain- 
der of  treason  of  tenant  in  tail  barred  not  his  issue,  because 
of  34  H.  8.  which  derogates  from  26  fy  33  H.  8.  243,  244 

fiut  5  ^  6  Jr.  6,  being  puisne  to  those  ac/«,  makes  bindft  of 
the  gift  of  the  king  in  tail  subject  to  forfeiture  for  treasons. 

244 

At  common  law  king  not  intitled  to  a  condition  of  re-entry 
in  party  attaint ;  but  in  what  cases  he  is  intitled  to  such  a 
condition,  or  not,  by  33  H.  8.  £44  to  248 

Title  to  a  condition  of  re-entry  described.  244 

Difference,  where  condition  is  tied  up  to  the  person^  or  not 

244,  245 

At  common  law  king  by  attainder  of  treason  not  intitled  to 
uses  or  trusts.  IS|47 

Trusts  differ  not  from  uses  in  substance.  248 

Whether  any  other  uses  but  trusts  at  making  of  33  H*  8.  248, 

249 

Why  trusts  kept  from  being  executed  by  27  H,  8.  248 

Wherein  held  and  used  as  different  from  uses*  ib. 

Whether  trust  of  a  freehold  forfeited  by  attainder  of  treason. 

248,  249 

King  made  a  lease  for  years  to  one  for  provision  of  wines  for 
the  king  in  trust  for  another,  who  was  afterwards  attainted 
of  felony,  held  king  should  have  the  trust.  248 

So  if  one  outlawed  hiave  a  bond  made  to  another  in  trust,  it 
shall  be  executed  by  information  in  exchequer  ox  chancery. 

ib. 

By  attainder  of  eesty  que  trust  in  fee-simple,  neither  land  nor 
trust  comes  to  the  king  or  lord  by  escheat.  249 

Escheat  only  ob  defectum  tenentis.  ib. 

Attainder  of  felony  not  within  33  H.  8.  ib. 

Difference  between  a  term  in  gross  in  trust  for  party  attaint, 
and  trust  of  a  term  to  attend  inheritances,  quoad  forfeiture 
for  felony.  250,251 

King  intitled  to  a  term  for  years  in  gross,  not  in  point  of 
escheat  by  his  prerogative,  but  as  having  bona  4*  catalla 
felonum.  ib. 

Ai  common  law,  king  by  attainder  of  treason,  not  intitled  to 
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•     any  cbattek,  which  party  bad  en  autre  droit,  as  executor, 
4*^.  or  in  right  of  a  corporation  aggregate.  Page  251 

Baron  possessed  of  a  term  in  right  of  the  feme  forfeits  it  by 
attainder  of  treason,  ^e.  id. 

But  as  to  lands  of  inheritance,  whereof  he  is  seised  in  her 
right,  if  he  be  attainted  of  treason,  king  hath  the  freehold 
during  the  coverture.  id. 

So  if  tenant  for  life  be  attainted  of  treason,  Mn^  hath  freehold 
during  life  of  party  attainted;  and  so  he  had  before  26  His. 
by  attainder  of  tenant  in  tail  251,  252 

At  common  law,  and  npw,  in  case  of  a  corporation  aggregate, 
nothing  was,  or  is  forfeited  by  attainder  of  the  head  of  the 
corporation!  252 

At  common  law,  a  sole  corporation,  as  abbot,  ^c.  by  attain- 
der of  treason  forfeited  to  the  king  the  profits  of  their  abbey^ 
^c.  during  their  incumbency ;  but  their  successors  not  bound 
by  such  forfeiture.  t6. 

But  by  26  ^  33  H.  8.  these  sole  corporations  forfeited  the  in- 
heritance, and  their  successors  were  bound  by  such  attain- 
ders, lb. 

But  5  ^  6  E.6.  restores  the  right  of  successors.  253 

By  common  law,  all  hereditaments,  whether  in  tenure,  or 
not,  as  rents,  ^c.  are  forfeited  to  the  king  by  attainder  of 
treason;  but  inheritances  purely  in  privity,  appropriate  to 
the  person,  are  not  forfeited  either  by  common  law  or  sta- 
tute, as  a  foundership,  fyc.  253 

At  common  law  by  husband's  attainder  of  treason  or  felony, 
wife  lost  her  dower;  but  contra  by  1  E.  6.  ib. 

By  5  ^  6  E.6.  husband  attaint  of  treason,  wife  shall  lose  her 
dower;  and  it  stands  so  now,  save  in  treasons  made  by  par- 
ticular acts,  where  dower  is  saved,  as,  ^e.  ib. 

Tho  these  are  called  royal  escheats,  the  king  hath  these  for- 
feitures in  jure  coronas,  of  whomsoever  the  lands  be  ini- 
mediately  held.  ib. 

A  manor  is  held  of  the  king,  as  of  his  honour  of  D.  and  ma- 
nor escheats  for  felony  of  tenant,  it  is  now  parcel  of  the 
honour;  and  if  king  grant  it  out  again  generally,  it  shall  be 
held  of  the  honour;  but  if  it  escheat  for  treason,  it  is  no 
parcel  of  the  honour;  and  if  granted  out  generally,  it  shall 
be  held  in  capite.  254 

Where  land  comes  to  the  crown  by  attainder  of  treason,  all 
mesne  tenures  of  common  persons  are  extinct;  but  i(  king 
grant  it  out,  he  is  de  Jure  to  revive  the  former  tenure,  for 
which  petition  of  right  lies.  ib. 

If  tenant  in  tail  of  the  gift  of  the  king,  the  reversion  in  the 
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king  make  a  lease  for  years,  and  then  is  attainted  of  trea- 
son, the  king  shall  avoid  that  lestse,  tho  tenant  in  tail  have 
issue  living ;  yet  if  he  after  such  lease  had  bargained  and 
sold,  or  levied  a  fine  to  the  kingy  the  king  should  be  bound 
by  such  lease,  as  long  as  there  is  issue.  Pag^  254 

At  common  law  divers  lords  had  by  special  grant,  or  in  right 
of  their  counties  palatine,  rnyal  escheats  of  the  lands  held 
within  their  franchises  of  persons  attaint  of  treason^  and 
several  instances  thereof.  254,  255,  256 

In  what  treasons  or  not  they  shall  have  such  royal  escheats. 

256,  257,  258 

26  H.  8,  in  force  as  to  forfeitures  for  treasons  within  25  £.  S. 

257 

There  is  a  proviso  tn  5  Eliz.  whereby  clipping  is  made  trea- 
son, to  save  or  confirm  the  rights  of  persons  intitled  to  such 
royal  escheats  on  attainders  of  treason  within  this  act.  ib. 

No  like  clause  in  any  other  act  of  new  treason.  ib. 

He,  who  hath  jura  regalia^  shall  not  have  forfeitures  of  tenant 
in  tail  for  treason.  ib. 

Royal  escheats  by  prescription  extend  not  to  new  treasons. 

256,  271 

Of  the  forfeiture  of  lands  in  a  county  palatine  by  attainder  of 
treason  out  of  a  county  palatine,  or  i  converso.  286 

Antiently,  if  one  had  been  slain  in  open  war  against  the  kingj 
the  king  did  de  facto  take  a  forfeiture,  and  how,  and  where 
taken.  342 

But  in  all  other  cases,  whether  of  felony  or  treason,  if  party 
died  before  attainder,  or  after  conviction,  and  before  judg- 
ment, there  ensued  neither  attainder  nor  forfeiture  of  lands. 

843 

If  a  traitor  or  felon  rescue  himself  or  will  not  submit  to  be- 
arrested,  and  on  resistance  is  slain,  on  presentment  thereof 
he  shall  forfeit  his  goods  and  chattels ;  but  whether  pre- 
sentment traversable ;  per  ascuns,  he  shall  forfeit  the  issue 
of  his  lands  for  a  year  and  day.      343, 363, 489  to  492, 602 

One  arraigned  for  felony  or  treason,  tho  he  be  acquitted,  yet 
if  it  be  found  he  fled,  forfeits  his  goods.  343 

How  far  in  treason  attainder  after  party's  death  ousted  by 
statute.  343, 344 

One  attaint  of  piracy  before  commissioners  of  oyer  and  /er- 
miner  on  28  H.  8.  according  to  course  of  common  law  for- 
feits lands  and  goods;  but  it  works  no  corruption  of  blood. 

354 

If  husband  seised  injure  uxoris  hath  issue  by  her,  and  then 
she  commits  treason,*and  is  attaint  and  dies,  husband  shall 
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be  tenant  by  coartesy;  contra^  if  treason  committed  by 
her  before  issue  had/  ^^8^  3^9 

Tenant  in  tail  is  attaint  of  treason ;  lang  on  office  found  hath 
the  freehold  during  life  of  tenant  in  tail.  359^  360 

Attainder  of  treason,  or  felony  of  a  copyhold  gives  the  king 
no  forfeiture;  but  it  regularly  belongs  to  the  lord,  if  not  a 
contrary  custom.  '  360 

By  custom  of  KtrU  lands  of  one  attaint  of  felony  descend  to 
the  heir;  contra  of  treason;  but  the  lands  of  one  attaint 
of  felony  by  outlawry,  or  one  abjuring,  escheat.  ib. 

In  petit  treason  and  felony  lands  escheat  to  the  lord;  but  king 
shall  have  i/iem,  annum  S^  vadium.  id. 

How  to  be  computed.  ib. 

Tenant  in  tail,  or  for  life,  or  husband  seised  in  right  of  his 
wife  is  attaint  of  felony,  king  shall  hare  the  yeary  day  and 
toast  against  wife,  issue  and  reversioner.  ib. 

Forfeiture  for  treason  or  felony  to  avoid  mesne  incumbrances 
relates  to  time  of  offense  committed.  ib. 

Two  joint  tenants  in  fee;  one  is  attaint  of  treason,  and  dies; 
land  survives  to  the  other,  but  subject  to  the  title  of  for- 
feiture. 360,  361 

If  one  be  outlawed  on  indictment  of  felony  or  treason,  and 
pending  the  process  alien  the  land,  yet  king  or  lord  shall 
have  the  land,  which  he  held  at  time  of  felony  committed; 
attainder  by  outlawry  relates  to  day  and  year  in  indict- 
ment. 361 

In  appeal  of  felony  or  murder  by  writ,  if  pending  it  party 
aliens,  and  then  is  outlawed  before  appearance,  lord's 
escheat  is  lost,  because  it  relates  only  to  the  time  of  out- 
lawry pronounced,  the  writ  containing  no  certain  time  of 
offense  committed.  ib. 

But  contra^  if  defendant  had  appeared,  and  plaintiff  bad 
declared  on  his  writ,  and  defendant  had  been  convict  and 
attaint;  or  if  appeal  had  been  by  bill,  and  thereon  party 
had  been  outlawed,  tho  before  appearance,  escheat  had 
related  to  time  of  fact  committed  to  avoid  mesne  incum- 
brances. 362 

Goods  of  persons  convict  of  treason  or  felony,  or  put  in  exi- 
gent for  the  same,  or  who  fled,  or  stand  mute,  forfeit  to 
the  king.  ib. 

To  what  times  respectively  these  forfeitures  relate.  ib. 

Alienation  made  [of  goods]  bond  fide  by  felon,  or  traitor,  or 
one  that  flies,  mesne  between  offense,  or  flight  and  convic- 
tion, or  presentment  of  flight  is  good,  and  binds  the  king^ 
if  fraudulent,  it  is  void  by  13  Eliz.  362,  367 
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If  a  felon  be  killed  in  flight,  and  it  be  found  by  inquisition, 

forfeiture  of  his  goods  relates  to  the  flight.  Page  362 

If  party  comes  not  in,  his  goods  forfeit  on  award  of  exigent. 

365 
In  murder,  title  of  lord  by  escheat  to  avoid  mesne  incum- 
brances relates  to  stroke  giv^n.  426,  591.  ii.  179 
In  homicide  per  in/ortuniumj  party  forfejts  his  goods,  tho 
intitled,  qu€Mi  dejure,  to  a  pardon  on  course.  477, 478, 492 
Officer  killing  felon  in  flight,  or  that  resists,  forfeits  nothing. 

481,  493,  494 

If  the  killing  cannot  be  attributed  to  any  aei  of  the  person 
killing,  but  of  the  deceased,  the  former  forfisits  not  his 
goods,  qu«re.  492, 493 

Where  one  killing  another  in  his  own  defense  forfeits  his 
goods,  or  not.  493,  494 

Forfeiture  for  flight  distinct  from  that  for  the  felony.  ib. 

In  petit  iarciny  party  forfeits  his  goods,  and  so  if  acquitted, 
and  it  be  found  he  fled.  530 

In  appeal  of  felony  or  robbery,  if  appellant  omit  any  of  the 
goods  stolen  in  his  appeal,  they  are  forfeit;  and  so  in  the 
case  of  a  false  appeal  of  robbery,  where  appellee  came  to 
the  goods  by  bailment,  or  finding.  538 

If  it  be  found  super  visum  corporis,  that  felon  fled,  and  was 
killed  in  flight,  this  presentment,  tho  after  party's  death,  is 
conclusive  as  to  the  forfeiture  for  the  flight.  ii.  154 

By  judgment  of  peine  fori  fy  dure  party  forfeits  his  goods; 
but  it  is  no  attainder,  nor  gives  any  escheat,  nor  works 
corruption  of  blood.  ii.  319 

A  convict  within  clergy  forfeits  all  his  goods,  tho  he  be  burnt 
in  the  hand :  yet  thereby  becomes  capable  of  purchasing 
and  retaining  other  goods.  ii.  388,  389 

On  burning  in  the  hand,  he  ought  to  be  immediately  restored 
to  possession  of  his  lands.  ii.  389 

Where  alienee  may  falsify  oitainder  in  point  qfoffense^  as 
well  as  time  or  not    Vide  Falsiftino  Attainder. 

For  forfeiture  by  felo  de  se,  and  how  it  relates.    Vide  Dbo- 

DAim,  FbLO  DB  SB. 
Vide  COBRXTFTION  AND  RbSTITUTION  OF  BlOOD. 

FORGERY. 
Exposition  on  5  Eliz.  making  it  felony  without  clergy,  after 
former  conviction.  683  to  687 

Former  conviction  to  be  conviction  by  judgment.    384,  682, 

683,  685,  686 

Offense  in  any  forgery  or  publication  within  this  act  after 
former  conviction,  felony.  686 
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A  convict  of  publishing  a  false  deed  forges  a  deed,  it  is  felony 
within  the  act;  so  i  eonverso.  Porg-e  686 

How  indictment  for  second  offense  to  be.  td. 

On  evidence,  record  of  first  conviction  to  be  proved,  yet  the 
matter  of  it  not  be  re-examined.  »& 

Where  antedating  a  deed  to  avoid  a  man's  own  feoffment  is 
forgery;  intent  herein  considerable.  683 

What  a  making  forging,  or  assenting  jto  a  forgery.     SS3  to 

686 

Assent  after  makes  not  a  principal,  for  that  end  it  mtust  be 
precedent  or  concomitant.  6S4 

Making  a  false  customary,  forgery.  s*3. 

Where  inserting  a  clause  in  a  will  without  direction  of  div^isor 
is  forgery,  or  not.  i6. 

Forging  surrenders,  admittances,  or  court-rolls,  within  this 
act.  ib* 

Forging  deed  or  will,  purporting  a  lease,  or  rent-charge  for 
years  is  within  it;  so  is  forging  assignment  of  lease  for 
years,  but  not  of  lands  in  Irelar^d.  ib. 

Where  one  publishes  a  deed,  which  he  has  been  told  to  be 
false,  is  punishable  within  this  act.  SSS 

Forging  a  will  of  goods  within  it.  ib. 

What  statutes  or  recognizances  within  it,  or  not  ib. 

Justices  of  assise,  or  oyer  and  terminer  have  ezpresly  cog- 
nizance of  offenses  against  this  act;  it  extends  to  B.  R. 
but  not  to  justices  of  peace.  686 

FRANCHISE. 

He,  who  hath  franchise  of  infangthief^  gives  judgment  of 
death  against  a  felon  not  within  his  jurisdiction,  it  is  cause 
of  seisure  of  liberty,  but  not  murder.  498 

Larciny  cannot  be  committed  of  treasure  trove^  or  wreck 
till  seised;  tho  he,  that  hath  them  in  point  of  franchise, 
may  have  a  special  action  against  him  that  takes  them. 

510 

Baihff  of  franchise  having  a  gaol  and  custody  of  a  felon  is 
chargeable  for  his  escape,  and  not  the  sheriff.  595 

Franchises  to  be  quit  de  murdro,  latrocinio  ^  escapiia  ex- 
plained. 604 

Bailiff  of  franchise  cannot  execute  process  within  his  fran- 
chise, but  by  sheriffs  mandate.  ii.  68 

For  franchises  cf  coinage.    Vide  Coin. 

Vide  CouNTT  Palatine,  Forfeiture. 
FftANK-PLEDGE. 

Formerly  all  under  twelve  ought  to  have  been  in  frank- 
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pledge,  save  clergymen,  noblemen,  and  knights,  and  their 
families.  il  Page  74 

A  most  excellent  constitution.  ii.  75 

Vide  Amercbmbnts. 
FRESH  SUIT  AND  PURSUIT. 

Of  restitution  on  appeals  on  fresh  suit.  539,  540,  541 

How  fresh  suit  to  be  inquired.  540,  541 

FUGAM  FECIT. — Ftife  Cohoneb,  Forfeiture,  Inquest  of 

Office 
GAOL,  GAOLER,  AND  PRISONER. 

Imprisoning  one  so  strictly,  that  he  dies,  murder;  therefore, 
where  any  one  dies  in  gaol,  coroner  to  be  sent  for  to  in- 
quire of  his  death.  43d 

Clerk  of  crown  to  view  body  of  one  dying  in  king's  bench 
prison.  ii.  58 

If  mittimus  be  not  in  writing  and  sealed,  gaoler  liable  to 
false  inaprisonment ;  but  not,  if  party  committed  by  a  court 
of  record.  583,  584 

If  commitment  express  no  cause,  gaoler  in  false  imprison* 
ment  may  aver  that  it  was  for  felony.  584 

But  he  is  not  bound  to  receive  felon  on  such  mittimus.   595 

Commitment  by  a  justice  ought  to  be  to  common  gaol ;  but 
if  offense  committed,  and  party  taken  within  a  franchise, 
then  by  statute  to  gaol  there.  585.  ii.  123 

Sometimes  justices  send  prisoners,  not  having  their  bail 
ready,  to  some  private  prison,  as  New  Prison,  ipc.  till  they 
can  find  bail;  but  this  disliked  by  the  judges.  ib. 

Sheriffs  and  gaolers  bound  to  receive  felons,  whether  com- 
mitted by  justices,  or  attached  ex  officio  by  constables  or 
private  men.  585,  594  to  597 

By  statute  eaols  of  counties  rejoined  to  counties.  598 

Where  gaolers  may  put  prisoners  in  irons  to  prevent  their 
escape.  601 

Felony  in  gaoler  by  duress  of  imprisonment  to  make  a  man 
become  approver  against  his  will.  640,  641 

Tower,  an  exempt  prison  from  that  of  the  sheriff.        ii.  410 

Charges  of  sending  criminals  to  gaol  by  common  law  to  be 
born  by  vill  where  taken;  but  by  statute  by  prisoner,  if 
able;  if  not,  how  levied.  ii.  96 

Fide  Arhest,  Breach  of  Prisoit,  Commitment,  Escape, 
Rescue. 
GAOL-DELIVERY. 

Justices  may  assign  a  coroner  to  an  approver.  ii.  31 

Must  send  their  records  determined  into  the  exchequer. 

ii.  31,  36 
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The  direction  and  tenor  of  their  com^ssion.        iu  Page  32 

By  8  R.  2.  no  man  of  law  shall  be  justice  in  his    own 
county.  ib. 

How  expounded  by  33  ^.  8.  as  to  the  county;  this  prohibi- 
,     tion  usually  dispensed  with  by  a  non  obHanU.  ib. 

By  charter  mayor  of  London  of  the  quorum^  and  so  in  A&r- 
wieh.  ib. 

May  proceed  against  prisoners,  (if  in  gaol)  on  inqoisitioQ 
before  coroner,  or  any  other  justices.  ib. 

Justices  of  peace  most  send  to  them  their  indictments  not 
determined,  whether  of  felonies  or  trespasses.  ib. 

The  import  of  their  precept  to  the  sheriff;  in  whose  name, 
and  under  whose  teste  it  is  to  be.  iL  32, 33^  261 

What  to  be  done  on  return  of  precept.  iL  33 

May  take  indictment,  try  and  give  judgment  same  day. 

ii.  29y  34 

May  command  sheriff  ore  tenus  to  return  a  pantiel.      ii.  34 

They  may  deliver  by  proclamation  persons  imprisoned, 
where  no  indictment  preferred,  or  indictment  preferred, 
and  ignoramus  found*,  which  per  ascuns^  cannot  be  done 
by  justices  of  oyer  and  terminer^  or  peace.  ib. 

May  originally  take  indictments  of  felony  of  prisoners  in 
gaol.  ib. 

Where  felon  is  at  large,  by  which  of  their  powers  in  their 
commission  they  may  take  indictment.  ib. 

Justices  of  oyer  and  terminer^  gaol-delivery,  and  of  the 
peace  may  make  up  their  reoords  by  all  three  of  their 
powers ;  and  if  good  by  any  one  commission,  it  is  suffi- 
cient, and  best  shall  be  taken  for  the  king.  ib. 

Prisoner  let  to  bail  in  law  is  in  prison,  and  therefore  justices 
of  gaol-delivery  may  take  indictment  against  him;  but  one 
let  to  mainprise,  not  in  custody.  ,  ii.  35 

They  may  deliver  gaol  of  persons  committed  for  treason,  ib. 

Others  may  be  added,  or  their  power  contracted,  by  assoda- 
tion^  o[  si  non  omnes.  ii.  23 

Subsequent  justices  have  power  by  statnte  to  give  judgment 
on  one  reprieved  after  conviction.  ii.  35 

May  a  warn  execution  on  judgment  given  by  former  jus- 
tices, ib. 

If  one  be  indicted  and  outlawed  for  felony  before  jus- 
tices of  peace,  yet  if  he  be  in  prison,  by  common  law 
justices  of  gaol-delivery  may  award  execution  on  that 
outlawry.  ib. 

New  justices  by  1  H.  6.  may  proceed  in  every  behalf,  as  if 
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the  old  commissions  or  pommissioners  had  continued  not 
altered.  ii.  Pages  35|  405 

Justices  may  receive  appeals  by  bill  against  any  one  in 
gaol.  ib. 

May  assign  coroner  to  an  appeal,  and  make  process  against 
appellee  in  a  foreign  county.  ii.  36 

Sheriff  is  to  deliver  to  them  names  of  all  persons  in  gaol  or 
bailed.  ih. 

If  an  act  limit  specially  an  offense  to  be  heard  and  deter- 
mined by  justices  of  peace;  guaerey  whether  justices  of 
gaol-delivery,  or  oj^er  and  terminer  may  hear  and  deter- 
mine it.  .  ib. 

But  where  aci  speaks  only  of  justices  in  the  county,  it  may 
be  tried  either  before  justices  of  oyer  and  terminer^  or 
gaol«Klelivery.  i^. 

By  statute  they  have  power  to  reform  pannel  ore  tenuSj 
either  of  grand  or  petit  jury.  iL  36, 156,*  265 

Clerks  of  the  crown,  &c.  are  to  certify  into  B.  S.  names  of 
all  personS'Outlawed,  attaint,  or  convict,  and  such  names 
shall  be  certified  to  justices  of  gaol-delivery.         ii.  36, 37 

Justices  of  gaol-delivery  may  send  prisoners  by  habeas  corptts 
to  sheriff  of  another  county,  with  a  precept  for  him  to 
receive  them,  viz,  for  a  felony  committed  in  that  county, 
tho  it  be  out  of  their  circuit.  ii.  37 

Of  necessity  justices  of  gaoUdelivery  have  in  some  cases 
power  out  of  the  precincts  of  their  county  or  circuit.       iS. 

Whether  they  can  issue  process  of  outlawry.  ii.  37, 199 

•tf.  and  B.  are  indicted  before  justices  of  peace,  and  by  4  E.  3. 
indictment  is  delivered  over  to  justices  of  gaol-delivery,  t^. 
appears,  is  tried  and  acquitted,  B.  appears  not,  the  justices 
of  peace  cannot  make  out  process  against  B.  because  re- 
cord not  before  them;  nor  can  justices  of  gaol-delivery 
make  out  process  to  outlawry  returnable  before  the  justices 
of  peace.  iL  37 

Neither  can  they  proceed  to  outlawry  before  themselves,  as 
justices  of  oyer  and  terminer,  where  indictment  taken  be- 
fore justices  of  peace,  but  the  intire  record  must  be  removed 
into  B.  B.  by  certiorari,  and  from  thence  process  of  out- 
lawry issue.  ii.  37,  38 

By  26  H.  S.  what  crimes  committed  in  Walesj  justices  of 
peace  and  gaol-delivery  in  counties  adjacent  to  Wales  have 
power  to  hear  and  determine.  ii.  38 

R«f)ealed,  as  to  treason,  hy  \  fy  2  P.  ^*  M.  but  in  force  as  to 
other  felonies.  ib. 
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They  are  by  statute  to  hold  Uieir  sessions,  where  county- 
court  held  but  statute  only  directive.  ^ag^  ^39 

They  may,  after  prisoner  has  pleaded,  take  his  pannel  from 
sheriff  without  making  any  precept  to  him.  ii.  261 

Where  commission  special,  they  do  not  send  out  a  general 
precept  to  the  sheriff  to  return  juries  against  they  come.  ti. 

New  justices  may  award  execution  on  a  party  reprieved  after 
judgment.  405 

But  not  sit  to  give  judgment,  or  award  execution  on  one 
reprieved  by  another  judge,  without  knowing  on  what 
grounds  the  reprieve  was.  ii.  406 

Precepts,  as  venire  fac.  fyc.  by  them,  need  not  be  otherwise 
than  by  award  on  the  roll,  ii.  410 

For  jury-process  issued  by  justices  of  gaol-delivery.  Vide 
Trial. 

Power  of  making  justices  of  gaol-delivery  in  covniies  pala- 
tinCy  and  franchises  resumed.    Vide  County  Pai-atine. 

Vide  Commission,  Cottrt,  Justices  of  Assise,  Justices  or 
Peace,  Kino's  Bench,  Oyer  and  Terminer,  Process. 
GOODS. —  Vide  Forfeiture,  Restitution,  Seisurs. 
GRAND  LARCINY.— FirfeLARCiNY. 
GRAND  JURY.— Fi(/«  Jury. 
GRANT. 

Grant  of  judicial,  or  ministerial  offices,  concerning  adminis- 
tration of  justice,  during  king's  pleasure,  is  determined  by 
his  death.  706 

Grant  of  a  judicial  office,  quam  diu  se  bene  gesserit^  tho  a 
freehold,  is  determined  by  his  death.  ib* 

But  grants  of  offices  of  a  different  kind,  or  of  lands  durante 
beneplacitOy  are  not  determined  without  some  act  or  decla- 
ration by  the  successor.  »*• 

Forfeiture  of  goods  for  treason,  same  as  forfeiture  for  felony; 
but  a  difference  in  grants  thereof.  239 

A  manor  held  of  the  king,  as  of  his  honour  of  2>.  escheats  for 

felony  qf  tenant,  it  is  now  parcel  of  the  honour;  but  if  i} 

escheat  for  treason,  it  is  no  parcel  of  the  honour;  and  if 

granted  out  generally,  shall  be  held  in  capite.  254 

HABEAS  CORPUS. 

Where  temporal  judge  might  have  taken  notice  incidently, 
whether  a  tenet  was  heresy  or  not,  and  nient  obstante 
return  of  diocesan,  have  delivered  party  imprisoned  on  this 
writ.  400,  407, 408 

Cause  necessary  to  be  expressed  in  commitment,  in  order  to 
be  returned  on  habeas  corpus.  584 
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It  is  quasi  a  writ  of  right,  or  error  to  determine^  whether 
imprisonment  good  or  erroneous.  P^ge  584 

Where  justices  of  gaol-delivery  may  send  prisoners  by  this 
writ  to  sheriff  of  another  county  out  of  their  circuit,    ii.  37 
Of  writ  of  habeas  corpus  ad  subjiciendum^  and  bailing  there- 
on ii.  143  to  148 
What  to  be  done  on  return  being  filed.  ii.  143 
.  Party  to  be  remanded  till  return  filed.                          ii.  146 
Whence  it  issues.                                                   ii.  143,  144 
When  it  issues  out  of  C.  B.  or  Exchequer^  it  is  where  party 
is  privileged,  or  to  charge  him  with  an  action,  ii.  144,  312, 

313 
If  one  be  sued  in  C.  B.  or  is  supposed  to  be  so  sued,  and  is 
arrested  for  a  pre-supposed  misdemeanor,  or  for  felony, 
this  writ  lies  there;  and  if  it  appears  on  return,  that  party 
is  wrongfully  committed,  the  privilege  shall  be  allowed, 
and  party  discharged;  or  if  doubtful,  bailed  to  appear  in 
B.  R.  ii.  144 

If  one  be  sued  in  C.  B.  and  is  arrested  and  imprisoned  for 
felony  S^c.  tho  gaoler  on  habeas  corpus  ought  to  return  the 
causes,  as  well  criminal,  as  that  wherewith  he  is  charged 
out  of  that  court,  yet  C.  B.  ought  not  to  commit  to  the* 
Fleet,  nor  discharge  him,  nor  take  bail  to  answer  there,  but 
may  bail  on  the  action,  and  remand  him  to  sheriff  as  to 
the  crime.  144 

C.  B.  have  now  by  statute  original  jurisdiction  to  bail,  dis- 
charge, or  commit  on  this  writ  one  committed  by  council- 
table,  as  weU  as  B.  R.  and  that  tho  party  hath  no  privi- 
lege. '  ii.  144, 145 
B.  R.  and  Chancery  have  an  original  jurisdiction  to  grant 
this  writ  and  bail,^c.  tho  no  privilege  returned,  ii.  145, 147 
Of  habeas  corpus  ad  faciendum  ^  recipiendum  granted  by 
B.  R.  when  granted,  and  before  whom  returnable.         ib. 
If  a  civil  action  and  matter  of  crime  be  returned,  and  action 
appear  to  be  fraudulent,  party  may  be  remanded;  if  real, 
court  may  commit  him  to  the  marshal  with  bm  causes,  tho 
they  are  matters  of  crime.  ib. 
On  writ  ad  faciendum,  fyc.  not  singly  a  matter  of  crime  ought 
to  be  returned,  for  that  belongs  to  writ  ad  subjiciendum. 

ib. 
When  habeas  corpus  iti  criminal  causes  issues  out  of  chan- 
cery, and  cause  is  returned,  chancellor  may  judge  thereof, 
and  may  discharge  or  bail  prisoner  to  appear  in  B,  R.  or 
may  prqpriis  manibus  deliver  record  in  B.  R.  and  thereon 
B.  R.  may  proceed  to  bail,  ^c.  ii.  147 
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Bat  if  chancellor  discharge  him  not,  but  bail  him,  surety  must 
be  to  appear  in  B.  B.  or  if  chancellor  will  do  neither,  he 
may  commit  him  to  Fleet  till  term,  and  then  he  may  be 
turned  over  to  B.  B.  and  there  proceeded  against;  chan- 
cellor hath  no  power  to  proceed  in  criminal  causes. 

ii.  Page  147 
Habeas  corpus  (before  91  Car.  2.)  in  criminal  causes  should 
regularly  have  issued  out  of  chancery  in  vacation,  and 
B.  B.  in  term.  ib. 

Sending  habeas  corpus  ad  faciendum  8f  recipiendum  by 
chancellor  for  persons  arrested  in  civil  canses  not  warranted 
by  law,  and  as  to  persons  in  execution,  forbidden  by  sta- 
tute, ii.  148 
Habeas  corpus  removes  body,  certiorari  record,  ii.  210,  211 
Court  cannot  on  bare  return  of  habeas  corpus  give  any  judg- 
ment, or  proceed  on  record  of  indictment,  unless  removed 
by  certiorari ;  but  it  stands  in  same  force  it  did,  tho  return 
be  adjudged  ill,  and  party  be  discharged;  and  court  below 
may  issue  new  process  on  indictment,  tbo  contra  on  habeas 
corpus  in  civil  causes,  for  therein  it  is  a  supersedeas,  iir  2 1 0, 

211 
By  whom  habeas  corpus  to  be  signed.  ii.  2 1 1 

For  other  matters. — Vide  CBRTioHAfii. 
HAWKS, — Vide  Fslowv  bt  Statutb,  LAacnnr* 
HERESY.— Ftrfc  Religion. 
HOMAGE. — Vide  Allige  Aires. 
HOMICIDE. 
The  several  kinds  of  homicide.  424 

Homicide  defined.  425 

Involuntary  homicide  defined.  471 

In  this  case,  indictment  most  find  special  matter,  or  if  indict- 
ment be  of  murder  or  manslaughter,  and  on  trial  it  appear 
to  be  involuntary,  how  jury  to  find.  ib. 

prisoner  in  such  case  must  plead  not  guilty.  Ally  478 

Division  of  involuntary  homicide.  471 

Homicide  j9er  infortunium  defined  and  exemplified.       472 
If  one  shoot  at  butts,  and  by  casualty  his  hand  shakes,  and 
arrow  kills  a  by-stander  j^er  infortunium.  ib. 

So  if  a  carpenter  or  mason  in  building  casually  let  fall  a  piece 
of  timber,  fyc,  and  kills  another.  472, 475 

But  if  he  voluntarily  let  it  fail  without  giving  due  warning 
whereby  it  kills  another,  it  will  be  at  least  manslaughter, 
quia  debitam  diligentiam  non  adhibuit.  ib. 

So  if  one  be  felling  a  tree  in  his  own  ground,  and  it  fall  and 
kill  another,  chance-medley.  ib. 
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Tbo  chance  excnseth  from  felonyv  it  ezcu^th  not  from  tres- 
pass. Pages  472,  475 

If  two  play  at  barriers,  or  ran  a-tilt  by  king's  command,  and 
one  kill  the  other,  it  is  per  if^fwiunium ;  bat  without  it, 
manslaughter.  473 

If  a  school-master  correct  his  scholar,  ^c.  who  by  struggling, 
or  oUierwise  dies,  only  jt^er  infortunium.  474 

But  if  correction  be  with  a  iethal  instrument,  or  outrageous, 
it  is  murder.  ib. 

Several  come  to  enter  the  house  of  Ji.  as  trespassers^  t/f .  shoots 
and  kills  one,  manslaughter;  contra  if  they  had  entered  to 
commit  a  felony.  ib. 

Where,  on  an  alarm  that  thieves  were  breakhig  into  the  house 
in  the  night,  the  master  killed  a  servant  hid  in  a  buttery 
thro  fear  of  being  discovered  by  them,  (the  servant  being 
mistaken  for  one  of  the  thieves,  and  not  discerned  in  the 
dark)  it  was  held  no  felony ;  quwre,  whether  homicide  per 
infortunium,  ib. 

If  one  knowing  that  people  are  passing  along  the  street  throw 
a  stone,  or  shoot  an  arrow  over  the  house  or  wall,  with 
intent  to  do  hurt,  and  one  b  thereby  slain,  this  is  murder ; 
and  if  without  such  intent  manslaughter,  and  not  per  i^for- 
tunium,  because  act  unlawful.  475 

One,  in  shooting  at  a  deer  in  his  own  park,  by  accident  kills 
another  man,  homicide  per  infortunium^  but  contra^  if  it 
be  in  the  park  of  a  stranger  without  his  licence,  then  it  is 
manslaughter.  475 

•4.  throws  a  stone  at  a  bird,  and  thereby  ki!hr  a  man,  to  whom 
no  harm  intended,  j^cr  infortunium.  ib. 

But  if  he  had  thrown  it  to  kill  the  poultry,  ot  cattle  of  B.  and 
the  like  accident  had  happened,  it  had  been  manslaughter, 
but  not  murder*,  because  not  with  intent  to  hurt  the  by- 
stander, ib. 

An  act  prohibits  shooting  in  a  gun  without  such  a  qualifica- 
tion, and  under  a  penalty;  one  unqualified  shoots  with  a 
gun  at  a  bird,  and  it  kills  a  by-stander  by  some  accident, 
that  in  another  case  would  have  amounted  only  to  chance- 
medley;  this  no  more  than  chance-medley  in  him,  keeping 
a  gun  in  such  case,  being  only  malum  prohibitum.    475, 

476 

A  servant  set  by  his  master  to  watch  in  the  night  in  a  corn- 
field with  a  gun  charged,  and  ordered  by  him  to  shoot 
when  he  heard  any  bustle  in  the  com  by  deer;  master  him- 
self improvidently  rushes  into  the  corn,  servant  supposing 
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it  to  be  deer,  shoots  and  kills  his  master,  only  chance-med- 
ley, because  servant  misguided  by  his  orders.      Page  476 

But  if  master  had  not  given  such  orders,  it  would  have  been 
manslaughter,  because  he  did  not  adhibere  debitam  dili- 
gentiam  to  discover  his  mark.  ib. 

Jl.  drives  his  cart  carelessly,  and  it  runs  over  a  child  in  the 
street,  if.^.  having  seen  the  child,  yet  drives  on  upon  him, 
it  is  murder;  but  if  he  saw  not  the  child,  manslaughter;  but 
if  child  had  run  cross  the  way,  and  cart  run  over  it  before 
it  was  possible  for  carter  to  stop^  it  is  per  infortunium,  ib. 

If  one  riding  in  the  street  whip  his  horse  to  put  him  into 
speed,  and  run  over  a  child  and  kill  him,  homicide,  and  not 
per  infortunium;  and  if  he  had  rid  so  in  a  press  of  people 
with  intent  to  do  hurt,  and  horse  had  killed  another,  it  had 
been  murder.  •  476 

But  if  one  be  riding  in  the  street,  a  by-stander  whips  the 
horse,  whereby  he  runs  away  against  will  of  rider,  and 
runs  over  and  kills  a  man,  it  is  chance-medley  only,  in 
which  case  jury  are  to  find  the  special  matter;  yet  where 
coroner's  Inquest  finding  special  matter  stands  untra versed, 
court  will  receive  verdict  of  not  guilty  on  indictment  by 
grand  inquest,  and  party  confessing  indictment  by  coroner, 
shall  have  his  pardon  of  course.  476,  477 

Killing  another  per  infortunium,  not  in  truth  felony,  how 
verdict  concludes;  party  forfeits  his  goods,  and  why;  tho 
he  ought  to  have  quasi  de  Jure  a  pardon  of  course,  yet  he 
is  not  to  be  discharged,  but  bailed  till  next  term  or  sessions 
to  sue  out  such  pardon.  477 

Homicide  ex  necessitate,  partly  voluntary,  partly  involun- 
tary. 478 

Necessity  of  two  kinds:  1.  Of  a  private  nature.  2.  That  which 
relates  to  public  justice  and  safety.  ib. 

Former  obliges  one  to  his  own  defense  and  safe-guard,  and 
what  inquiries  this  takes  in.  ib. 

Two  kinds  of  homicide  se  defendendo,  and  respective  conse- 
quences thereof.  ib. 

Homicide  se  defendendo  defined.  479 

What  circumstances  therein  observable.  479  to  484 

There  being  malice  between  ^.  and  B.  they  appoint  time 
and  place  to  fight,  and  meet,  .4.  gives  first  onset,  S.  retreats 
as  far  as  he  can  with  safety,  and  then  kills  ^.  who  had 
otherwise  killed  him,  murder;  because  they  met  by  com- 
pact. 479 

There  being  malice  between  td.  and  J7.  they  meet  casually; 
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Ji.  assaults  B.  and  drives  him  to  the  wall ;  B.  in  his  own 
defense  kills  Ji.  this  ae  deftndtndo.  Pfigt  479 

%A.  assaults  jB.  and  B.  presently  thereon  strikes  «f.  without 
flight,  whereof  A.  dies,  this  is  manslaughter ;  but  if  B. 
strike  «f.  again,  but  not  mortally,  and  blows  pass  between 
them,  and  at  length  B.  retires  to  the  wall,  and  being 
pressed  on  by  «f.  gives  him  a  mortal  wound  whereof  «f. 
dies,  only  at  dtfendtndo.  ib» 

•S.  by  malice  makes 'a  sudden  assault  on  B.  who  strikes 
again,  and  bearing  hard  on  «f.  ^,  retreats  to  the  wall, 
and  in  saving  himself  kills  B.  whether  murder,  or  se  de- 
fsfidendo;  what  fact  the  question  depends  on.      479, 480 

In  homicide  se  defendendo^  some  act  to  be  done  by  party 
killing,  for  if  he  be  merely  passive,  only  per  infortunium. 

480 

j1.  assaults  B.  who  flies  to  the  wall,  or  falls  holding  his 
sword,  ^e.  in  his  hand,  Jl.  runs  violently,  or  falb  on 
knife,  ^c.  of  B.  without  any  stroke  or  thrust  offered  by 
B.  and  dies,  per  infortunium;  qumre,  whether  •^.  felo 
de  se.  480, 481 

He,  who  kills  in  his  own  defense,  ought  to  fly,  as  far  as  he 
may,  to  avoid  violence  of  assault,  before  he  turn  on  as- 
sailant 48 1, 483, 486 

Argument  against  duelling.  ib. 

If  gaoler  be  aStoulted  by  prisoner,  or  sheriff,  or  bailiff  in 
execution  of  his  office,  he  is  not  bound  to  give  back  to  the 
wall;  but  if  he  kill  assailant  without  such  retreat,  only  se 
drfendendo.  .  ib. 

The  like  of  a  constable,  or  watchman.  481 

But  if  prisoner  resists  not,  but  flies,  yet  officer  for  fear  of 
rescue  gives  prisoner  a  mortal  stroke,  it  is  murder;  for 
here  was  no  assault  first  made  by  prisoner,  and  so  cannot 
be  9e  defendendo  in  officer.  481 

Difference  between  civil  actions  and  felonies.  \    ib. 

If  one  b^  io  danger  of  arrest  by  cap.  in  debt,^(9*c.  and.  he 
flies,  and  bailiff  kills  him,  murder.  ib. 

But  if  felon  flies,  and  cannot  be  otherwise  taken,  if  he  be 
killed,  justitfable,  and  officer  forfeits  nothing;  but  person 
killed  forfeits  bis  goods.  ib. 

A  thief  assaults  a  true  man,  either  abroad,  or  in  his  own 
house,  to  rob  or  kill  him,  true  man  not  bound  to  give 
back,  but  may  justify  killing  assailant,  and  it  is  no  fe- 
lony, ib. 

If  Ji.  assault  B.  so  fiercely,  that  B.  cannot  save  his  life,  if  he 

VOL.  IL — 35 
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give  back,  or  if  J9.  fall  Id  the  grouDd,  whereVjr  he  caDDot 
fly,  if  B.  kills  .^.  it  is  ^  defendendo.  Page  482 

Where  first  assailer  may  be  said  to  kill  the  assailed  at  defenr 
(/efMtoy  or  not.  482  to  484 

If  w9.  assanit  B,  and  B.  thereon  re-assault  A.  and  Jl.  flies  to 
avoid  the  assanit  of  B.  who  pursues  him,  «nd  then  A. 
being  driven  to  the  wall  turns  again,  and  kills  B,  whether 
St  deftndtndo,'  482 

But  if  Ji.  assaults  B.  first,  and  B.  re-assaults  Jt.  so  fiercely, 
that  Ji.  cannot  retreat  to  the  wall,  or  other  non  ultra^ 
without  danger  of  his  life,  nay,  tho  A.  &11  on  the  ground 
on  the  assault  of  B.  and  then  kills  B.  murder  or  man- 
slaughter. ^  s6. 

Where  one  is  assaulted  so  fiercely,  that  he  cannot  fly,  law 
will  interpret  this  necessity  to  a  flight  to  give  him  the 
advantage  of  se  deftndendo;  but  eonirOj  where  first  as- 
sailant is  re-assaulted  so  vigorously  that  he  cannot  fly, 
law  will  not  let  him  take  advantage  of  this  necessity^  the 
consequence  of  his  own  wrong.  t&. 

Where  A.  the  first  assailant  flies,  and  the  affray  is  inter- 
rupted, and  B.  the  first  assaulted  pursues  A.  to  kill  him, 
and  A.  after  his  flight,  on  necessity  of  saving  his  life,  kills 
jB.  it  is  but  se  defendendo;  but  when  done  altogether, 
without  any  interval  of  flight  or  parting,  and  B.  gains  the 
present  advantage  by  his  address  or  cdurage  to  preclude 
flight  of  A.  and  then  A*  kills  him,  manslaughter.  483 

Flight. to  gain  advantage  of  ^e  d^mfemfo  to  party^ killing 

.  must  not  be  feigned,  or  to  gain  advantage  of  breath,  4*c. 
it  must  be  from  the  danger,  as  far  as  party  can,  either  by 
reason  of  some  wall  or  other  non  ultra^  or  as  fierceness 
of  assailant  will  permit.  •  ih. 

Whether  party  killing  was  guilty  of  first  breach  of  peace, 
considerable  in  these  cases.  ib. 

What  offense,  if-  one  kill  another  in  the  necessary  saving  of 

.  the  life  of  a  man  assaulted  by  party  slain.  484 

A*  assaults  the  master,  who  flies  as  far  as  he  can  to  avoid 
death,  servant  kills  A,  in  defence  of  his  master,  it  is  homi- 
cide defendendo  the  master^  and  servant  shall  have  his 
pardon  on  course:  so  \^ere  master  kills  in  neceauury  de- 
fence of  servant.  ib. 

Like  law  where  husband  kills  in  defence  of  wife,  parent  of 
child,  and  i  converso.  •  ib. 

How  far  relation  of  acquaintance,  and  mutual  society  will 
excuse  one  companion  killing  in  necessary  safe-guard  of 
life  another.  ib. 
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Killing  one  attempting  to  rob  or  kill  another  in  case  of  neces- 
sity puts  him  in  condition  of  se  de/endendo  bis  neghbour.* 

Pages  484, 485 

A  woman  kills  a  man  assaulting  to  ravish  her  in  the  attempt, 
se  de/endendo,  485 

So  it  is,  if  husband  or  father  kill  him  in  the  attempt,  if  it 
could  not  be  otherwise  prevented ;  but  if  it  might,  it  is 
manslaughter.  .  485,  486 

What  the  offense  in  killing  him^  that  takes  the  goods,  or' 
doth  an  injury  to  the  house  or  possession  of  another, 
herein  many  differences,  as  between  a  trespassable  and 
felonious  oc/,  and  f^onious  acts  themselves.       485  to  489 

If  ^.  pretending  title  to  the  goods  of  B.  take  them  away 
from  JB.  as  a  trespasser,  B.  may  justify  beating  *S.  but  if 
he  beat  him,  so  that  he  dies,  it  is  manslaughter.     485, 486 

•S.  is  in  possession  of  B,'s  house,  B.  endeavours  to  enter  on 
him,  t^.  can  ^either  justify  assault,  nor  beating  of  B.  ber 
cause  B.  had  right  of' entry;  but  if  ^.  be  in  possession  of' 
a  house,  and  B.  as  trespasser  enters  on  him,  ji.  may  mo/- 
liiir  manus  imponere  to  put  him  out,  and  if  B.  resist,  and 
assault  «f .  then  a^.  may  justify  beating  him  de  son  assault 
demesne.  485 

But  if  ^.  kill  him  in  defence  of  his  house,  it  is  manslaughter. 

485,486,487 

•f.  being  in  possession  of  a  house  by  title,  B.  endeavoured 
to  enter,  and  shot  an  arrow  at  them  within,  and  td,  from 
within  shot  an  arrow  at  those  .that  would  have  entered, 
and  killed  one  of  them;  not  se  de/endendo^  but  man* 
slaughter,  because  no  danger  of  Jl.^s  life  from  them  with- 
out. 485,486 

If  B.  had  entered  into  the  house,  and  .^.  had  gently  laid 
his  hands  on  him  to  turn  him  out,  and  then  B»  had 
turned  on  him  and  assaulted  him,  and  ^,  had  killed  him, 
so  if  B,  had  entered  on  him  and  assaulted  him  first,  and 
^.  had  killed  him,  it  had  been  only  se  dt/endewioj  tho 
entry  of  B.  was  not  to  murder,  but  as  a  trespasser  te  gain 
possession.  486 

«/?.  in  such  €ase  being  in  his  own  house  need  Bot  fly  as  far 
as  he  can.  486 

Husband  kills  adulterer  in  the  ac/,  manslaughter.  ib. 

Difference  between  killing  a  man  attempting  an  actn  which 
is  felony  or  otherwise,  as  to  making  it  se  dqfendendo,  ^c. 

ib. 

If  one  come  to  rob  me,  and  take  my  goods  as  a  felon,  and  I 
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kill  him,  it  ia  me  defeniendo  at  least,  and  in  some  eases 
justifiable.  P^ige  466 

At  common  law,  if  a  thief  bad  assanlted  a  man  to  rob  him, 
and  he  had  killed  him  in*  the  assault,  it  had  been  se  de- 
fendendo;  but  quasre^  whelher  he  had  forfeited  his  goods. 

487. 

One  attempting  a  burglary  with  intent  to  steal,  or  kill,  or  at- 
tenipting  to  bum  the  house  of  another,if  owner  of  the  house, 
or  any  within  had  shot  and  killed  the  person  so  attempting, 
this  had  been  no  felony  or  forfeiture.  tb. 

By  24  ff.  6.  kilting  any  one  attempting  any"  robbery  or  mur- 
der in  or  near  the  highway,  ^c.  or  in  a  mansion-house,  or 
attempting  to  break  a  mansion-house  in  the  night  by  any 

'  person,  j'C.  he  who  kills  (tho  a  lo^er  or  servant)  shall  be 
absolutely  acquitted  and  discharged  of  the  death  of  such 
person.  ib. 

There  being  malice  between  t/f.  and  B.  and  having  fought 
often,  and  afterwards  meeting  suddenly  in  the  street,  Jt. 
said  he  woold  fight  him,  B.  declined  it,  and  fled  to  the 
wall,  and  called  others  to  witness  it,  and  «/9.  pursued  and 
struck  him  first,  and  B.  in  his  own  defence  killed  him,  he 
w^s  acquit  iVom  any  forfeiture  by  this  aeL  487,  488. 

Trespasses  in  houses,  or  in  or  near  highways,  are  left  aa  be* 
fore  this  act.  488 

It  doth  not  indemnify  killing  a  felon,  where  felony  not  accom- 
panied'with  force  as  killing  one  attempting  to  pick  a 
pocket.  ib. 

What  breaking  of  a  house  in  the  day  this  aci  extends  to,  or 
not  488 

One  attempting  wilful  burning  of  a  bouse  is  killed  in  the 
attempt,  the  killer  is  free  from  forfeiture  without  aid  of  this 
act.  •  ib. 

If  any  fblon,  after  felony  committed,  resist  those  that  attempt 
to  take  him>  or  fly  and  be  killed,  this  killing  no  felony;  but 
this  act  relates  not  to  it  ib. 

If  a  felon  before  arrest  resists  and  flies,  or  after  anrest  es- 
capes and  flies,  and  the  officer,  not  being  able  to  take  him 
\7ithout  killing,  kills  him,  officer  shall  be  found  noifuiliy; 
but  if  he  could  have  been  taken  without  killing,  it  is  man- 
slaugtiter  at  least  in  the  officer,  and  jury  is  to  inquire, 
whether  done  of  necessity  or  not  489, 490 

So  where  private  man  without  warrant,  of  necessity  kills  a 
felon  resisting  and  flying  before  arrest,  or  after  arrest 
escaping  and  flying,  tho  felon  not  indicted,  it  is  justifiable. 
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for  in  such  casey  lav  makes  every  one  an  officer  to  take  a 
.  felon.  Pages  587,  588.     ii.  77,  78,  82 

A  felon  is  taken,  and  in  bringing  to  gaol  escapes,  villagers 
pursue  and  of  necessity  kill  him,  they  shall  be  acquitted. 

Page  489, 490 

A  felony  done,  but  not  by  •/?.  and  B,  hath  a  warrant,  or  hue 
and  cry  comes  to  B,  as  constable  to  take  ^,  A.  attempts 
an  escape,  or  resists,  B.  kiHs  him  oif  necessity,  tho  A.  be 
not  indicted,  justifiable.  490 

In  all  cases  of  homicide  by  necessity  matter  may  be  specially 
presented  by  grand  or  coroner's  inquest,  and  thereon  party 
may  be  presently  discharged  without  being  put  to  plead, 
but  may  be  indicted  again,  if  former  indictment  false;  con- 
tta^  where  indictment  simply  of  murder  or  manslai^;h(er. 

491,492.     iLl58 

Exposition  on  21  E,  I.  de  malefactoribus  inparcis.        491 

Cases,  where  prisoner  is  not  to  forfeit  his  goods,  but  be  ac- 
quitted, re-capitulated.  493, 494 

•4.  shooting  at  rovers,  if  B.  after  arrow  delivered  of  his  own 
accord  runs  into  the  place,  where  it  is.  to  fall,  and  so  is 
killed,  •/?.  forfeits  nothing,  qusRre.  492 

If  coroner's  inquest  find  specially  se  d^endendo^^^Ktij  shall 
be  arraigned  and  tried,  whether  it  was  in  his  own  defence 
or  not,  before  he  shall  have  his  pardon  of  course.  493 

A  constable,  wha  commands.Arin^'^  peace  in  an  affray^is 
resisted,  be  need  not  give  back  to  the  wall,  &nd  if  be  kill 
those  that  resist,  it  is  justifiable.  •  494 

Killing  a  rioter,  who  resists,  by  sheriff,  justice  of  peace,  or 
constable,  or  his  assistants,  no  felony  at  common  law,  nor 
makes  any  forfeiture.  53,294,495,496 

What  aiHhority  homicide  in  exeeuiicfn  ofjuaiide  requires  in 
the  judge  and  officer,  who  executes  the  judgment.        497 

Where  judge  hath  jurisdiction,  tho  he  err,  officer  in  execu- 
ting jqdgoient  justified ;  contra^  where  judge  hath  no  juris- 
diction. 501 

If  after  or  before  arrest  Ji,  an  innocent  man  suspected  draws 
his  sword  and  assaults^,  the  party  suspecting,  and  B. 
presseth  on  him,  either  to  take  or  detain  him,  and  in  con- 
flict Jl.  kills  B.  it  is  murder;  but  if  B.  kills  Ji.  justifiable. 

ii.  83 

If  before  or  after  arrest,  bailiff  on  assault  made  on  him  kills 
the  party,  it  is  justifiable,  neither  is  he  bound  to  retreat. 

ii.  $3, 118 

If  persons  pursued  by  peace-officers  for  felony,  or  breach  of 
peace  or  just  Suspicion  thereof,  as  night-walkers,  ^c.  shall 
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not  yield  themselves  16  these  officers,  but  either  resist  or 
fly  before  taken,  or  being  taken  rescue  thQnisel\res,  and  re- 
sist or  fly,  and  are  on  necessity  slain ;  no  felony  in  officers 
or  assistants,  tho  parties  killed  are  innocent. 

iL  Pages  85,  86 

*  By  their  resistance  against  authority  of  the  A»ii^  in  his  ofli- 

cers,  they  draii^  their  own  blood  on  themselyes,  and  are 

accessaries  to  theit  own  death.  ii.  86,  118 

One  charged  with  suspicion  of  felony  on  just  grounds,  and 
where  a  felony  is  actually  done,  tho  he  be  innocent,  yet  if 
he  resist  officer  after  notice  that  he  is  such,  and  assault 
him,  and  officer  kill  him,  no  murder.*  ii.  92,  93 

If  he  fly,  and  cannot  be  otherwise  taken,  whether  officer 
may  kill  him.  490.  Mi.  98 

One  is  dangerously  wounded,  and  constable  is  killed  on  pur- 
suit of  offender,  murder;  but  if  he  kills  offender,  justifiable. 

ii.  94 

A  warrant  issues  against  one  for  trespass,  or  breach  of  the 
peace,  and  he  flies,  and  will  not  yield  to  arrest,  or  being 
taken  escapes,  and  officer  kills  him,  mnrder.  ii.  117 

But  if  he  either  on  attempt  to  arrest,  or  after  arrest  assault 
officer  who  hath  the  warrant,  with  intent  to  escape,  and 
officer  standing  on  his  guard  kills  him,  necessity  excuseth 
him,  and  he  is  not  bound  to  retreat.  ii.  117, 118 

Where  a  warrant  issues  against  a  felon,  or  only  as  one 
suspect,  and  either  before  or  after  he  flies  and  defends 
himself  with  stones^  t$«e.  so  that  officer  kilts  him  on  neces- 
sity^ no  felony:  and  so  where  constable  doth  it  viriute 
pfficiij  or  on  pursuit  of  hue  and  cry.  ii.  118 

But  where  warrant  is  against  one  suspect  only,  what  cau- 
tions to  be  used*  ii.  118, 1 19 

Private  man  may  arrest  a  felon  ;  if  he  kill  him  of  necessity, 
he  is  excusable ;  but  then  it  is  at  his  peril  that  he  be  a 
felon;  if  not  at  least  manslaughter.  ii.  119 

In  case  of  justifiable  homicide,  or  that  which  is  not  felony, 
what  ooroner's  inquest  to  find,  and  how  indictment  to  be, 
and  what  proceedings  to  be  had  therein  in  order  to  dis- 
charge the  prisoner.  ii.  303 

In  indictment  or  appeal  of  felony  defendant  cannot  justify, 
but  shall  have  advantage  of  it  on  general  issue.        ii.  304 

Felony  cojnmttted  by  B.  but  «^.  that  arrests  him,  knows  it 

•  not,  law  same  as  if  he  knew  it,  only  what  he  does  is  at  his 
peril.  ii.  78 

Vide  FORFEITTTRE,  INDICTMENT,  JUDGMENT,  MuRDEB  AND 

Manslavohter. 
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HOMINE  REPLEGIANDO.— ^ABail. 

HOUSE. 

Where  assembly  to  defend  one's  house  justifiable;  it  is  a 

man's  castle  of  defence.  Pages  445,  487,  547 

If  one  be  assaulted  in  his  house  by  a  trespasser  attempting 

to  gain  possession,  he  need  not  fly  as  far  as  he  can,  for  he 

.  hath  the  protection  of  his  house  to  excuse  him  firom  flying. 

•  486, 

Where  an  assault j  battery  or  homicide  is  excusable  or  jus^ 

tifiable^  in  d^/ence  qf possession  of  a  man^s  house,  or  not. 

Vide  HOMICIDS,  MURDBB  AND  MANSLAUGHTER. 

HUE  AND  CRY. 

A  good  warrant  to  pursue  and  take  criminals  without  war- 
rant of  justice  of  peace,  and  tho  no  constable  be  in  pursuit; 
and  killing  any  of  the  pursuants  by  malefilctor,  murder;  all 
malefactors  in  same  field  principals  in  the  murder.        465 

Constable  and  vill  bound  to  pursue,  or  else  fineable.       588. 

ii.  99, 102 

One  present  at  commission  of  a  felony  bound  to  endeavour 
to  take  felon,  or  raise  hue  and  cry.  ib. 

It  is  the  old  cotnmon  law  process  after  felons,  and  such  as 
have  dangerously  wounded  another.  ii.  98 

By  PFisstm.  1.  persons  on  hue  and  cry  not  pursuing  felons, 
bow  punishable.  ib. 

By  4  E.  1.  how  and  in  what  cases  to  be  levied  ib. 

Statute  of  fFinton  makes  a  further  provision  touching  hue 
and  cry.  ii.  98,  99 

Levied  and  not  pursued,  an  article  inquisible  in  the  leet.  ii.  99 

Tho  sometimes  proper  to  have  a  justice  of  peace  to  direct  his 
warrant  for  raising  hue  and  cry  yet  not  of  necessity,  or 
sometime  convenient.  .  ii.  99, 100, 102 

Pursuants  in  constable's  assistance  may  plead  the  general 
issue  on!  ^21  Jac.  therefore  expedient  constable  be  called 
to  this  action.  ii.  99, 100, 104 

Yet  may  be  raised  by  country  in  his  absence,  which  is  called 
cry  depais.  ii.  100 

If  raised,  and  no  felony  committed,  or  on  an  innocent  man, 
how  they  that  raised  it  are  punishable.  ii.  102, 104 

Where  murder.to  kill  pursuants,  tho  without  warrant  or  con- 
stable. ,   465.  ii.  100 

What  party  raising  it  is  to  do,  and  what  dut)IK>f  constable 
thereon.  ii.  100, 101 

Pursuants  on  a  supposed  felony,  not  actually  committed,  may 
arrest  and  proceed,  as  if  real  felony  done.         ii.  101, 102 

There  needs  no  averment  that  a  felony  was  done  in  justifica- 
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tion  of  impiisoiimeQt  on  hue  and  ay  leTied.  iL  Pages  lOl, 

102, 104 

Yet  it  must  be  averried,  that  an  information  was  given  that 
the  felony  was  done,  if  arrest  be  bjr  that  constable  that  first 
received  the  information^  and  so  raised  the  Ati^  and  cry; 
or  if  arrest  was  made  bjr  that  constable  or  those  viils  to 
whom  hu0  and  cry  came  at  second  hand,  what  must  be 
averred.  ii.  104 

As  hue  and  cry  neither  describes,  nor  names  person  of  felon, 
but  0DI7  felony  done;  and  therefore  arrest  of  person  is  left 
to  discretion  of  cpnstable/or  people  of  second  or  third  vill; 
he  that  arrests  any  one  on  snch  general  hue  and  cry  mast 
aver  that  he  suspected,  and  shew  a  reasonable  cause  of 
suspicion.  ib. 

If  one  pursued  on  hue  and  cry  be  in  a  house,  and  doors  shut, 
and  refused  to  be  opened,  constable  on  demand,  fye.  may 
break  open  doors.  ii.  102 

Same  law  on  dangerous  wound  given,  and  hue  and  cry  levied 
on  offender.  ib. 

If  offender  cannot  be  otherwise  taken  may  be  killed.  t^. 

Constable  on  hue  and  cry  may  search  in  suspected  places 
within  his  vill,  yet  his  entry  must  be  per  ostia  aperiOy  for 
he  cannot  break  open  doors  bardy  to  search,  unless  party 
be  there.  iL  103 

It  is  a  sort  of  process,  whereby  constable  may  arrest  by  de- 
scription, ib. 

Pursuants  to  take  such  as  they  have  probable  cause  to  sus- 
pect. iJ. 

Who  are  suspicious  persons.  ib. 

Where  they  that  live  and  have  land  in  the  hundred  are  com- 
petent witnesses,  or  not,  in  action  against  hundred,  ii.  280, 

281 

HUSBAND  AND  WIFE.— Fick  CovmvRZ. 

IDEOT,  LUNATICK  AND  MADMAN. 

Regularly  no  incapacities  excuse  the  parties  frojn  damages 
to  be  recovered  against  them  in  a  civil  action  for  any  act 
done  by  them;  but  contra,  where  proceedings  are  ad 
pcenam.  16 

Ideocyy  madness,  and  lunacy,  fall  under  the  general  name 
dementm  29    . 

Tho  by  law  no  man  shall  avoid  his  own  act  for  these  defects, 
tho  his  heir  or  executor  may,  yet  as  to  capital  offenses  he 
hath  the  advantage  thereof.  ti. 

Ideot  described ;  ideocy  or  not,  how  tried.  t(. 
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IDEOT,  LUNATIGK  AND  MADMAN.— CohZ/nwerf. 
Dementia  accidenialis,  vel  adveniiiiay  from  what  causes  it 

proceeds.  Fagt  30 

Distributed  into  a  partial  and  total  insanity.  ib. 

Of  partial  insanity.  30, 412 

It  seenis  not  to  excuse  party  in  doing  any  capital  offense.  30 
Most  offenders  under  a  degree  of  partial  insanity,  when  they 

commit  their  offenses.  .  dO»  418 

Difficult  to  define  indivisible  line,  that  divides  perfect  and  par* 

tial  insanity.  30 

It  must  rest  on  circumstances.  ib. 

Caution  against  inhumanity  towards  defects  of  humati  nature, 

and  i  conira,  against  too  great  indulgence  to  great  crimes. 

i&. 
What  measure  of  understanding  is  sufficient  not  to  excuse  in 

capital  offenses.  ib\ 

A  total  alienation  cf  mind  excuseth.  ib. 

Accidental  demeniiaj .  whether  total  or  partial,  distinguished 

into  phrensies  and  lunacy.  31 

The  moon  hath  great  influence  in  all  diseases  of  the  brain.  30 
When  such  persons  are  in  the  height  of  their  distemper,  ib. 
One  absolutely  mad  for  a  day,  killing  another  in  that  disw 

temper  is  equally  not  guilty^  as  if  mad  without  intermis- 
sion, ib. 
When  lucid  intervals  ordinarily  happen.  ib. 
Crimes  committed  by  lunaticks  during  their  lucid  intervals 

are  subject  to  same  punishment,  as  if  they  tiad  no  such 

defect.  ib. 

Alienations  and  contracts  made  during  such  intervals  bind 

their  heirs  and  executors.  30 

Accidental  dementia^  whether  temporary  or  permanent  is, 

either /wror,  §•(?.  ot  delirium^  See.  •  ib. 

The  causes  and  effects  oi  furory  fyc.  and  so  of  delirium,  fyc. 

ib. 
Dementia  affectataj  or  drunkenness  regularly  excuseth  not 

except  in  two  cases,  and  what  these  ate.    .  92 

Easy  to  counterfeit  madness.  .  ib. 

Degrees  whereof  various,  some  sufficient,  spme  not,  to  excuse 

in  capital  offenses.  32,  33 

How  madness  with  respect  to  offenders  to  be  tried.  33 

Jdeocy,  ^c.  how  tried  in  order  to  the  commitment  or  custody 

*     of  persoa  and  eatate*  i^. 

Kiiig  has  an  interest  in  an  ideot,  but  in  case  of  a  lunatick  it 

is  only  a'  trust  in  him.  ib. 

Party  found  ideotj  fyc.  may  be  brought  before  chancellor  or 

king  |br  inspection.  t6. 
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All  men  of  age  of  discretion  supposed  santy  unless  contrary 
*  proved,  and  that  as  well  in  cases  civil  as  criminal.  Page 33 

If  one  be  a  lunaiickf  and  hath  lucida  iniertfalla,  and  this  be 
proved,  yet  law  presumes  acts  or  offenses  of  such  a  person 
to  be  committed  in  those  lucid  intervals,  unless  contrary 
ap'pears,  and  that  as  well  in^  civils  as  criminals.  34 

«ln  civil  causes  he,  who  alledges  an  aet  done  in  time  of  lunacy, 
must  strictly  prove  it  so ;  yet  in  criminals  (where  court  is 
to  be  so  far  of  counsel  with  prisoner,  as  to  assist  in  matters 
of  law,  and  true  stating  the  fact,)  if  a  lunatick  be  indicted 
of  a  capital  crime,  and  this  appear,  witnesses  must  be  ex- 
amined, whether  prisoner  unuer  actual  lunacy  at  time  of 
offense  done.  ib, 

Surdu9  and  muius  a  nativiiate  presumed  an  ideot^  unless 
contrary  appear;  if  so,  he  niay  be  tried  and  executed,  the 
caution  to  be  used  herein.  3^ 

If  one,  while  jane,  commit  a  capital  offense,  apd  before 
arrkignment  become  absolutely  mad,  be  ought  not  to  be 
arraigned  during  such  phrensy,  but  remitted  to  prison  till 
he  recover.  34,  35 

If  such  a  man  after  his  plea,  and  before  trial,  become  of 
nan  sane  memory,  he  shall  not  be  tried;  or  if,  after  his 
trial,  he  become  so,  he  shall  not  receive  judgment;  or  if 
after  judgment,  his  execution  shall  be  spared  and  why.  35 

Proper  tojmpannel  a  jury  to  inquire  ex  officio  touching soch 
insanity.  »*• 

If  a  madman  commit  homicide  during  his  insanity,  and  con- 
tinue so  till  he  comes  to  be  arraigned,  he  shall  neither  be 
arraigned  nor  tried,  but  remitted  to  gaol,  to  remain  in  ex- 
pectation of  Armj^'j  grace.  <^* 

But  fit  irt  such  case  to  swear  a  like  inquest  ex  officio.       ib. 

If  one  in  a  phrenjsy  happen  by  some  over-^srght  to  plead  to  . 
indictment,  and  is  put  on  his  trial,  and  it  appears  to  the 
court  that  he  is  mad,  judge  in  discretion  may  discharge  jury 
'•  of  him,  and  remit  him  to  gaol  to  be  tried  after  his  recovery; 
but  if  there  be  no  colour  of  evidence  to  find  him  guilty,  or 
there  be  pregnant  evidence  to  prove  his  insanity  at  time  of 

.  fact  done,  in  favour  of  life  and  liberty,  it  is  fit  tliat  the 
court  proceed  to  trial  in  order  to  his  acquittal  and  enlarge- 
ment. 35,  36 

One  during  his  insanity  commits  homicide  or  petit  treasoo, 
and  recovers  his  understanding,  and  being  indicted  or  ar- 
raigned for  same  pleads  not  guilty ,  he  ought  to  be  acquil* 
ted,  quia  npnfelleo  animo.  36 
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No  difference  whether  phrenzy  permanent  or  temporary,  pro- 
vided fact  bd  done,  while  party  under  that  distemper. 

Page  36 

Madman  cannot  act  per  eleciionem  or  inteniionem*     36,  37 

Such  insanity  as  eitcuseth  in  komicidef  excnseth  in  treason. 

ib. 

Whether  there  be  any  exception  to  this  rule.  37 

Jury  may  find  one  non  compos  either  no/  guilty ,  ox  the 
matter  specially.  *  28 

JEOFAILS. 

None  of  the  statutes  extend  to  indictments,  nor  is  a  defective 
indictment  aided  by  verdict.  iL  193 

Ftde  Amendment. 
JESUIT.; — Fide  Felony  bt  Statute,  Religion^  Trxason. 
IGNORANCE. 

Ignorance  of  law  or  penalty  excuseth  not  one  of  age  of  dis- 
cretion, or  compos  mentis  from  penalty  of  the  breach  of  it ; 
but  iti  some  cases  ignorantiafacti  excuseth.*  42 

Ignorantia  eorum^  qu^  quis  scire  ienetur^  rion  excusat.  ib. 

Where  ignorance  of  the  person  excuseth  in  homicide.        ib. 

Jac,  1.  issued  several  commissions  of  gaol-delivery,  ^c.  jus- 
tices went« their  circuit,  king  died,  yet  they  proceeded,  tfao 
in*  strictness  of  law  they  were  determined  by  king^s  demise, 
yet  judges  Were  excused.  499 

Ignorantia  furis  in  some  cases  excuseth  a  judge,  much  more 
ignarantia/actu  ib. 

Receipt  of  felon  after  attainder  in  same  county  makes  not  per- 
son accessary  without  notice.  •    323 

Every  man  within  vill  bound  to  take  notice  of  constable  in 
the  day,  Iho  not  in  night  without  notice.  461 

Sufficient  notice  that  a  man  is  a  bailiff  by  saying  /  arrest 
you.  ib. 

Justices  of  gaol-delivery  not  bound  to  take  extrajudicial  no- 
tice of  a  second  commission,  (nor  of  rumours  and  reports) 
the  like  in  case  of  a  sheriff.  499 

For  cases  qf  mi^/brlunej  and  casualty  falling  in  with  the 
case  qf  ignorance.    Vide  Homicide. 
IMPEACHMENT. 

Appeals  of  treason  by  particular  persons  ousted  by  1  ^.  4 
impeachments  by  the  commons  frequent,  because  rather 
quasi  grand  indictments  than  appeals.  d49.  ii.  150* 

It  is  a  presentment  by  the  most  solemn  grand  inquest  in  the 
realm.  ii.  150* 

IMPRISONMENT—  Vide  Arrbst. 
COMMITMENT,  JUSTICE  OF  PEACE. 
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INCAPACITIES. 

Dmded  and  subdivided.  'Page  15 

Ordinarily  no  incapacity  exaises  these  persons,  that  are  under 
them,  from  civil  actions;  but  contra^  where  proceedings 
9kTe  ad  pwnam.  16 

In  all  cases  of  infancy,  ^e.  if  one  incapable  to  commit  a  felo- 
ny be  indicted  by  grand  inquest,  aiid  thereon  is  arraigned, 
petit  jury  may  either  find  him  generally  noi  guilty^  or  the 
matter  specially.  ^S 

Vide  CovBRTURS,  Insot,  Ignorance,  Ikfant,  Kiko,  Mas- 
ter AND  Servant,  Necsssitt,  Parent  and  Child. 

For  c€uualty.     Vide  Homicids. 

INDICTMENT. 

The  specification  of  high  treason  consists  princi)[)aI1y  in  this 

aggravation,  that  it  is  contra  ligeantim  sum  debitum.     58 

Proditoril  imports  a  breach  of  trust  owing  to  the  king.     59 

How  indictiftent  of  treason  shall  conclude.  '  ih. 

* 

IndietmeAt  of  treason  against  alien  amy  shall  be  laid  to  be 
contra  dominum  suum^^nd  not  naturatem^  See.  but  shall 
conclude  contrd  ligetintiss  sum  debitum.  ib. 

For  compassing  death  of  kingy  queen^  or  prince^  how  trea- 
son and  the  inducement  to  the  overt-act  to  be  set  forth.  108 

The  overt-act  to  be  set  forth  in  pursuance  .of  the  treason 
alleged.  108»   ii.  187 

Several  overt-acts  may  be  laid,  and  proof  of  any  of  them 
maintains  indictment.  ^  122 

An  actual  rebellion  or  insurrection  must  be  exprest  in  indict- 
ment by  the  name  of  levying  war.  144 

Indictment  for  counterfeiting  hinges  coin  ought  to  shew  par* 
ticularly  what  kind  of  coin,  but,  tho  usual  to  e^pr^ss  the 
numbers,  unnecessary.  ii.  187 

For  clipping  or  impairing  coin,  Sf^c.  it  must  pursue  the  words 
of  5  4'  18  Eliz.  and  conclude  contra  farmam  statuti;  and 
this  not  only  in  case  of  clipping  ^reign  coiji,  but  also 
the  coin  of  England.  220 

Indictment  must  shew  it  was  lucri  causSL  ^         328.  ii.  190 

Indictment  against  receiver  of  a  traitor  must  be  special  of  the 
receipt,  and  dot  generally  that  be  did  the  thing,  which  may 
be  otherwise  in  case  of  a  procurer,  counsellor  or  consenter. 

238 

All  treason  is  a  misprision  of  treason  and  mbre;  and  He  who 
is  assisting  to  a  treason,  may  be  indicted  of  misprision  of 
treason  only.  374 

How  indictment  of  murder  ought  to  conclude,  Et  sic,  ^c. 

427.  ii.  187.  188 
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In  indictment  of  manslaughter  only,  if  others  be  indicted  as 
accessaries  b^ort^  indictment  is  void  against  them. 

Page  <S7 

If  ^.  be  indicted  of  murder,  and  B.  as  accessary  be/ore  by 
procurement,  and  «/9.  is  found  guilty  of  manslaughter  only 
B,  shall  be  discharged.  437 

How  indictment  to  be  against  persons  present  and  assisting 
to  a  murder.  ib. 

Where  «9.  came. with  B.  to  beat  C.  and  B.  beat  him  till  he 
died,  indictment  antiently  set  forth  the  matter  specially,  but 
ndw  it  only  runs  that  Jl.  was  present  aiding  and  assisting. 

410 

Indictment  of  murder  requires  these  words,  yeAm/tt  f^.ma- 
liiia  sud  prhcogitald  interfecit  4*  murdravitj  of  simple 
homicide  ovXY/tlonicl  inier/eciL      450, 466.  ii.  186,  187, 

344 

Implied  malice,  or  malice  in  law  maintains  general  indict- 
ment of  murder.  460 

Where  homicide' is  within  1  Jac,  of  stabbing^  usual  to  pre- 
fer  two  indictments;  one  of  murder,  another  on  the'ac/,* 
and  put  prisoner  to  plead  to  both,  and  to  charge  jury  first 
with  indictment  of  murder,  and  then  with  the  other  on  the 
act  J  because  if  convict  on  either,  clergy  ousted.  468. 

ii.  239,  240 

How  indictment  on  this  act  to  be  to  oust  clergy.  468 

It  need  not  conclude  contra  formam  at  at.  because  it  makes 
not  the  offense,  but  ousts  clergy.  ib, 

Tho  none  ousted  of  clergy  but  he  who  stabs,  yet  being 
formed  on  the  act  is  a  good  indictment  •f  manslaughter 
against  those  who  were  present  and  assisting,  and  thereon 
principal  in  firyt  degree  may  be  convict  of  single  man- 
slaughter,  and  acquit  of  manslaughter  on  the  act,  468, 469 

In  case  of  involuntary  homicide,  indictment  may  find  the 
special  matter.  471 

In  homicide  o/necessify  grand  fhquest  may  present  the  spe« 
cial  case,  and  party  be  presently  discharged;  but  he  may 
be  indicted  V/«  novo,  if  matter  false;  contra,  if  indictment 
simply  of  murder  or  manslaughter.  491, 492 

One  indicted  on  coroner's  inquest  is  acquitted,  petit  jury  are 
to  inquire  of  the  maoslayer,  which  serves  as  indictment 
against  him.  ii.  65,  300 

Indictment  ae  defendendo  good  before  justices  of  gaol-de- 
livery,  but  not  of  the  peace.  ii.  1 30 

•/^•indicted  qudd  primo  die  Mail  secundo  Eliz.  apud  C.  Aa- 
bene  in  manu,  ^c.  gladium,  fye.  ^/elonici^  percussit,  ^c. 
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and  not  said  adinnc  4*  ibidem^  malt;  because  day^  y^ar 
and  place  relate  only  to  tbe  having  the  sword,  not  to  the 
stroke.  ii.  Pages  178,  179 

In'indictment  of  murder,  day  and  place  as  well  of  stroke  as 
other  act  done  iuducing  death  as  of  death  must  be  ezpresL 

ii.  179, 180 

Indictment  against  ^.  that  he  apud  N.  in  com.  prmd.  as- 
saulted B.  of  0.  in  com,  prmd.  4*  ipsum  adiunc  4r  ibidem 
cum^  fyc.  percussil  nought;  it  cannot  refer  to  both;  and  if 
only  to  one,  it  must  be  to  the  last,  and  then  it  is^ insensible. 

ii.  180 

Indictment  of  murder  cujusdam  ignotij  good. '  18 1 

No  need  of  addition  of  person  robbed  or  murdered,  save  for 
distinction.  ii.  182 

Indictment  charges  that  J.  S.  fidem  adhibene  to  the  prisoner, 
and  nesciens  potum  prsed.  cum  veneno  fore  intoxicatum 
aceepit  8r  bibit,9Lnd  says  not  venenumprwd.  novght^  not  to 
be  supplied  by  implication.  ii.  184 

Indictment  qudd  A.  exoneraml  tormentumy  ^Src*  versus  B. 
dans  ei  unam  morialem  plagam^  without  saying  percus' 
m7,  nought.  ib. 

So  if  dedit  morialem  plagam,  without  percussiL  ib. 

If  •/? .  be  indicted,  qudd  I  Dec.  ^c.  apud^  ^.  felonidt^  4*  ^^ 
maliiid  sud  prmcogitatd  in  4*  super  B.  insult,  fecit ^  ^ 
cum  quodamf  ^c.  adiunc  4*  ibidem  percussity  4*^«  these 
vro^diS  felonicl  fy  ^  malitid  sud  applied  to  the  assault  run 
also  to  the  stroke,  because  placed  in  the  beginning  of  the 
sentence,  and  done  adtunc  4*  ibidem.  184, 185 

What  requisites  to  indictment  of  murder  or  manslaughter 
more  than  other  indictments.  iL  185  to  189 

If  alledged  that  party  was  killed  with  a  sword,  and  proved 
that  he  was  killed  with  another  weapon,  indictment  main- 
tained ;  but  contra,  if  with  another  kind  of  death,  as  strang- 
ling, ^c.  185 

The  kind  of  poison  must*  be  alledged ;  but  if  proved  to  be 
done  with  another  kind,  bene.  ib. 

If  killing  was  with  a  sword,  it  must  be  diewn  in  what  hand 
offender  held  it.  ib. 

.  In  dextrd  sud,  without  sapng  dextrd  manUf  nought.       ib, 

price  of  weapon  to  be  set  down,  or  else  must  be  said  to  be 
nullius  valoris.  419.  ii.  185 

Indictment  must  shew  in  what  part  of  body  party  killed  was 
wounded,-  if  super  brachium,  ^'c.  without  saying  right  or 
left,  male.  ii.  185 

In  sinistra  bracio^  instead  ol^rqchio^  insensible  and  ill.  iL  186 
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Wound  laid  cirdter  peciuSf  ill.  >    iL  Pgge  186 

Super  paries  posteriores  corporis^  nought,  ib. 

But  super  faciem^  or  capui,  or  dexiram  partem  corporis,  or 
infimd  parte  ventris,  certain  enough.  ib. 

Where  length  and  depth  of  wound  to  be  shewn  or  not. .    ib. 

If  in  evidence  it  appear  to  be  another  kind  of  wound  in 
another  place,  indictment  maintained.  ib. 

Usual  to  alledge  deceased  was  in  pace  Dei,  but  unnecessary. 

ib. 

.  Necessary  to  alledge  party  died  of  the  wound,  and  itlso  time 

and  place,  as  well  of  death,  as  the  wound  given,  and  why. 

ib. 

The  form  of  such  allegation.  166 

As  well  in  indictment  of  manslaughter,  as  murder,  the  stroke 
is  to  be  alledged  to  be  mortalis  plaga.  ib. 

Plaga  expounded.  ib. 

If  indictment  of  murder  wants  ex  maUtid  sud  prs^cogitatd, 
clergy  allowed.  ^  ii.  187 

What  indictment  on  SI  Jac.  against  coneoaKng  death  of 
bastard,  children  by  the  mo^Aer^  must,  set  forth. 

ii.  190,  288 

It  heed  not  conclude  contra  formam  stat*  act  creating  no 
new  crime,  but  directing  only  the  evidence.  ii.  289 

If  one  be  indicted  and  appealed  before  same  justices  for 
same  mtirder  or  other  felony,  where  there  shall  be  a  cesset 
processus  on  the  indictment;  and  so  where  there  is  an 
inquisition  before  the  coroner  of  murder,  and  returned, 
and  like^v4se  indictment  for  same  offense  by  grand  in- 
quest ii.  221 

What  words  necessary  in  indictment  of  murder  to  oust 
clergy.  ii.344 

ji.  indicted  as  having  given  the  mortal  stroke,  B.  and  C.  as 
present  and  assisting,  if  proved  that  B.  gave  the  mortal 
stroke,  and  «^.  and  C.  were  present  and  assisting,  it  main- 
tains indictment,  and  all  oust  of  clergy ;  contra  on  such 
indictment  on  1  Jac.  of  stabbing,  he  that  gave  the  stroke 
in  such  case  shall  have  his  clergy. 

437,  463.  ii.  185,  292,  344,  345 

Every  indictment  to  oust  accessary  before  of  his  clergy  by 
4  ^  5  P.  4*  -^^  must  run  malitiose,  as  in  murder,  fyc. 

*  iL  339, 344 

How  indictment  for  robbing  houses  (within  5  fy  6  E.  6.)  to 

be  laid  in  order  to  oust  persons  present  and  assisting,  but 

*      not  entering,  of  their  clergy,  hj  4  8^5  P.i^M.      521, 522 

How  indictment  laid  on  5  ^  6  jE.  6.  for  breaking  the  lodg- 
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ings  of  t^.  at  Whitehall^  {king's  mansion-house,)  and  taking 

thence  several  goods  of  «9.  and  others.        Pagee  532,  523 

How  indictment  to  be  formed  on  this  act  ii.  354,  362 

'  All  lodgings  in  Whitehall  part  of  the  king*s  house,  bat  in 
an  inn  of  court  each  chamber  is  a  several  mansion-house, 
and  whose  it  shall  be  supposed  to  be. 

522,  523,  527,  528,  554,  556 

Indictment  on  39  Sliz.  against  breaking  a  house  in  the 

day  must  precisely,  and  in  what  manner,  follow  the  act. 

525.  ii.  170 

Usual  to  add  tempore  diumo  to  oust  clergy.  ii.  1 79 

If  either  indictment  pursue  not  the  act,  or  evidence  main- 
tain not  indictment,  prisoner  to  have  his  clergy;  and  on 
such  indictment  may  be  acquitted  of  stealing  against  the 
act  J  and  convict  of  simple  felony,  tho  indictment  conclude 
contra  formam  slat,  so  on  indictment  on .  23  H.  8.  or 
5  4*  6  JS.  6.  525, 526,  535 

Tho  indictments  in  those  cases  be  special,  and  conclude 
sometime  contra  formam  stat.  yet  they  include  felony  at 
common  law;  for  contra  formam  stat.  is  unnecessary,  so 
as  circumstances  required  by  the  act  be  pursued;  for  these 
acts  make  not  the  felony,  but  oust  clergy. '  525, 535 

One  indicted  on  39  Eliz.  shall  not  be  ousted  of  his  clergy  by 
any  other  act.  526 

If  ^,  commits  iarciny  in  a  dwelling-house  within  23  H.  8. 
and  carries  the  goods  into  a  foreign  county,  and  be  in- 
dicted there  of  Iarciny  and  convict,  and  jury  find  value  of 
goods  to  be  only  I2d.  tho  it  appear  on  trial  in  foreign 
county  that  it  was  within  the  act,  he  shall  only  have 
judgment  of  petit  Iarciny.  536 

How  indictment  of  burglary  to  be  laid,  and  what  words 
essential.  549, 550.  ii.  168, 184 

How  indictment  of  burglary  shall  be  laid  for  breaking  and 
eniHng  a  church  with  a  felonious  intent  556 

If  •A.  hires  a  chamber  in  the  house  of  B.  for  a  certain  time, 
and  it  is  broke  open,  whose  mansion-house  it  shall  be  sup- 
posed, ib. 

It  shall  be  supposed  mansion-house  of  owner,  where  lodg- 
ings of  servants  are  broke  open.  557 

How  indictment  to  be  laid  to  comprise  both  burglary  and 
felony.  559,560 

Where  in  burglary  these  words  ed  intentione  adfuran- 
dumy  or  commit  some  other  felony  are  necessary.  560, 561 

How  indictment  to  be  for  burglary,  felony,  and  felony  on 
5  4t  6  J^.  6.  560 
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Where  time^of  day  is  material  to  ascertain  the  nature  of 
the  offense^  it  must  be  ezprest  ia  indictment,  as  in  bur* 
glary,  Sfc.  ii.  Page  179 

Indictment  of  burglary  must  be  felanid  4*  burgiariier  /re- 
git  fy  intravit.  IL  184 

In  case  of  burglary  or  robbing  houses,  on  what  statutes 
principal  to  be  indicted  to  oust  accessary  btfore  of  hit 
clergy,  36  S,  364 

What  words  in  larciny  essential.  504, 508 

If  ^.  feloniously  take  my  horse  from  me,  and  B.  from  him, 
J3.  may  be  indicted  as  of  a  felonious  taking  from  me.  507 

Every  indictment  of  larciny  ought  to  suppose  the  goods 
stolen  to  be  the  goods  of  somebody.  518 

Quod  ftlonicl  cepit  quandam  pedampanni — J.  S.  without 
saying  de  bonis  ^  catalUs  J.  S.  nought.  iL  188 

Indictment,  qudd  felonici  cepit  bona  ignotij  bona  capellm 
tempore  vaeationis,  or  bona  capellse  in  custodid  J.  S. 
good.  518.  ii.  181 

How  indictment  to  be  for  stealing  bells,  or  goods  from  a 
church.  ib. 

If  t/^.  have  a  special  property  in  goods,  as  by  pledge,  ^c,  and 
the  goods  be  stolen,  they  must  be  supposed  in  the  indict- 
ment the  goods  of  a^.  518 

If  ^.  bails  goods  to  B.  to  keep,  ^c.  and  B.  be  robbed  of  them, 
felon  may  be  indicted  for  larciny  of  the  goods  of  ^.  or  B. 

513.  ii.  181' 

Indictment  for  stealing  goods  of  a  feme  covertj  malL      513 

If  goods  of  an  intestate  before  administration  be  stolen, 
they  shall  be  supposed  the  goods  of  the  ordinary;  or  if 
the  goods  of  an  executor  before  probate  be  stolen,  they 
shall  be  supposed  the  goods  of  the  executor;  neither 
ordinary,  nor  executor  need  shew  his  title. 

514,  515.   ii.  181 

But  without  saying  de  bonis  ^  eatallis  of  the  executor,  or 
ordinary,  mal^.  515.  ii.  181 

Digging  a  dead  body  out  of  the  grave,  and  stealing  shroud, 
whose  it  shall  be  supposed.  ib. 

If  .tf.  put  a  winding  she#  on  the  dead  body  of  B.  and  a 
thief  digs  up  the  body  and  steals  the  sheet,  it  may  be  sup- 
posed de  bonis  A.  515 

Indictment  of  larciny  from  the  person  how  to  be  laid  to 
oust  clergy  by  8  Eliz.  529 

j1.  commits  a  robbery  on  the  highway  in  com.  B.  of  goods 
to  value  of  I2d.  only,  and  carries  them  into  a  foreign 
county,  ^.  may  be  indicted  of  larciny  in  foreign  county; 
VOL.  n. — 36 
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but  he  must  be  indicted  of  robbery  in  proper  countjr. 

Pd^ret  507, 536.  ii.  349 

If  •/$.  be  indicted  of  larciny  in  foreign  county,  and  jury 
find  value  to  be  only  I2d.  he  shall  only  have  judgment 
of  petit  larciny i  tho  it  appear  on  examination  on  trial, 
that  it  was  a  robbery.  536 

Larcinies  committed  of  several  things,  tho  at  several  times, 
and  from  several  persons,  may  be  joined.  ii.  173 

Indictment,  oudd  invenii  quendam  hominem  mortuum^  ae 
fthnicl  juratuB  est  dtuts  tunicasj  without  saying  de 
bonis  4*  catallis  etyusdam  ignoiiy  ill.  iL  181 

^udd  cepii  ^  asporiavii — bona  4*  catalla  B.  without  shew- 
ing what  in  certain,  ill.  ii.  183 

Number  and  value  of  things  stolen  to  be  exprest  ii.  182, 183 

Where  proper  to  use  the  word  preiiiyOt  ad  valenciam.  ii.  183 

But  not  material,  if  these  terms,  be  converted.  ib. 

If  one  pretiiy  fyc  be  added  to  several  things  where  it  should 
in  clerkship  be  applied  severally,  it  is  good,if  party  be  con- 
vict of  all ;  but  possibly  contra^  if  convict  but  of  part    ib. 

Qudd/elonici  cepit  20  oves  matrices  4*  agnos,  or  matrices  4* 
tferveceSi  ill;  but  contra^  i/20  oves  generally.  ib. 

De  guatuor  risds  fy*cistisj  good,  because  synonyma.        ib. 

Quod  /eloni(A  abduxit  unum  equum,  nought,  without  say- 
ing cepit  f  fyc.  ii.  184 

Qudd  furatus  est  unum  equum^  but  trespass  for  want  of 
felonid.  iL  172,  183 

If  a  thief  finding  little  about  w?.  by  menace  of  death  force 
him  to  swear  to  fetch  him  a  greater  sum,  which  he  doth, 
a  general  indictment  of  robbery  will  do.  532,  533 

Vioknihr  in  indictments  of  robbery  must  be  both  alledged 
and  proved.  534 

How  indictment  must  be.  ib. 

To  oust  clergy  indictment  and  conviction  must  be  of  robbery ^ 
in  vel  prope  altam  viam  regiam^  and  not  vid  regid  pe- 
destrij  fyc.  535.  ii.  349 

But  if  laid  prope  altam  viam  regiam,  sufficient  ib. 

Disjunctive  in  vel  prope  usual  in  these  indictments,  tho  they 
ought  to  be  certain,  yet  not  yibstance,  but  only  to  ascer- 
tain point  of  clergy. .  ib. 

Thames  alta  via  regia^  and  if  it  were  not,  yet  near  it;  how 
indictment  to  be  of  a  robbery  committed  in  a  ship  below 
the  bridge.  535,  536.  ii.  349,  350 

How  indictment  oi piracy  to  be  to  work  corruption  of  bioqd. 

355 

In  arson  how  indictment  to  be.  567 
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A.  intending  to  burn  tba  house  of  B.  thereby  burns  the  house 
of  C.  how  to  be  indicted.  ^W«  569 

In  rapty  how  indictment  must  be  laid.  628,  633.  iL  184 

If  one  be  indicted  at  a  htt^  qubd  ftloniA  rapuit,  if  removed 
into  D.  B.  he  shall  not  answer  to  it  as  a  felony^  but  tres- 
pass, ii.  172 

In  case  of  escape,  if  party  bath  not  been  indicted  at  time  of 
escape,  how  indictment  against  gaoler  to  be,  and  how  in 
the  case  of  a  resctuvrhere  party  rescued  before  he  was 
indicted.  ^  599 

But  if  party  hath  beeri  indicted  and  taken  by  cap.  before 
escape  or  rescue,  how  then  it  must  be.  »     ib. 

How  indictment  mast  be  laid  in  case  of  felony  ybr  breach  of 
prison,  if  party  hath  not  been  indicted  before  breach  of 
prison,  and  how  otherwise.  599,  607,  610 

City  of  London  indicted  for  an  escape,  as  a  misdemeanor, 
which  was  not  conclusive,  but  traversable.        ii.  154, 155 

Jndictment  of  forgery  a/ier  a  former  conviction,  and  judg- 
ment  must  recite  the  record  thereof.  686 

If  one  be  indicted,  for  that  ratione  tenurse  of  certain  lands 
he  is  bound  to  repair  a  bridge,  it  must  be  alledged,  where 
those  lands  lie.  ii.  181 

Indictment  of  assault  in  quendam  ignotum,  good.  td. 

Indictment  against  .S.  that  he  is  communis  lairo,  champar^ 
tor,  fyc.  mali.  512.  ii.  181,  182 

But  communis  barrectator,  4*  pads  domini  regis  periur^ 
bator,fy  liiium  seminator,  beni;  so  of  indictment,  that  he 
is  noctivagus.  ii.  182 

Indictment  of  barretry,  concluding  contra  formam  stat.  or 
diversorum  statutorum,good,  tho  no  direct  statute  against 
it.  ii.  191 

Whether  in  barretry  vill  need  be  alledged.  ii.  180 

How  indictment  must  be  for  aiding  a  maintainor  of  the 
pope^s  jurisdiction.  332 

General  rules  touching  indictments. 

Husband  add  wife  indicted  of  felony,  such  indictment  is  joint 
or  several,  as  the  fact  happens,  and  on  such  indictment, 
baron  may  be  acquitted,  and  feme  convicted,  and  i  con* 
verso.  46,  516 

Whether  indictment  be  a  part  or  distinct  thing  from  the  trial. 

298  to  301 

Variance  between  day  in  indictment  of  felony  or  treason,  and 
in  evidence,  immaterial ;  yet  if  variance  be  great  in  pbint 
of  time  to  avoid  the  danger  of  the  relation  of  th^  attainder 
to  the  day  in  indictment^  fit  that  jury  find  the  true  day. 

361.  iL  179 
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In  all  cases  to  oast  ekrgy^  indictmeDt  and  evidence  mast 
both  bring  case  within  the  aei,  otherwise  clergy  allowed. 

Pages  5flfS,  596,  535.  ii.  336 

Whether  owner  of  stolen  goods  shall  have  m6re  restored, 
than  what  are  contained  in  indictment.  545 

Usually  at  same  sessions  the  several  indictments  against  same 
person  are  tried  by  same  jury.  ib. 

Accessary  may  be  indicted  with  principal,  which  is  most 
usual;  but  when  indicted  seveinfer,  indictment  must  con- 
tain certainty  and  kind  of  principi  felony.  623 

Every  felony  includes  misprision,  and  party  may  be  indicted 
of  misprision  only.  659,  708 

Where  party  to  answer  to  a  felony  without  indictment  at 
king's  suit  ii.  156,  149*  to  152* 

In  all  criminal  causes  most  safe  and  regular  way  io  proceed 
by  indictment.  ii.  151* 

The  indorsement,  billa  vera^  makes  not  the  indictment;  the 
bill  itself,  when  affirmed,  is  the  indictment.  it.  162 

Of  the  caption  of  the  mdictmenton  return  of  cer/torari.  ii.  165 

The  form  of  the  caption,  and  the  analysis  thereof,  Nor/:  ad 
generalem  sessionem^  SfC.  ii.  165  to  169 

Record  of  indictment,  as  it  stands  on  the  file  of  court,  wherein 
taken,  is  only,  juratores  pro  domino  rege  super  saera^ 
mentum  suum  prasseniani,  when  returned  on  certiorari 
is  more  explicit  ii.  165 

Name  of  county  must  be  in  margin  of  record^  or  repeated  in 
body  of  caption.  iL  166 

Court,  where  presentment  made,  to  be  exprest  ib. 

It  must  appear  where  sessions  held,  and  that  place,  Where 
held  is  within  extent  of  commission;  and  therefore,  if 
Dorset  in  the  margin  and  caption  be  ad  generalem  ses' 
sionem  pacis  tent,  apud  S.  and  says  not  in  comitatu 
prssd.  it  is  nought.  t& 

So  if  west-riding  in  comit'  Eborum  be  in  the  margin,  and 
caption  be  apud  S.  in  com.  prmd?  it  shall  be  quashed^  be- 
cause not  said  apud  S.  in  west-riding  in  eom.prmd,      ib. 

How  many  justices  to  be  named,  but  rest  may  be  supplied 
by  the  words  (4*  sociis  suis^  ^e.)  ib. 

How  title  of  their  authority  to  be  set  forth,  as  Justic.  ad 
gaolamy  i^c.  ib. 

If  there  be  a  session  by  three  commissions,  as  oi gaol'delitfery^ 
tfc.  if  it  be  returned  at  a  session  holden  before  them,  and 
record  be  made  up,  as  on  all  three  commissions,  if  they 
have  jurisdiction  to  take  indictment  but  by  one,  it  is  good, 
tho  not  enabled  to  take  it  by  the  other.  ib. 
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Where  return  must  mention  any,  and  which  of  the  justices  to 
be  of  the  quorum^  or  not.  ii.  Page  167 

Where  caption  faulty  in  form,  same  term  it  may  be  amended 
by  clerk  of  assises,  or  peace,  but  not  in  another  term.  ii.  168 

In  another  term  clerk,  that  returns  it,  shall  be  fined  for  his 
informal  return.  ib. 

Indictment  described.  ii.  169 

Latin  a  fixt  regular  language.  ib. 

False  Latin  did  not  vitiate  indictment.  ib. 

Bat  words  of  art  by  omission,  or  misplacing  letters  becom- 
ing insensible  vitiate^  ib. 

Of  insensible  and  incertain  words.  ii.  170 

Where  verb  of  singular  number  is  used  for  a  pluralf  indict- 
ment shall  be  quashed.  ib. 

Of  abbreviationsj  and  where  construed  to  best  advantage 
for  maintaining  indictments.  ib. 

Figures  not  allowed  in  indictments,  tho  sometime  literal 
numbers  be  in  returns.  ib. 

Indictment  grounded  on  offense  by  statute  must  bring  it 
within  substantial  description  of  it;  otherwise  contra /or'- 
mam  stat.  will  not  supply  it.  ii.  168, 192, 193 

If  offense  be  made  felony,  or  otherwise  penal  by  act^  and  by 
proviso  in  same,  or  any  subsequent  act  some  cases  are  ex- 
empted out  of  it,  indictment  need  not  qualify  the  offense,  so 
as  to  exempt  it  out  of  the  proviso ;  but  party  shall  have 
advantage  of  it  by  pleading  not  guilty f  or  in  same  man- 
ner shall  have  advantage  of  the  subsequent  statute  by  21 
Jac.  ii.  170, 171 

If  act  be  prohibitory,  and  b^  a  substantive  clause  gives  a 
recovery  of  penalty  by  action  of  debt,  but  is  silent  as  to 
.indictment,  party  may  be  indicted  on  prohibitory  clause, 
and  thereon  fined,  but  not  to  recover  penalty,  but  fine  ought 
not  to  exceed  it.  ii.  171 

But  if  act  be  not  prohibitory,  but  only  if  any  shall  do  such  a 
thing,  he  shall  forfeit  51.  to  be  recovered  by  action  of  debt, 
4rC'  but  mentions  nothing  of  indictment,  he  cannot  be  in- 
dicted for  it.  ii.  171 

If  one  be  indicted  for  offense,  which  was  at  common  law, 
and  indictment  concludes  contra /ormam  stat.  but  in  truth 
is  not  brought  within  the  acty  it  shall  be  quashed. 

ii.  171, 172 

One  indicted  for  arson;  on  not  guilty  pleaded,  a  special  ver- 
dict was  found,  which  was  adjudged  no  felony;  on  same 
indictment  he  was  adjudged  to  pillory,  ^c.  sed  qussrcy  for 
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being  tried  for  felony,  he  had  not  those  advantages  for  his 
defence,  as  if  indicted  for  trespass.  iL  Page  172 

A  particular  statute  must  be  recited  and  proved  by  examined 
copy.  ii.  172,  192 

Ail  penal  ctcts  inducing  a  forfeiture  to  the  kit^j  or  making  a 
felony  or  treason  are  general  ads.  iL  172 

A  general  act  need  not  be  recited^  but  it  is  sufficient  to  con- 
clude contra  formam  siaL  in  hujusmodi  casu  edii.  4* 
provis.  but  if  misrecited,  court  takes  notice  of  true  statute, 
and  rejects  misrecital  as  surplusage.  ii.  172, 173 

But  if  recited,  and  misrecited  in  a  point  material,  and  con- 
cludes contra  formam  stat.  prmdL  it  is  fatal,  and  indict- 
ment quashed,  ii.  172 

Where  act  is  repealed  and  re-enacted,  or  temporary,  and  ex- 
pires, or  continued  to  the  end  of  next  session,  and  before 
It  is  continued  over,  how  indictment  to  conclude  as  to  con-- 
tra  formam,  t^c,  667,  706.    ii.  173 

Where  one  act  relates  to  another,  as  where  former  makes 
offense,  latter  adds  a  penalty,  how  indictment  to  con- 
clude, ii.  173 

If  one  offender,  and  several  capital  offences  be  committed  by 
him,  they  may  be  joined  in  one  indictment  ib. 

Ii  several  offenders  commit  one  offense,  tho  in  law  they  are 
several  offenses,  yet  they  may  be  joined.  ib. 

So  if  offenses  be  of  several  degrees,  but  dependent  one  on 
another,  as  in  the  case  of  principal  in  first  degree,  and 
principal  in  second  degree,  and  accessary  b^ore  or  after, 

iL  173 

Where  joint  indictments  for  several  offenses  of  same  nature 
distinctly  committed'  by  several  offenders  have  been  held 
ill,  or  net    '  il  174 

Where  divers  persons  are  inserted  in  one  indiotment,  the 
word  separatiiir  makes  them  several.  ib. 

The  grammatical  order  of  the  several  parts  of  an  indictment 

ii.  174,  175 

If  day  be  inserted,  and  not  year,  nought,  and  shall  not  be 
supplied  by  intendment  of  (ti//.  prssterito,)  unless  so  ex- 
prest;  but  if  so,  sufficient  to  ascertain  year  by  day  of  ses- 
sions, it  177 

Sessions  held  20  May,  offense  supposed  on  10  of  May  last 
past,  it  shall  relate  to  day,  and  not  month,  and  so  for  the 
words  next  ensuing.  ii.  178 

One  indicted,  that  he  in  festo  Sancti  Petri,  Src.  ill,  because 
two  feasts  of  that  Jiame.  ib. 

Indictment^  quddprimo  die  Mail,  ^^c.  in  quendam  B»  insult. 
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fecit  J  fy  ipsum  verberavtt,  and  says  DOt  adiunc  4*  ibidem 
verberavitf  good;  vi  4*  armisjday  and  place  named  in 
beginning  refer  to  all  ensuing  acta;  but  contra  in  felony, 
there  must  be  adtunc  4*  ibidem  to  the  stroke,  or  the  robbery, 
^e.  and  day  and  place  of  assault  insufficient,  ii.  Page  178 

If  said  that  defendant  on  1  and  2  of  May  made  an  assault, 
and  feloniously  took,  Src.  ill,  because  incertain,  to  which 
day  felonious  taking  relates.  ib. 

Usual  to  repeat  adtunc  ^  ibidem  to  the  several  parts  of  fact 
charged.  ii.  178,  180 

Regularly  vill^  or  hamlet  and  county  must  be  exprest. 

ii.  180 

Where  time  must  be  repeated,  regularly,  place  must  be  so 
too.  ii.  180 

Suff.  in  the  margin,  indictment  supposing  fact  to  be  done 
apud  S,  in  com.  prsed.  sufficient;  but  contray  if  another 
county  be  mentioned  in  the  addition  of  any  party,  fyc.  ib. 

Indictment  not  aided  by  verdict;  none  of  the  statutes  of  jeo- 
fails extends  to  them.  ii.  183, 193 

What  is  defect  of  certainty  in  a  count,  is  much  more  so  in 
indictment.  ii.  183 

Indictment  of  felony  must  alledge  fact  to  be  done  felonid, 
of  ireaaon  proditoriif  of  petit  treason,  y«/ofitci  fy  prodito- 
rih  59.  ii.  184,  187 

Felony  or  treason  at  common  law  was  laid  to  be  done  vi  4* 
armisy  but  now  unnecessary  by  statute.  187 

So  are  the  words  gladiie,  baculis  fy  cultellis.  ib. 

Regularly  every  indictment  ought  to  conclude  contra  pacem^ 
but  need  not  conclude  contra  eoronam  ^  dignitatem  ejus. 

ii.  188 

Concluding  contra  pacem,  and  saith  not  domini  regis,  is 
insufficient.  ib. 

Why  indictments  conclude  contra  pacem^  4*^.  1 30 

For  offense  supposed  to  be  committed  in  time  of  former  Mngy 
and  concludes  contra  pacem  regis  nunc,  nought. 

ii.  188, 189 

One  indicted  in  time  of  one  king  contra  formam  domini 
regis  nuncy  may  be  arraigned  for  that  offense  in  the  time 
of  his  successor.  ii.  189 

Indictment  not  discontinued  by  demise  of  the  king.  ib. 

If  the  offense  be  supposed  to  be  begun  in  the  time  of  one 
kingy  and  continued  in  the  time  of  his  successor,  it  must 
conclude  contra  pacem  of  both  kings.  ib. 

If  an  offense  be  alleged  in  the  time  of  one  kingy  and  indict- 
ment taken  in  the  reign  of  the  succeeding  king,  and  con- 
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eludes  contra  pacem  nuper  regis,  4*  regis  nunc,  good  ; 
regis  nunc  surplusage.  ii.  Page  189 

Where  indictments  shall  conclude  contra  formam  statuti^ 
or  siatutorum,  ot  not,  and  where  only  surplusage. 

468,  561,  667.  ii.  189  to  194 

If  an  offense  be  at  common  law,  and  also  prohibited  by 
atatute  with  a  corporal,  or  other  penalty,  party  may  be 
indicted  at  common  law ;  and  if  it  condude  not  contra 
formam  stat*  it  stands  only  as  indictment  at  common  law, 
and  he  can  receive  only  the  penalty  the  common  law 
inflicts.  ii.  191,  192 

Great  strictness  required  in  indictments,  the  reproach  of  the 
law,  4*^.  ii.  193 

Rare  to  take  any  exceptions  to  indictments  before  conviction, 
save  on  indictments  removed  into  B,  R.  by  certiorari, 
which  B,  B.  may  in  discretion  hear  or  not  hear,  but 
remand  prisoner  and  indictment.  ii.  237 

If  exceptions  to  an  indictment  appear  material,  court  can 
quash  that,  and  direct  a  new  bill  to  be  sent  to  grand  jury, 
wherein  faults  may  be  amended,  and  prisoner  arraigned 
de  novo.  ti. 

One  attaint  by  outlawry  shall  not  be  indicted  till  outlawry 
reversed.  ii.  252 

For  what  causes  indictments  abated.     Fide  Abatkmeivt. 
•    Where  best  to  arraign  prisoner  on  indictment,  or  coroner^s 
inquest,  or  both,  and  for  other  matters.    Fide  Abraigit- 

M£lfT. 

Where  offender  indictable.    Fide  Countt. 

TVhat  evidence  maintains  indictment.    Fide  Evidence. 

What  the  quality  ofindictors.    Fide  Jury. 
.    For  indictments  in  leets  and  torns.    Fide  Lbet,  SHSRirr. 
INFANT. 

Wherein  the  civil  and  common  law  agree,  or  differ  with 
respect  to  the  full  age  of  a  man  for  making  contracts, 
being  a  procurator  or  executor,  or  consenting  to  mar- 
riage. 17,  28 

As  to  crimes,  into  what  periods  civil  law  distinguisheth  the 
ages,  and  at  what  age  it  presumeth  men  capaces  doli,  or 
not.  18, 19, 20 

Both  civil  and  common  law  leave  the  question,  whether 
party  captzx  doli,  or  not,  ad  arbitrium  judicis  on  the  cir- 
cumstances, and  with  what  caution.  18 

By  common  law,  as  to  offenses  not  capital,  in  some  cases 
infant  is  privileged  by  his  non-age;  and  herein  privilege 
is  all  one,  whether  above  fourteen  or  under,  if  be  be 
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under  twenty-otie  years;  but  with  some  and  what  differ- 
ences. Page  20 

Infant  convict  of  riot,  ^c,  shall  be  fined  and  imprisoned,  and 
not  be  privileged  barely  because  under  twenty-one;  but 
court  ex  officio  on  his  trial  ought  to  exanjine,  whether  he 
is  doli  capaxj  and  had  discretion  to  do  the  act  where* 
with  he  is  charged.  ib. 

But  if  offense  charged  be  a  mere  non*feasance,  (unless  of 
such  a  thing  as  he  is  bound  by  tenure,  or  the  like  to  do, 
as  to  repair  a  bridge,  S^c.)  there  in  some  cases  he  shall  be 
privileged  by  his  non-age,  if  under  twenty-one,  tho  above 
fourteen;  because  lachea  in  such  case  shall  not  be  imputed 
to  him.  ib. 

If  infant  in  asaiae  vouch  a  record,  and  fail  at  the  day,  he 
shall  not  be  imprisoned;  and  yet  fVestm.  2.  that  gives 
imprisonment  in  such  case,  is  general.  ib. 

If  t^.  kills  B.  and  C.  and  D.  are  present,  and  attach  not 
offender,  they  shall  be  fined  and  imprisoned;  but  if  C 
within  twenty-one,  he  shall  not.  21.  ii.  75 

Where  corporal  punishment  is  but  collateral,  and  not  direct 
intention  of  proceeding  against  infant  for  his  misdemeanor, 
there  in  many  cases  infant  under  t^i^nty-one  shall  be 
spared,  tho  possibly  punishment  by  statute.  21.  ii.  75 

If  infant  of  eighteen  be  convict  of  disseisin  with  force,,  he 
shall  not  be  imprisoned,  and  jeifetne  covert  shall.        ib. 

If  infant  be  convict  in  action  of  trespass  vi  4*  armisy  the  entry 
shall  be  nihil  de  fine,  sed  pardonatur^  quia  it\fans;  if  a 
capiatur  be  entered,  it  is  error,  for  it  appears  judicially, 
to  court,  {hat  he  was  within  age,  when  he  appears  by 
guardian,  nor  shall  he  be  in  tniserieordid  pro  /also  ela^ 
more.  ib. 

General  statutes,  that  give  corporal  punishment,  extend  not 
to  infants.  ib. 

But  where  a  fact  is  made  felony  or  treason,  it  extends  as  well 
to  in&nts,  if  above  fourteen,  as  others.  2 1 ,  22 

Civil  law  uncertain  in  defining  etas  pubertati  proximo; 
but  laws  of  England,  antiently  determined  it  to  be  twelve 
years  for  both  sexes;  under  that  age  none  could  regularly 
be  guilty  of  a  capital  offense,  and  above  that  age  he  might, 
or  not,  according  to  circumstances,  that  migh vinduce  court 
or  jury  to  judge  him  doli  capax,  vel  incapax. 

22,  23,  24,  515 

Infant  of  twelve  compellible  to  take  oath  of  alligeance.      23 

Against  infant  under  twelve  process  of  outlawry  on  indict- 
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ment  was  not  awardable;  and  if  awarded,  error;  but  if 
above  that  age,  such  process  was  awardable.  Pages  29, 24 
If  infant  under  twenty-one  shall  confess  indictment,  court 
ought  not  to  record  it,  but  put  him  to  plead  not  guilty,  or 
at  least  inquire  by  inqtiest  of  office  of  truth  of  fact. 

24,27,491,492 

How  the  law  now  is  with  respect  to  inCeints  and  their  pun- 
ishments. 25  to  29 

Infant  above  fourteen  and  under  twenty-one  is  equally  sub- 
ject to  corporal  punishments,  as  well  as  others  of  full  age, 
for  it  is  pr«9umptio  juris,  that  after  fourteen  they  are  iloH 
capacea.  25 

.  A  lad  of  sixteen  convict  of  successive  wilful  burning  three 
dwelling-houses,  ^.  had  judgment  to  die,  and  was  exe- 
cuted, ib. 

Fourteen  years  common  standard,  at  which  both  males  and 
females  are  subject  to  capital  punishments  for  offenses 
committed  by  them  at  any  time  after  that  age.    25,  26,  28 

Infant  under  fourteen,  and  above  twelve,  is  not  primd  facte 
presumed  doli  capax^  and  therefore  regularly  for  a  capital 
offense  committed  under  fourteen  is  not  to  be  convicted, 
but  may  be  found  not  guilty ^  or  jury  may  find  specially, 
and  how;  in  which  case  court  ought  to  discharge  him, 
because  no  felony.  26  to  29 

Yet  if  it  appear  to  the  court  that  he  was  doli  capax,  when 
offense  committed,  he  may  be  convicted  and  suffer  death, 
tho  he  hath  not  attained  annum  pubertatis,  viz.  fourteen. 

2^,  434,  569,  570 

Infant  [ten  years  old]  that  had  killed  his  companion,  and  hid 
himself,  hanged;  tnalitia  supplet  sstatem*  26 

A  girl  of  thirteen  burnt  for  petit  treasQU.  ib. 

If  infant  be  above  seven,  and  under  twelve,  and  commit  a 
felony,  he  is  primd  facie  to  be  judged  not  guilty^  and 
found  so,  because  supposed  not  of  discretion  to  judge  be- 
tween good  and  evil;  yet  in  that  case,  if  it  appear  by 
pregnant  evidence  that  he  had  such  discretion,  judgment 
of  death  may  be  given  against  him.  26, 27 

Infant  of  nine  killed  infant  of  like  age,  he  c^nfest  felony,  and 
on  examination  found  he  hid  the  blood  and  body;  held  he 
ought  to  be  hanged.  27 

Circumstances  to  be  inquired  of  by  jury.  ib. 

If  convict,  court  cannot  ex  officio  discharge  infant.  ib. 

If  infant  be  infra  SBtatem  infantise,  viz.  seven  years,  he  csd- 
not  be  guilty  of  felony,  whatever  circumstances  proving 
discretion  may  appear,  for  ex  prsBSumptione  juris  he  can- 
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not  have  discretioa  and  no  averment  shall  be  received 
against  it.  Pages  27, 28 

As  to  matters  of  crime,  females  have  same  privilege  of  non- 
age, as  males.  28 

If  infant  be  first  arraigned  and  acquitted  on  indictment  of  mur- 
der by  grand  inquest,  he  may  plead  that  acquittal  on  ar- 
raignment on  coroner's  inquest,  and  that  wilL- discharge 
him.  28, 29 

Infant  under  fourteen  presumed  unable  to  commit  a  rape,  but 
present  and  assisting  therein  may  be  a  principal.  630 

•^ct  making  o£fense  felony  binds  not  one  under  fourteen.  706 
INFORMATIONS. 

II  H.  7.  gave  power  to  proceed  in  all  penal  statutes  by  infor 
mation  before  justices  of  assise  and  peace,  treason,  murder, 
and  felony  excepted.  ii.  151* 

III  use  being  made  of  it,  repealed.  ib. 
Tho  informations  are  often  practised  in  the  crown-office  in 

cases  criminal,  and  by  many  penal  acts  the  prosecution  is 
by  the  acts  themselves  to  be  by  bill,  plaint,  information,  or 
indictment,  yet  prosecution  in  capital  cases  is  still  to  be  by 
indictment;  except  in  cases  excepted, which  see.    ii.l56  to 

152* 
In  all  criminal  causes  the  most  regular  and  safe  way,  and  most 
consonant  to  magna  charia,  is  by  presentment  or  indict- 
ment, of  twelve  sworn  men.  ii.  151* 
37  H.  8.  for  curing  omission  of  the  words  vi  4*  arfnis,gladiiSf 
.  ^c.  in  indictments,  extends  not  to  informations.         il  187 
INQUEST  OF  OFFICE, 

,  If  jury  find  one,  whom  they  acquit  of  treason  or  felony,  fled ; 
they  must  inquire  what  goods  he  had ;  but  this  only  an  in- 
quest of  office,  and  traversable  by  party,  or  those  who  have 
the  goods.  362,  414, 493.  ii.  154,  301 

Where  in  case  of  inquest  of  office  jurors  not  finding  according 
to  evidence  have  been  fined.  ii.  311 

Where  court  may  inquire  ex  officio,  whether  prisoner  be  of 

years  of  discretion.     Vide  Infant. 
Whether  he  be  compos  mentis.     Vide  Ideot,  &c.- 
Where  one  stands  mute  ex  visitatione  Dei,  or  ex  malitiS. 

Vide  Mute. 
Vide  Coroner  per  totum. 
INQUISITION  OF  DEATH.— FJA  Coroner,  Felo  de  sb. 
INTENTION. 
To  be  tried  by  circumstances.  229,  429,  508,  509 

In  cases  of  larciny  what  are  circumstances  evidencing  a  felo- 
nious intent.  509 
Antiently,  tho  not  now,  voluntas  reputabatur  pro  facto.  532 
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If  primaiy  loteDtion  be  to  beat,  tho  killiog  may  be  the  effect, 
yet  it  18  not  such  felonious  intent  as  makes  burglary. 

Pa^e  561 
IRELAND. 

Of  the  laws  ihert  of  treason.  147 

CesBtng  of  soldiers  expounded;  treason  by  18  H.  6.  i6. 

It  was  ebief  treason  charged  on  earl  of  Strafford  king^s  lieu* 
tenant  iheref  what  his  defense.  ai. 

By  10  H.  7.  in  Ireland  {Poining^s  law)  all  statutes  of  JBng- 
land  are  enacted  to  be  observed  there.  «    147 

25  E.  3.  declaring  treasons,  and  1  H.  4.  enacting,  that  nothing 
shall  be  treason,  but  what  is  within  that  acty  treasons  en- 
acted tfiere  tempore  H,  6.  and  afterwards  before  10  £1,  7. 
seem  not  to  be  repealed.  '  ib. 

General  introduction  of  statutes  of  England^  being  an  affirma- 
tive law  cannot  be  intended  to  takeaway  those  acis,  which 
were  made  in  Ireland  for  declaring  treason,  as  IS  H.S,  ib. 

Jict  ioi  earl  of  Sir  afford^  s  attainder  justly  repealed,  and  why. 

ib. 

Tho  part  of  the  dominions,  yet  no  part  of  the  realm  of  Eng- 
land  nor  infra  quatuor  maria,  155,  317,  693 

Ireland  hath  some  laws  for  treason  that  England^  and  some 
more,  yet  for  treason  in  Ireland  offender  may  be  tried  in 
England  by  35  H.  8.  155 

A.  peer  there  tried  here  for  treason  by  a  common  jury.    155, 

317,  693 
JUDGMENT. 

Court  ex  officio  to  give  judgment  for  treason;  but  if  hinges 
Serjeant  or  attorney  prays  it,  how  prayer  to  be  entered.  896 

The  formof  severe  judgment  for  high  treason.  350, 351,382. 

ii.  396,  397 

King  often  pardons  all,  but  beheading,  under  great  seal,  4*^. 

351,370.  ii.  412 

Women  to  be  drawn  and  burnt y  as  well  in  high  as  petit  trea* 
son.  351.  ii.  397,399 

Form  of  less  solemn  judgment  which  is  only  to  be  drawn  and 
hanged.  351.  ii.  397 

But  women  to  be  drawn  and  burnt.  351 

For  counterfeiting  great  or  privy  sealj  or  privy  signet j  or 

*    sign  manual.  187,  3^I»  ^^^*  ^^-  ^^^'  ^^^ 

For  counterfeiting  or  clippings  washings  &c.  king's  coin^  or 

foreigfi  coin  made  current.  219, 220,  223,  224.  351  to  354 

ii.  397,  398 
For  knowingly  importing  false  money  ad  instar  the  king^s 

coinf  with  intent  to  merchandize,  &c.  220 
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In  new  treasons  it  is  to  be  the  most  severe  judgment;  but 
contra  as  to  coin.     Pages  220,  221,  352,  353.  ii.  396,  397 

What  the  consequents  of  judgment  in  treason.  354 

In  high  treason  marshal  is  mentioned  as  officer,  by  whom 
execution  is  to  be  made,  in  the  very  judgment  in  B.  R. 

ii.411 

Judgment  oi treason  given  by  the  \oxAs p^r  assent  diiroj/diS 
a  transcendant  punishment  of  the  murder  of  the  duke  of 
Gloucester.  266, 267 

There  may  be  reasons  not  only  in  policy,  but  justice,  some- 
times for  a  parliament  to  vary  the  punishment  of  crimes,  in 
substance  the  same,  when  differenced  by  circumstances. 

270 

Judgment  for  misprision  of  treason.  374.  ii.  400 

For  petit  treason.  *  382.  ii.  399 

A  wife  or  servant  accessary  before  to  petit  treason^  judgment 
to  be  as  against  principal.  379 

But  if  accessary,  whether  before  or  after^he  a  stranger,  judg- 
ment shall  be  qudd  suspendatur^  fyc.  3.82 

Judgment  oi  peine  fort  4*  £/t<re,  where  prisoner  challenges 
thirty-six  in  petit  treason^  as  well  in  appeals  as  indict- 
ments, and  in  case  of  men,  as  well  as  women,  ii.  319,  399, 

400 

Misprision  of  petit  treason  punishable  by  fine  and  imprison- 
ment; so  is  misprision  of  felony.    .  375 

Judgment  in  all  cases  of  felony  ^  qudd  suspendatur  per  collum^ 
quousque  mortuus  fuerit.  ii.  399 

What  judgment  by  fVestm.  1.  in  misprision  of  felony j\i 
concealer  an  officer,  as  sheriflf,  t^c.  or  if  a  common  person. 

374,  375 

If  jury  in  case  of  indictment  for  murder  or  manslaughter^ 
find  the  homicide  to  have  been  involuntary^  fy  siCf  ^c. 
court  may  give  judgment  against  conclusion  of  verdict,  as 
that  the  fact  is  manslaughter,  tho  verdict  conclude  per 
ir^fortuniumj  or  se  defendendo.  471 

Where  thief  is  killed  of  necessity  in  pursuit,  if  special  matter 
be  found,  the  killer  shall  have  judgment,  quod  eat  inde 
sine  diCf  because  it  is  no  felony,  nor  causeth  any  forfeiture, 
so  much  as  of  goods,  and  so  differs  from  se  defendendo,  or 
per  infortunium  as  to  forfeiture  of  goods.  ii.  304 

One  indicted  oihomicide  se  defendendo,  ox  per  infortunium 
must  plead  to  it,  or  confess  it,  and  no  other  judgment, 
but  remittitur  prisonas,  or  he  is  bailed  ad  expect  a  ndam 
gratiam  regis.  ii.  395 

If  one  by  coroner's  inquest  be  found  to  have  killed  a  thief 
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assaulting  to  rob  him,  {•&.  he  shall  not  be  arraigned  on  that 
indictment,  but  be  dismist  without  any  judgment,      ii.  395 

If  one  be  indicted  of  murder  or  manslaughter^  and  on  no/ 
guilty  special  matter  is  found,  judgment  is,  qudd  eat  inde 
guietuSf  which  is  a  perpetual  bar;  but  if  found  guilty  se 
de/endendoj  judgment  is,  qudd  expectet  gratiam  regis. 

ii.  395 

Judgment  in  grand  and  petit  larciny.  504,  530.  ii.  40O 

In  th^'bote.  ii.  40O 

Judgment  of /veineybr/  4*  dure^  and  how  entered.       ii.  31 9, 

399,  40O 

How  judgment  in  case  of  allowance  of  clergy  entered,  ii.  395 

How  a  peer  must  aver  his  peerage,  and  pray  benefit  of  1  i?. 
6.  and  how  judgment  for  his  deliverance  shall  be  entered. 

iL  396 

If  it  be  alledged  that  prisoner  is  a  clerk  in  orders,  how  judg- 
ment shall  be  entered  af\er  his  reading;  and  the  like,  if  he 
plead  king'a  pardon  of  burning  in  the  hand.  ii.  396 

If  a  layman  pray  his  clergy,  and  it  appear  on  record  that  he 
had  it  before,  how  the  entry  is.  ib. 

And  so  if  he  prays  his  clergy ,  and  cannot  read.  i6. 

Where  judgment  on  acquittal  is  only  qudd  eat  inde  sine  die, 
and  there  is  defect  in  indictment,  it  shall  be  supposed  to  be 
gi^en  on  that  defect.  ii.  248 

Judgment  of  eat  inde  sine  die^  general  and  special,      ii.  392 

In  covenant  a  special  verdict  is  found,  and  on  perusal  of  de* 
claration  a  fault  therein  appears,  how  judgment  shall  be, 
so  as  not  to  be  a  bar  in  another  action.  iL  393 

If  given  generally,  it  shall  be  intended  on  verdict  and  merits. 

lb. 

In  a  quare  impedit  by  the  king  issue  is  joined,  and  found 
for  defendant,  it  is  alledged  in  arrest  of  judgment  that  no 
patron  is  named  in  the  writ,  judgment  shall  be  entered 
generally,  qudd  eat  inde  sine  die,B,iid  not  specially  on  plea 
in  abatement;  but  it  shall  not  bar  the  king  in  a  new  action, 
for  the  eat  sine  die  shall  be  applied  to  the  plea  to  the  writ 

ib. 

If  one  plead  in  bar  to  indictment  yet  if  indictment  insufficient, 
whether  eat  sine  die  shall  be  applied  to  insufficiency  of 
indictment,  or  to  plea  in  bar.  ib. 

Fit  to  have  the  eat  sine  die  special  in  that  case,  and  bow.  ib. 

If  one  plead  not  guilty^  and  be  acquitted,  judgment  is  not 
only  qudd  eat  inde  sine  diSy  but  ideo  consideratum  esfy 
qudd  eat  inde  queitusy  tho  at  king^s  suit.  iu  394 

If  entry  be  qudd  eat  inde  quietus^  prisoner  cannot  be  ar- 
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raigued  again,  tho  indictment  insuflScient,  till  judgment  of 
acquittal  reversed,  because  it  must  go  to  matter  of  the  ver- 
dict.      .  ii.  Pag€8  394,  395 

Where  prisoner  excepts  to  insufficiency  of  indictment,  or  court 
doth  It  ex  officio  J  how  judgment  to  be.  ib. 

Judgment  on  auier/oiis  acquit  convict  or  attaint,  and  con- 
fession by  king^s  attorney,  how  to  be  entered.  ii.  392 

How  judgment  entered  on  plea  of  pardon,  and  how  allow^ 
ance  thereof  entered  in  the  margin.  ii.  391,  392 

One  ontisLwed  of  felony  or  treason^  tho  no  other  judgment 
but  utlegatum  est  per  judicium  coronatorum  is  of  itself 
an  attainder,  and  subjects  offender  to  such  award  thereon 
to  be  made  by  court,  as  is  suitable  to  the  offense,      ii.  399 

Judgment  qudd  auspendatur,  ^c,  to  be  given,  as  well  against 
a  peer,  as  another,  in  case  of  felony,  and  cannot  otherwise 
be  given  by  court,  or  executed  by  sheriff.  ib. 

Tho  judgment  regularly  against  the  king  is  salvo  jure  regis, 
yet  contra  in  case  of  life.  ii.  247 

Former  acquittal  by  judgment  not  only  a  bar  of  new  indict- 
ment for  same  offense ;  but  if  party  is  indicted  de  novo,  and 
outlawed  thereon,  he  may  assign  his  former  acquittal  for 
error  in  that  outlawry,  and  reverse  it  for  that  cause,  and 
in  thai  case  how  judgment  to  be.  ii.  243,  244 

These  words,  Eyt  judgement  de  vy  S^  member  in  an  act 
create  a  felony.  627,  641,  703 

Court  may  respite  judgment  on  acquittal,  if  against  full  evi- 
dence. iL  310 

In  England  law  more  determinate  than  in  other  places,  and 
leaves  as  little  as  may,  to  arbitriumjudicis,  13 

It  doth  not  allow  an  arbitrary  power  to  the  judge  to  change 
punishment  law  inflicts.  19 

TAorp,  C.  J.  was  sentenced  to  death  before  special  commis- 
sioners assigned  ad  judicandam  secundum  voluntatem 
regis,  in  respect  of  the  oath  made  by  him  to  the  king  and 
broken,  whereby  he  had  bound  himself  to  that  forfeiture, 
that  judgment  was  affirmed  in  parliament,  but  with  what 
caution  to  prevent  such  arbitrary  course  of  proceeding  for 
the  future.  .  262,263 

One  indicted  of  arson  pleaded  not  guilty^  and  a  special  ver- 
dict was  found,  and  special  matter  adjudged,  no  felony; 
yet  on  same  indictment  prisoner  adjudged  to  the  pillory; 
sed  quaere,  ii«  172 

One  indicted  of  felony  before  justices  of  oyer  and  terminer, 
4*c.  is  convict,  if  record  of  conviction  and  prisoner  be  re- 
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movad  into  B.  R.  B.  B.  may  give  jadgment  thereon,  bat 
what  to  be  done  previously  thereto.        ii.  Pages  40 1,  404 

No  other  remedy  before  11  ^T.  6.  ^  1  ^S.  6.  for  •judgment  to 
be  given  on  persona  reprieved  before  jndgmenL  401 

Where  prisoner  hath  not  always  from  his  arraignment  re- 
mained in  custody  of  court,  where  he  first  had  judgment, 
but  is  brought  in  by  cap.  by  sheriff,  he  shall  not  be  estopped 
from  saying  he  is  another  person,  and  issue  may  be  taken 
thereon,  and  shall  be  tried  before  execution  awarded ;  and 
if  he  stand  mutey  it  shall  be  enquired  ex  officio^  whether  of 
malice.  ii.  402,  407 

But  contra,  if  in  custody  of  same  court  from  his  first  arraign- 
ment, or  if  he  had  been  bailed,  and  came  in  and  rendered. 

ib. 

Where  party  outlawed  or  abjured  comes  by  process  into  B,R, 
he  shall  be  demanded  what  he  can  say  why  execution 
should  not  be  awarded  on  record  removed ;  and  if  he 'con- 
fess Yiima&M  same  person,  execution  shall  be  awarded.     iL 

402,  407 

By  14  H.  6.  justices  of  nisiprius  on  transcript  of  record  have 
power  to  give  judgment  and  award  execution;  but  then 
prisoner  must  be  sent  by  habeas  corpus  to  sheriff  of  county, 
where  nisiprius  is^  or  else  shall  be  bailed  to  appear  there. 

ii.  403,  404 

But  they  may  return  postea  into  B,  R.  and  there  judgment 
may  be  given,  as  at  common  law.  ii.  404 

In  what  cases  execution  shall  not  be  awarded  without  de- 
manding what  prisoner  has  to  say  against  it.    ii.  401,  407, 

408 

Form  of  award  of  execution  in  B.  R.  ii.  409,  411 

Fick  CORBUPTION  AND  RESTITUTION  OF  BlOOD,  ExSCUTIOV 

AND  Reprieve,   Fobfeiturb,  Gaol-delivebt,   King's 

Bench,  Oteb  and  Tebminbb. 
JURISDICTION. 
Where  temporal  judge  may  incidently  take  notice,  whether 

a  tenet  be  heresy,  or  not.  400, 407, 408 

Interpretation  of  a  statute  belongs  to  common  law.  408 

Justices  of  C.  B.  cannot  hold  plea  on  indictment  or  appeal  in 

capital  causes.  498 

Where  proceedings  of  judges  in  capitals  without  strict  extent 

of  their  commission,  or  where  their  commission  happens 

to  be  determined,  are  great  misprisions.  498,  499 

Altho  felony  be  limited  to  special  jurisdiction,  yet  misprision 

of  it  may  be  tried  by  a  common  jury  and  before  general 

commissioners  of  oyer  and  terminer.  653 
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A  justice  of  peace  of  county  where  fact  done,  cannot  in  foreign 
county  do  any  act  of  jurisdiction^  as  imprison,  but  what  he 
may  do:  Ptfge  581.  ii.  50,  51 

Vide  Admiraltt,  Arrsst,  Commission,  Court,  Gaol-dr- 
LivsRY,  Homicide,  Justice  of  Assise,  Justice  or  Peace, 
Kino's  Bench,  Murder  and  Manslaughter. 
JURY. — Grand  Jurt. 

Special  provision  omde  for  quality  of  indictors  in  Lancashire. 

286.  ii.  52* 

So  in  cases  of  murders,  ^e.  committed  in  king's  palace. 

ii.  5S« 

Of  grand  inquests  before  justices  in  Eyre.  ib. 

On  summons  of  a  session  of  the  peace,  form  of  precept  for 
return  of  grand  jury;  a  scire  facias  also  issues  to  all  cor- 
oners, constables,  ^c.  to  be  there  at  that  day.  154* 

According  to  others,  a  venire  facias  issues  to  summon  grand 
jury.     Fide  the  form.  ib. 

On  commissions  of  oyer  and  terminer^  or  gaol-delivery^ 
^  form  of  like  venire.  ib. 

On  this  precept  sheriff  returns  twenty-four  or  more  out  of 
whole  county,  viz.  a  competent  number  out  of  every  hun- 
dred, out  of  which  grand  inqaest  of  sessions  of  peace,  oyer 
and  ierminer,  or  gaol-delivery  are  taken  and  sworn  ad 
inquirendum,  fyc.  not  as  antiently  in  Eyrcy  which  was  a 
kind  of  grand  inquest  out  of  every  hundred.  ib. 

In  some  counties  which  consist  of  gildable  and  such  franchise, 
where  antiently  several  justices  of  gaol-delivery  sat,  as  in 
Suffolk,  there  are  two  grand  juries,  one  for  the  gildable, 
another  for  the  franchise.  ib. 

Indictors  to  be  probi  ^  legates  homines,  and  must  be  so  re- 
turned; and  this  holds,  as  well  in  coroner's  inquests,  as 
other  indictments  or  presentments.  ii.  155*,  l67 

If  any  of  them  be  outlawed,  tho  in  a  personal  action,  it  is 
pleadable  in  avoidance  of  indictment.  303.  ii.  155* 

Who  not  probi  4*  legales  homines;  where  one  is  not  legdlis 
homo,  tho  twelve  beside  without  exception,  indictment 
may  be  quashed  by  plea.  iL  155*,  167 

They  must  be  king's  liege  people.  ii.  155* 

And  must  be  returned  by  sheriff  or  bailiffs  of  franchises,  with- 
out nomination  of  any,  save  by  sworn  bailiffs.  tb. 

All  indictments  taken  contrary,  void.  ib. 

What  freehold  indictors  ought  to  have.  ib. 

By  statute  how  justices  of  gaol-delivery,  or  peace,  (one  of 
quorum)  in  open  sessions  may  reform  pannel  of  grand 
jury.  ii.  36, 155*,  156* 

VOL.  II. — 37 
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^  Grand  jury  sworn  first  day  commooly  serves  whole  sessions 
of  peace;  ^c.  yet  court  may  grant  another  grand  inquest  to 
be  returned  and  sworn,  and  in  what  that  may  be. 

ii.  Page  156* 

If  on  record  it  appear  that  grand  inquest  was  returned  after 
first  day  of  sessions,  unless  adjournment  be  entered  on 
record,  it  is  erroneous.  ib. 

By  statute  grand  inquest  may  be  impannelied  to  inquire  of 
concealment  of  another  grand  inquest,  and  tho  it  mentions 
only  a  grand  inquest  to  be  returned  by  justices  of  peace, 
yet  it  extends  to  B,  R.  and  possibly  to  sessions  of  oyer  and 
iermineTy  and  gaol-deiivery;  tho  that  can  rarely  come  in 
question,  because  sessions  of  peace  ordinarily  accompany 
those  commissions.  ii.  156, 157, 160 

This  proper  way  of  punishing  grand  inquest,  if  they  refuse  to 
present  such  things  as  are  within  their  charge.  ii.  157 

Grand  inquest  before  justices  of  gaol-delivetyj  ^c.  ought 
only  t6  hear  evidence  for  the  kingf  and  in  case  of  probable 
evidence  ought  to  find  the  bill,  and  why,  {sed  quaere)     ik. 

Where  they  may  return  the  bill  ignoramus.  ib. 

If  it  appear  that  \A.  was  killed  by  B.  and  a  bill  of  murder  be 
presented,  regularly  they  ought  to  find  the  bill  for  murder, 
and  not  for  manslaughter,  fyc.  and  why.    491,  492.  ii.  158 

If  a  bill  be  against  one  for  murder,  and  grand  inquest  on 
evidence  before  them,  or  their  own  knowledge  be  satis- 
fied, that  it  is  but  per  infortunium  or  se  d^endendoj  and 
accordingly  return  bill  specially,  court  may  remand  them 
to  consider  better  of  it,  or  hear  evidence  at  the  bar,  and 
accordingly  direct  grand  inquest.  ii.  158 

A  judge  blamed  for  fining  grand  inquest  for  such  a  return,  ib. 

If  a  bill  be  for  murder,  and  it  doth  constare  de  persond  ocd- 
dentisj  whether  they  can  find  bill  for  manslaughter,  and 
ignoramus  for  the  murder,  and  whether  court  be  bound 
to  receive  such  a  return.  ii.  158  to  162 

Whether  they  can  be  fined  for  such  a  return.  ib. 

If  evidence  to  grand  inquest  be  given  at  the  bar  on  indict- 
ment in  B.  R.  and  grand  inquest  will  not  find  a  bill  accord- 
ing to  direction  of  that  court,  in  what  instance  they  are 
fineable.  ^  ib. 

If  justices  of  oyer  and  terminer,  or  gaoUdelivery,  having 
heard  evidence  at  bar,  grand  inquest  will  not  find  accord- 
ing to  their  directions,  justices  may  bind  them  over  to 
appear  in  B.  R.  and  on  information  against  them,  they 
may  be  fined,  {aed  qumre)  ii.  160 

Fines  set  on  them  by  justices  of  peace,  oyer  and  terminer ^ 
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and  gaoUdeUvery  for  concealments  or  non^presentments  in 
any  other  manner  than  that  prescribed  by  3  H.  7.  not  war- 
rantably  by  law.  ii.  Page  160 

Progress  of  fines  set  on  jaries,  first  on  grand  inquests,  then 
on  petit  juries  for  not  finding  according  to  direction  of  court, 
and  then  on  jurors,  in  civil  causes  for  not  finding  in  point 
of  fact  according  to  court's  direction,  ii.  160,  311 

Objections  against  setting  such  fines.  ii.  160, 161 

Grand  jury  sworn  to  keep  king^a  council  undiscovered;  dis* 
closing  whereof  was  formerly  felony,  which  is  now  only 
fineable.  ii.  161 

If  thirteen  or  more  be  of  grand  inquest,  a  presentment  by  less 
than  twelve  ought  not  to  be ;  but  if  there  be  twelve  assent- 
ing, tho  some  of  the  rest  of  their  number  dissent,  it  is  a 
good  presentment.  ib. 

But  on  trial  by  petit  jury,  it  can  be  by  no  more  or  less  than 
twelve,  and  all  assenting  to  the  verdict.  ib. 

If  presentment  be  delivered  into  a  court  of  sessions  and  re- 
ceived, no  averment  lies,  that  it  was  not  assented  to  by 
twelve.  ii.  168 

Contruy  in  case  of  presentment  by  a  leet,  for  party  distrained 
may  io  aver.  ib. 

Why  indictors  presumed  to  be  indifierent.  ib. 

A  good  exception,  that  one  procured  himself  to  be  returned 
on  grand  inquest.  ib. 

If  bill  be  for  murder,  and  they  return  it  billa  vera  quoad  man- 
slaughter, and  ignoramus  quoad  murder,  what  words  it  is 
usual  to  strike  out  in  presence  of  grand  jury,  and  so  to 
receive  bill.  ib. 

What  safest  way  with  respect  to  this  and  like  cases.  ib. 

Indorsement  makes  not  indictment,  but  bill  aflBrmed.         ib. 

Difference  between  presentment  by  grand  jury  of  county  and 
a  liberty.  ii.  167, 168 

Indictment  of  aliens  to  be  by  grand  inquest  of  English. 

ii.  271 

In  what  county  party  indictable*     Vide  County. 

Vide  Indictmbnt,  Pr£sbntmxnt. 

Petit  Jxtht. 

By  27  Eliz.  precedent  of  commission  to  give  judgment  with- 
out  trial  by  jury  primee  impressionis.  336 

In  dubiis  rather  to  incline  to  acquittal  than  conviction ;  cau- 
tion against  the  wit  and  invention  of  accusers,  and  odious- 
ness  of  the  accused.  87,  300,  509,  636 

Not  to  be  transported  with  heinousness  of  the  offense.     636 
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Usually  at  same  sessions  the  seyeral  indictments  against  same 
persons  tried  by  same  jury.  Poge  545 

Jurors  triers  of  credit  of  witnesses^  as  well  as  truth  of  fact. 

635.  ii.  235,  276,  277,  313 

After  not  guilty  received  and  recorded,  sheriff  returns  pannel 
of  jury.  ii.  293 

Oath  of  jury.  46, 

The  form  of  charge  giren  by  clerk  to  jury;  containing  the 
effect  of  their  inquiry.  ii.  394 

Tho  there  be  twenty  prisoners  at  the  bar  for  several  felonies, 
and  the  oath  is  general  to  try  between  king  and  prisoner  at 
the  bar,  yet  jury  to  inquire  of  no  more  than  what  partieu- 
larly  charged  with ;  and  tho  twenty  have  pleaded  and  stand 
at  the  bar,  when  jury  is  sworn,  yet  court  may  stay  at  any 
number,  and  jury  stand  charged  with  no  more.  tA. 

When  they  go  from  the  bar,  and  have  brought  in  their  ver- 
dict, then  if  same  jury  pass  on  the  remaining  prisoners,  yet 
they  are  to  be  called  over  again,  and  reminded  of  their 
challenges,  and  jury  sworn  de  novo  on  their  trial.  t&. 

By  antient  law,  if  jury  sworn  had  been  once  particularly 
charged  with  a  prisoner,  it  was  commonly  held  they  must 
give  up  their  verdict,  and  they  could  not  be  discharged 
before.  iL  294 

Yet  contrary  course  hath  long  obtained.  iL  295 

Where  court  may  discharge  jury  sworn,  and  charged  to  try 
one  non  compos.  35 

If  after  jury  sworn  and  departed  from  bar,  one  wilfully  goes 
out  of  Town,  the  eleven  cannot  give  any  verdict  without 
the  twelfth;  but  twelfth  shall  be  fined  for  his  contempt; 
and  that  jury  may  be  discharged,  and  new  jury  sworn,  and 
new  evidence  given,  and  verdict  taken  of  new  jury. 

ii.  295,  296,  909 

If  a  jury  be  charged  with  several  prisoners,  and  court  finds 
jury  partial  to  one,  court  may  discharge  jury  of  that  pri- 
soner, and  put  him  on  his  trial  by  another  jury.        ii.  296 

Twelve  sworn  to  try  the  issue;  after  departure  ^tf.  one  of  them 
leaves  his  companions;  by  consent  of  all  parties  B.  another 
of  the  pannel  is  sworn  in  J2,^s  place,  w^.  returns,  and  being 
examined,  why  he  departed,  answered  to  drink,  and  de- 
nied, on  oath,  that  he  had  spoken  with  defendant ;  whereon 
B.  was  discharged,  and  verdict  taken  of  Jl.  and  the  other 
eleven,  and  •/?.  fined  for  contempt.  id. 

If  thirteen  be  sworn  by  mistake^  swearing  of  last  is  void,  and 
the  other  twelve  shall  serve.  ib. 

No  verdict  can  be  taken  of  less  than  twelve,  and  it  is  error; 
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and  so  in  a  presentment ;  but  if  twelve  be  recorde4  sworn^ 
no  averment  lies  that  one  was  unsworn.  ii.  Page  296 

Court  at  common  law  may  on  just  cause  remove  a  juror  after 
sworn.  tft. 

Wiien  jurors  depart  from  the  bar,  a  bailiff  ought  to  be  swbrn 
to  keep  them  together,  and  not  to  suffer  any  to  speak  with 
them.  ii.  296 

After  their  departure  they  may  hear  one  of  the  witnesses 
again  in  open  court,  and  may  desire  to  propound  a  ^ue^/ioii 
to  the  court  for  their  satisfaction ;  and  it  shall  be  granted, 
so  it  be  in  open  court;  but  if  otherwise,  this  appearing  by 
examination  in  court,  and  indorsed  on  poatea  will  avoid 
the  verdict  ii.  296,  307 

If  they  agree  not  before  departure  of  justices  of  gaol-delivery^ 
they  must  be  conveyed  along  in  carts^  and  judge  may  take 
and  record  their  verdict  in  a  foreign  county;  quaere,  whe- 
ther in  such  cases,  the  session  may  be  adjourned  before 
verdict  taken.  ib. 

If  there  be  eleven  agreed,  and  but  one  dissenting,  who  says 
he  will  rather  die  in  prison  than  consent,  yet  verdict  shall 
not  be  taken  by  eleven,  nor  refuser  fined  or  imprisoned,  ib. 

For  most  part  in  Eyre  petit  jury  were  all  of  same  hundred 
where  offense  done ;  but  now  jury  that  tries,  as  well  as 
inquires  is  generally  of  rest  of  county.  it.  301 

Any  of  the  jury  eating  or  drinking  before  they  have  given  up 
their  verdict,  fineable.  ii.  297, 306 

But  antiently,  if  at  charges  of  either  party,  verdict  set  aside, 
but  not  so  now.  ib. 

If  at  charges  of  prisoner^  afterwards  found  guilty,  verdict 
stands.  ib. 

But  if  they  acquit  him,  judge  before  whom  verdict  given,  may 
record  special  matter,  and  thereon  verdict  shall  be  set  aside, 
and  a  new  trial  granted.  ib. 

A  juryman,  who  hath  a  piece  of  evidence  in  his  pocket,  and 
after  jury  sworn  and  gone  together,  shews  it  to  them,  is 
fineable;  but  verdict  not  avoided,  tho  case  appears  on  ex- 
amination, ii.  306,  307 

But  if,  after  jury  sworn,  either  party  deliver  a  piece  of  evi- 
dence to  jury,  and  verdict  is  given  for  him,  it  shall  avoid 
it;  but  then  it  must  appear  by  examination,  which  must 
be  indorsed  on  poatea  or  verdict,  so  as  it  appear  of  record, 
and  not  barely  by  affidavit  made  after;  but  if  verdict  be 
given  against  him  that  delivered  the  evidence,  it  is  good. 

ii.  307 

If  a  piece  of  evidence  under  seal  be  read  in  court,  jury  ought 
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regularly  to  hare  it  with  them;  but  contra^  if  not  nnder 
seal.  ii.  Page  SOT 

If  after  jury  sworn,  a  piece  of  evidence  not  under  seal  be  b^ 
court  deliTered  to  jury,  it  avoids  not  the  verdict.  ib. 

So  if  delivered  by  a  mere  stranger,  if  verdict  given  against 
him,  on  whose  behalf  delivered.  ib. 

If  after  jury  gone  from  bar,  they  send  for  a  witness,  w^ho 
repeals  his  evidence  to  them,  this  appearing  by  examina- 
tion,  and  being  indorsed  on  posUa  avoids  the  verdict;  bat 
witness  may  be  heard  again  in  open  court,  and  court  or 
parties  re-examine  him.  ii.  296,  307 

If  depositions  are  read  in  open  court  to  the  jury,  and  as  thejr 
are  going  from  the  bar,  solicitor  for  the  king^  without  con- 
sent of  parties,  or  order  of  court  delivers  copies  of  them  to 
the  jury,  if  they  find  against  him,  on  whose  part  these 
were  delivered,  verdict  is  good;  but  if  for  him,  and  this 
appears  by  examination  indorsed  on  postea,  verdict  shall 
be  quashed,  and  a  new  venire  or  award  for  new  jury 
returned.  ii.  S08 

After  evidence  given,  where  divers  written  evidences  arfe  read 
on  both  sides,  and  clerk  is  making  up  his  bundle  of  evi* 
dences  nnder  seal  to  deliver  to  jury,  solicitor  for  plaintiff 
delivers  a  bundle  of  depositions  to  jury,  some  whereof 
were  read,  some  not,  and  on  examination  this  appeared, 
tho  jury  swore  they  opened  not  bundle  delivered  by  soli- 
citor, yet  verdict  for  plaintiff  for  this  cause  avoided  (mat- 
ter being  indorsed  on  the  record,)  and  a  new  venire 
awarded.  ih. 

It  might  have  been  a  misdemeanor  for  jury  to  have  looked 
into  bundle  delivered  by  solicitor.  ih. 

If  party  after  jury  sworn  speak  with  a  juryman  of  foreign 
business,  this  avoids  not  verdict  after  given  for  him.       ib. 

But  if  he,  or  any  in  his  behalf  say  to  a  juryman  after  his  de- 
parture from  the  bar,  and  before  verdict  given,  the  ease  is 
clear  for  plaintiffs  this  shall  avoid  verdict,  if  given  for  him, 
for  it  is  new  evidence.  ib. 

If  t^.  be  challenged  off,  and  twelve  more  sworn,  yet  ^S.  goes 
with  them,  and  is  present  at  their  consultation,  if  w^.  gives 
no  new  evidence,  nor  intermeddles,  verdict  good,  but  d. 
shall  be  fined.  ii.  309 

If  one  of  the  indictors  be  returned  on  petit  jury,  and  do  not 
challenge  himself,  he  shall  be  fined.  ib. 

If  a  jury  say  they  are  agreed j  and  it  being  asked,  who  shall 
say  for  them,  they  say  their  foreman^  but  on  further  in- 
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quiry  they  are  not  agreed,  eirery  one  of  them  shall  be  fined 
apart.  ii.  Page  309 

If  a  juryman  be  called  and  refuse  to  appear,  or  if  having 
appeared  withdraw  himself  before  sworn,  fineable.        ib. 

So  if  challenged,  and  while  it  is  trying  he  withdraw,  and 
challenge  be  over-ruled,  and  he  be  not  present  to  be 
sworn.  ib. 

If  eleven  were  agreed,  and  the  twelfth  refused,  formerly  such 
juryman  hath  been  fined,  and  inquest  taken  by  the  other 
eleven.  ib. 

But  both  these  courses  now  disallowed.  ib. 

If  jury  convict  against  reason  and  evidence,  or  without  evi- 
dence, and  against  direction  of  court,  court  may  reprieve 
convict  before  judgment,  and  certify  king  for  his  pardon. 

ii.  309,  310 

Court  may  respite  judgment  on  acquittal,  if  against  full  evi- 
dence, ii.  310 

In  such  ease  king  may  have  an  attaint.  t&. 

By  statute  justiciar  or  steward,  before  whom  any  one  is  ac- 
quit of  felony  against  pregnant  evidence  in  Wales,  or  the 
Marches  thereof,  may  bind  over  the  jurors,  ^e.  ib. 

Several  instances  of  jurors  finding  against  evidence,  being 
fined,  but  not  warranted  by  law.  ii.  160,  310  to  314 

Where  fined  for  their  confederacy  and  practice.  ii.  311 

Where  in  case  of  inquest  of  office  jurors  not  finding  according 
to  evidence,  have  been  fined.  ib. 

Whether  B.  B.  can  fine  jurors  for  verdict  against  evidence,  ib. 

Jurors  to  be  freemen,  regularly  freeholders.  ii.  264 

Legates;  without  any  just  exception.  ib. 

De  vicineio;  but  this  not  strictly  required,  for  they  of  one 
side  of  the  county  are  by  law  de  vicineio  to  try  an  offense 
of  the  other  side  of  the  county.  ib. 

By  antient  law,  if  jurors  by  mistake  or  partiality  give  their 
verdict  in  court,  yet  th0y  may  rectify  it  before  recorded,  or 
go  together  again  and  reconsider  it  ii.  299,  300,  310 

If  recorded,  they  cannot  retract,  or  alter  it.  ii.  300 

In  felony  or  treason  no  privy  verdict  can  be  given.  i& 

For  jury  process.    Fide  Trial.. 

Vide  Challengb,  Vebdict. 
JUSTICE  OF  ASSISE  AND  NISI  PRIUS. 

Justices  of  aissise  are  to  send  their  records  determined  into  the 
Exchequer  at  Michaelmas.  ii.  31 

By  statute  no  man  of  law  shall  be  justice  of  assise,  where 
born,  or  he  doth  inhabit,  but  it  is  usually  ^dispensed  with 
by  a  non  obstante..  ii.  32 
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Whether,  by  27  E.  1.  definibu^j  they  may  deliver  gaol  ^with- 
out any  other  commission,  and  give  judgment  of  felons. 

^    iL  Pagti  39,  403 
Safe  to  have  a  special  commission  for  that  pmrpose.    iL  39^ 

In  case  of  counterfeiting  coin  on  3  iX  5.  they  ezpresly  must 
have  a  special  commission.  '  iL  40 

If  indieunent  in  the  country  had  been  removed  into  B.  JS.  and 
prisoner  (here  had  pleaded  not  guiUyj  after  21  E.  1.  and 
before  6  H.  8.  the  transcript  of  record  might  have  been 
transmitted  to  have  been  tried  at  niri  pritss,  and  so  in  ap- 
peal ii.  39,  403 

Naming  them  justices  of  nisiprius  in  27  E.  I.  is  nothing,  bat 
the  description  of  their  persons,  to  whom  commissions  of 
gaol-delivery  shall  be  directed.  ii.  40 

Justices  of  nisi  priua  could  not  at  common  law  give  judg- 
ment in  appeal  or  indictment  sent  them  out  of  B.  B.  by 
nisiprius  to  be  tried,  no  more  than  in  other  ordinary  civil 
causes,  because  they  have  but  transcript  of  record,  and  dieir 
commission  is  only  ad  iriandum  exiium.  •  iL  403 

In  appeals,  justices  of  nisipritss  may  inquire  of  abettors,  and 
give  judgment,  and  if  plaintiff  nonsuit,  arraign  prisoner  at 
king^s  suit  ii.  41 

May  allow  clergy  to  a  convict  of  manslaughter  on  appeal,  ib. 

May  by  statute  proceed  to  trial  and  execution  on  indictment 
removed  by  certiorari^  and  sent  down  to  be  tried  by  them. 

ib. 

By  14  H.  6.  have  power  in  all  felonies  and  treasons  to  give 
judgment,  and  to  award  execution.  350.  ii.  403 

This  statute  gives  them  no  power  to  inquire  of  abettors  in 
appeal,  nor  to  arraign  on  a  nonsuit  before  them  at  king^s 
suit.  350.  ii.  403 

Justices  of  nisi  prius,  nient  obstante  14  £7.  6.  may,  in  case 

of  indictment  or  appeal  sent  them  out  of  B.  B.  return 

postea  into  B.  B.  and  there  judgment  may  be  given  as  at 

common  law.  iL  404 

JUSTICE  OF  PEACE. 

They  have  no  jurisdiction  in  treason,  except  as  a  felony 
[which  treason  includes,]  and  as  a  breach  of  the  peace; 
they  may  take  examination  of  traitors,  and  imprison  them, 
and  take  information  of  witnesses,  and  bind  them  over, 
and  transmit  these  examinations  and  informations  to  next 
gaol-delivery,  ^c.  350,  373,  580.  iL  44 

They  cannot  regularly  arraign,  try,  and  give  judgment  ia 
treason,  unless  in  such  cases>  as  are  by  special  act  com* 
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tnitted  to  their  cogDizance,  because  their  commission  ex- 
teods  not  to  it.  Pages  350,  372.  ii.  44 

Per  jRollSf  C.  J.  they  may  take  indictment  of  treason^  tho 
they  cannot  try  it.  372 

By  some  ads  may  take  indictments  of  particular  treasons, 
bat  must  certify  them  into  B.  R,  or  goof-delivery,     ii.  44 

May  issue  their  warrants  within  precincts  of  their  commis- 
sion for  taking  persons  charged  of  crimes  within  cogni- 
zance of  sessions,  and  bind  them  over  to  appear  there,  tho 
not  indicted,  notwithstanding  lord  Cokeys  opinion  to  the 
contrary.  579 

Where  justice  of  foreign  county  may  grant  his  warrant,  and 
commit  offender ;  and  where  offender  taken  in  a  foreign 
county  must  be  carried  before  a  justice  of  proper  or 
foreign  county,  or  which  of  them.   Vide  Arrxst. 

If  •$.  be  in  commission  of  peace  in  proper  county,  and  happen 
to  be  ib  a  foreign  county,  and  complaint  is  made  to  him 
of  a  felony  done  in  proper  county,  as  he  cannot  issue  a 
warrant  to  take  party,  so  neither  can  he  imprison  in  foreign 
count7,  because  an  act  of  jurisdiction;  but  he  may  take 
oath  of  party  robbed  in  pursuance  of  27  Eliz.  or  may  take 
examination  or  iuforroarion,  or  recognizance  in  foreign 
county  (sed  qumre  of  the  last,}  but  cannot  compel  them  by 
imprisonment.  581.  ii.  50,  51 

One  is  a  justice  in  two  adjacent  counties,  tho  by  several  com«% 
missions,  whilst  he  lives  in  one  county,  may  send  his  war- 
rant to  arrest  in  the  other.  580 

Convenient,  tho  not  always  necessary,  to  take  information 
on  oath;  if  party  suspected,  then  to  set  down  cause  of 
suspicion.  582 

When  necessary  or  not  to  bind  party  to  prosecute  before 
warrant  issued.  ib. 

Previous  to  commitment  three  things  required.  1.  Exami- 
nation of  party  accused,  but  without  oath.  2.  Further 
examination  of  accusers  and  witnesses  on  oath.  3.  Bind- 
ing over  prosecutor  or  witnesses  to  next  assises,  4*c. 

585.  ii.  1 1 1 

Examinations  ought  to  be  in  writing  without  oath,  and  re<^ 
turned  or  certified  to  next  gaol-delivery,  S^e.  and  being 
*sworn  by  justice  or  clerk  to  be  truly  taken,  may  be  given 
in  evidence:  585.  ii.  52 

If  justice  at  return  of  warrant  cannot  take  examination ;  he 
may  ore  temis  order  officer  to  detain  prisoner  till  next  day, 
and  this  detainer  justifiable  without  shewing  particular 
cause,  or  any  warrant  in  scripiis.  ib. 
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Time  of  detainer  must  be  reasonable.  Page  586.  ii.  46,  121 
Information  of  prosecutor  or  witnesses  to  be  in  writing  on 
oathy  and  returned  or  certified  at  next  sessions,  ^c,  and 
being  sworn  by  justice  or  clerk,  fyc.  to  be  truly  taken,  may 
be  given  in  evidence  against  prisoner,  if  witnesses  dead,  or 
unable  to  travel.  305,  306,  586.  ii.  52,  120 

Whether  justices  of  peace  of  a  foreign  county  may  transmit 
such  informations  before  justices,  of  gaol^livery  of  pro- 
per county.  305,  306 
If  justice  commit  or  bail  prisoner,  he  is  to  take  surety  of  pro- 
secutor to  prosecute,  and  of  witnesses  to  appear  and  give 
evidence,  and  on  refusal  may  commit  them  to  gaol.      &S5^ 

586.  ii.  121 
Escapes  within  their  jurisdiction.  600 

They  (nient  obstante  clause  in  their  commission)  are  not 
comprized  under  name  of  justices  of  oyer  and  terminer, 

686,  687.  ii.  23,  44 
Where  necessary  to  enter  their  adjournments.  ii.  24 

Where  they  may  or  not  proceed  same  sessions  against  party 
indicted  before  them.  ii.  26,  29,  48 

They  were  by  statute  to  send  their  indictments  not  deter- 
mined to  justices  o{  gaol-delivery  J  whether  felonies  or  tres- 
passes, if  party  in  gaol  or  bailed,  but  now  unnecessary. 

ii.  32, 48 
Where  they  m&y  deliver  prisoners  by  proclamation  or  not 

ii.  34, 46 
Have  power  by  statute  to  reform  ore  tenus  either  pannel  of 
grand  or  petit  jury.  ii.  36,  155*,  156%  265 

They  cannot  make  out  process,  when  indictment  delivered 
over  to  justices  o(  gaol-delivery,  ii.  37 

Conservators  of  the  peace  how  antiently  assigned.  ii.  42 

First  establishment  of  justices  of  peace  by  1  E,  3.     iL  42,  99 
Hearing  and  determining  given  them  by  1^  E.  3.       iu  42, 

48, 109 
Commission  of  peace  founded  in  these  and  other  acis^  iL  42 
Consisted  antiently  of  three,  now  only  two  assignavimus. 

ib. 
Of  the  first  and  the  powers  it  gives.  ii.  42 

So  of  the  second.  iL  42,  43, 44 

Distribution  of  powers  given  them.  ii.  43 

In  returns  or  making  up  of  records  before  justices  of  peace 
touching  indictments  or  convictions,  how  they  must  be 
stiled.  iL  43, 44 

Justices  of  peace  have  power  by  statute  to  hear  and  determine 
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murders  or  manslaughters^  but  seldom  do,  or  any  crime 
oust  of  clergy,  and  why.  ii.  Pages  45,  46 

Justices  of  peace  may  take  indictment  o{se  defendendo,  ii.  45 

May  take  inquisition  touching  felo  de  se^  if  not  inquired  be- 
fore coroners,  it  need  not  be  super  visum  corporis,  but  is 
traversable.  414,  419.  ii.  46 

May  by  statute  proceed  on  indictment  taken  before  former 
justices  of  peace  in  the  county,  but  cannot  proceed  on  in- 
dictment taken  before  commissioners  of  oyer  and  terminer^ 
or  gaol-delivery.  ii.  46 

But  by  statute  indictment  taken  before  sheriff  in  his  Turn^  to 
be  delivered  to  them  at  next  sessions,  and  they  may  pro- 
ceed thereon.  ib. 

Commission  of  oyer  and  terminer  in  the  county  determines 
second  assignavimus  of  commission  of  peace  ad  audien* 
dum  ^  terminandumy  quod  qumre.  ii.  47 

Genera)  commission  of  peace  in  county  determines  not  power 
of  former  justice  by  charter,  nor  of  justice  in  a  city  or 
corporation  parcel  of  county.  ib. 

Where  no  words  of  exclusion,  justice  of  peace  of  county  have 
a  concurrent  jurisdiction  with  those  by  charter,  and  so  if 
they  be  justices  by  commission  in  town  or  city.  t6. 

King,  notwithstanding  charter,  may  grant  commission  of 
peace  specially  in  that  city  or  county,  and  they  will  have 
concurrent  jurisdiction  with  justices  by  charter.'  ib. 

But  if  franchise  be  granted  itd  quddjusticiarii  comitates  se 
non  intromittanty  tho  subsequent  commission  be  granted 
in  county  at  large,  they  have  no  jurisdiction  in  this  cor- 
poration or  town ;  but  qusere^  whether  indictment  or  ses- 
sion in  the  franchise  be  void,  or  only  contempt  in  justices. 

ii.  47, 48 

Sessions  private  and  public.  ii.  48 

Business  of  private,  ale-houses,  poor,  ^e.  ib. 

Public  subdivided  into  general  quarter-sessions  and  general 
sessions.  iL  49 

Both  to  be  summoned  by  precept  in  king^s  name.  i6. 

In  either  of  these  sessions  they  may  proceed  in  matters  within 
their  commission,  as  to  take  indictments,  try  felons,  S^e.  ib. 

By  particular  acts  spme  things  limited  to  the  quarter-ses- 
sions.   *  ib. 

When  quarter-sessions  to  be  held.  ii.  49,  50 

Are  variously  held  in  several  counties,  and  yet  good.     ii.  50 

In  Middlesex  regularly  but  two  sessions,  yet  they  may  hold 
quarter-sessions.  ^  ib. 
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Justices  to  execute  their  authority  as  justices  of  peace  within 
eounty,  where  justices.  ii.  Page  SO 

If  justice  live  or  he  out  of  his  county,  he  cannot  by  warrant 
fetch  one  out  of  it  into  county  where  he  is.  id. 

Whether  a  justice,  who  is  such,  both  in  London  and  Middle- 
9exj  may  not  commit  one  in  Middlesex  brought  out  of 
'  London  and  i  converso.  ii.  51 

Felony  taken  in  foreign  county,  justice  there  maycommit, 
examine,  giire  oath  to  informers,  and  bind  them  over  to 
give  evidence,  or  commit  them  for  necessity  of  preserving 
the  peace;  but  guserej  whether  such  examination  and  in- 
formations be  evidence  on  arraignment  of  felon  in  proper 
county.  305,  306,  586.  ii.  51 

Tho  by  custom  of  London  justices  of  gaol-deliverj/  sit  at 
Newgate^  which  is  in  London,  both  for  Middlesex  and 
London^  yet  justices  of  peace  for  Middlesex  sit  only  in  that 
county,  and  justices  of  peace  for  London  there.  ii.  51 

One  is  brought  by  «tf.  before  justice  on  suspicion  of  felony,  if 
•tf.  can  materially  testify,  justice  may  bind  him  over  to 
prosecute,  and  if  he  refuse,  may  commit  him.  ii.  52 

They  have  jurisdiction  of  felonies  arising  within  the  verge,  ib. 

In  their  sessions  may  by  common  law  proceed  to  outlawry 
on  indictments  found  before  them,  and  in  popular  actions 
by  statute.  ib. 

But  cannot  issue  a  capias  utlegatumyhut  must  return  record 
of  outlawry  in  B,  R,  and  thence  this  process  shall  issue,  ib. 

Where  justices  may  proceed  on  indictments  taken  in  Turns 
or  Leeis  or  not.  ii.  70,  71 

Justice  cannot  discharge  one  brought  before  him  for  suspicion 
of  felony,  if  felony  was  committed,  but  must  bail  or  com- 
mit.  ii.  93 

One  suspected  on  probable  cause  presumed  such  tiU  contrary 

appear.  ib. 

*Some  mistakes  of  lord  Coke,  as  that  a  justice  of  peace  cannot 

issue  a  warrant  before  indictment,  S^c.  refuted,  ii.  107  to 

111 

By  34  E.  3.  their  power  further  inlarged  as  to  their  taking 
persons  suspected  of  felonies.  iL  109 

They  are  conservators  of  the  peace  and  more.  ib. 

Justice  may  by  his  warrant  arrest  one  suspect^  of  felony, 
tho  original  suspicion  not  in  himself,  but  in  party  praying 
the  warrant.  ii.  109, 110 

Fit  in  all  cases  of  warrants  for  arresting  for  felony,  mach 
more  for  suspicion  thereof  to  examine  on  oath  party  re* 


CONTAINED  IN  THE  TWO  PARTS.         545 

• 

JUSTICE  OF  PEACE.— Cofi«nwtfe£ 

quiring  it  touching  whole  matter,  whereon  warrant  de- 
manded, h.  Pages  llOf  III 

Warrant  to  be  under  hand  and  seal.  577.  ii.  Ill 

Regularly  ought  to  contain  cause.  ib* 

If  general,  to  answer  such  maiiers  as  shall  be  objected^  in 
discretion  of  B,  R.  to  bail  or  discharge  party.   578.  ii.  1 1 1 

It  may  excuse  an  dfficer  in  false  imprisonment,  if  true  cause 
or  misdemeanor  within  connusance  of  justice.  ib. 

Amiently  such  warrants  in  treason  or  felony  held  good ;  in 
warrants  of  the  peace  and  good  behaviour  cause  must  be 
shewn  and  why.  ii.  Ill 

Justice  may  make  his  warrant  to  take  one  suspected  by 
name,  but  not  all  persons  suspected;  contra  of  a  rule  in  B. 
S.  for  that  purpose.  580,  586,  587.  ii.  105, 112 

Justice  may  make  a  warrant,  as  well  in  case  of  felony  as  the 
peace,  to  bring  party  before  himself  only,  or  generally  be* 
fore  any  other  justices,  and  then  officer  may  bring  him 
before  any  other  justice  of  the  county,  and  it  is  not  in  elec- 
tion of  party  to  go  before  whom  he  pleases.      582.  ii.  112 

In  some  cases  may  make  his  warrant  to '  bring  him  to  the 
sessions,  tho  it  is  better  to  bring  him  before  himself,  or 
some  jusjice,  that  party  may  be  bailed.  ii.  112 

Warrant  may  be  to  bring  party  to  the  justice  to  find  sureties 
for  his  appearance  at  the  sessions,  ^c.  and  in  mean  time  to 
keep  the  peace,  or  may  be  si  recusaverit  to  bring  him  to 
common  gaol  ibidem  moraturus  quousque  gratis  hoe 
feceriiy  and  yet  constable  may  bring  him  before  the  jus- 
tice, and  if  he  refuse  there  to  give  sureties,  he  may  by  vir- 
tue of  first  warrant  bring  him  to  gaol,  and  commit  without 
any  further  warrant  or  mittimus,  ib. 

Warrant  may  be  in  king^s  name  with  teste  of  the  justice,  but 
more  usually  in  name  of  justice.  ii.  113 

Whether  justices  out  of  sessions  can  issue  a  warrant  to  take 
persons  offending  against  a  penal  law,  tho  within  their 
cognizance,  and  so  to  bind  them  over  to  sessions,  or  in 
default  commit  them,  and  this  before  indictment.  ib. 

On  complaint  and  oath  of  goods  stolen,  and  that  party  sus- 

Eects  goods  are  in  such  a  house,  and  shews  the  cause  of 
is  suspicion,  justice  may  grant  a  warrant  to  search  in 
those  suspected  places  mentioned  therein,  and  to  attach 
goods  and  party,  in  whose  custody  they  are  found,  and 
bring  them  before  him,  or  some  other  justice  to  shew  how 
he  came  by  them,  ^c.  this  warrantable  nient  obstante 
*     opinion  of  Lord  Coke.  ii.  113,  150 

But  convenient  to  express  that  searches  be  made  in  the  day- 
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time,  and  ibat  party  suspecting  be  present  to  give  officer 
information  of  his  goods.  iL  Pages  II Sy  114,  150 

Entry  to  be  per  oaiia  afttria;  but  if  doors  be  shut,  and  be 
refused  to  be  opened  on  denumd,  officer  may  break  open 
doors,  iL  114,  116,  117 

Lawful  clause  in  such  warrant  to  attach  party,  in  ^rfaose 
custody  the  goods  are  found.  t& 

If  the  goods  stolen  be  not  in  the  house,  officer  is  excused  that 
breaks  open  the  door  to  search  for  them  on  justices  wrar- 
rant ;  but  party  that  made  suggestion  punishable,  for  tit 
eveniu  it  is  punishable  in  him.  ii.  151 

On  return  of  this  warrant  executed,  if  it  appear  they  were 
not  stolen,  they  are  to  be  returned  to  the  possessor;  but  if 
it  appear  they  were,  they  are  not  to  be  delivered  to  the 
proprietor,  but  to  remain  with  sheriff  or  constable,  that 
party  may  proceed  by  convictiag  offender  to  have  restitu- 
tion. iL  151 

If  goods  not  stolen,  party  to  be  discharged.  t& 

If  stolen,  but  not  by  him,  but  another  that  sold  or  delivered 
them  to  him,  and  prisoner  appear  to  be  ignorant  that  they 
were  stolen,  he  may  be  discharged  as  an  offender,  and 
bound  over  to  give  evidence  as  a  witness  against  him  that 
sold  them.  *  ii.  151, 152 

If  he  knew  they  were  stolen,  fit  to  bind  him  over  to  answer 
the  felony.  iL  152 

These  warrants  are  judicial  ac/«,  and  must  be  granted  on 
examination  of  the  fact.  iL  150 

To  whom  to  be  directed,  and  what  the  purport  tbereofl     t& 

General  warrant  to  search  all  places,  whereof  party  and  offi- 
cer have  suspicion,  tho  usual,  not  safe.  ii.  114, 150 

Warrant  ought  to  mention  name  of  party  to  be  attached,  and 
must  not  be  left  with  blanks  to  be  filled  up  by  party,  such 
warrant  void.  -  577.  iL  114 

If  there  be  a  riot  or  breach  of  the  peace  in  presence  of  a  jus- 
tice, he  may  arrest  the  rioters,  or  command  any  officer,  or 
others  ore  ienttSf  without  warrant  to  arrest  them,  and  they 
by  virtue  thereof  may  a.rf est  ^agranie  crimine  in  absence 
of  the  justice.  ib. 

If  a  riot  be  committed,  and  rioters  dispersed  by  coming  of  the 
justice,  and  they  be  suspected  probably  to  meet  again,  or 
threaten  it,  tho  constables  may  ex  officio  suppress  the  riot, 
and  raise  posse  of  vill  to  it;  yet  a  justice  may  deliver  a 
special  warrant  to  arrest  the  rioters,  if  they  re-assemble, 
tho  there  be  no  particular  persons  named  in  warrant;  he 
may  even  authorize  them  by  word.  iL  114, 115 
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Justice  muet  either  discharge  or  commit^  or  bail  one  arrested 
for  felony  brought  to  him.  ii.  Page  120 

If  one  be  brought  before  a  justice  ezpresly  charged  with 
felony ^by  oath,  justice  cannot  discharge  him,  but  must  bail 
or  commit.  ii.  121 

If  charged  with  suspicion  only,  yet  if  no  felony  proved  to  be 
committed^  or  if  fact  be  no  felony,  justice  may  discharge 
him  as  to  felony ;  tho  if  a  trespass,  he  may  bind  him  over 
for  it.  ib. 

If  one  be  killed  by  another,  tho  per  infortunium^  or  ^e  d^en- 
dendof  (which  is  not  properly  felony,)  or  in  assault  on  an 
officer,  (which  is  no  felony  at  all)  justice  ought  not  to  dis- 
charge him,  therefore  he  must  be  committed,  or  at  least 
bailed.  ib. 

They  cannot  proceed  on  an  indictment  taken  before  superior 
judges  tho  otherwise  the  cause  might  be  within  their  cogni- 
zance, ii.  133 

They,  as  to  their  venire  fadasy  agree  with  justices  of  oyer 
and  terminer f  and  may  indict,  arraign  and  try  same  day  in 
cases  of  felony.  ii.  261,  262 

By  statute  proceedings  before  them  not  discontinued  by  new 
commission.  ii.  401, 405 

Vide  Abrest,  Bail,  Commitment,  fyc^ 
JUSTIFICATION. 

Where  warden  of  the  Fleet  may  justify  imprisonment  by  vir- 
tue of  an  order  of  Chancery.  ii.  122 

In  treason  or  felony  there  can  be  no  justification,  as  ae  defeu" 
dendOf  4*^.  it.  258 

But  on  not  guilty  prisoner  shall  have  advantage  of  all  such 
defenses,  and  where  matter  appear  not  to  be  felony,  he 
on  not  guilty  pleaded,  may  be  ac(}uitted.  ii.  258,  259,  303 

304 

Where^  and  how  arrest  on  suspicion  may  be  justijiedy  or 
not.     Vide  Arrest. 

Where  one  may  justify  breaking  open  doorSy  or  not.  Fide 
Arrest,  Hub  and  Crt,  Justice  of  Peace. 

Where  one  may  justify  beating  a  trespassery  come  to  take 
his  goodsy  or  endeavouring  to  enter  on  his  possessiony  or 
not.     Vide  Homicide. 
KING. 

Presumed  that  he  neither  will,  nor  can  do  any  wrong,  and 
therefore,  if  he  command  an  unlawful  act  to  be  done,  the 
instrument  is  not  thereby  indemnified,  but  punishable.  43, 

44 

Tho  he  is  not  under  the  coercivcy  yet  in  many  cases  his  com- 
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mands  are  under  the  directive  power  of  the  law,  vhich 
makes  the  aci  itself  invalid,  if  aniawfai.         Page  44,  127 

In  time  of  peace,  if  two  men  combat  together  at  burriers,  4^ 
and  one  kill  the  other,  it  is  homicide ;  but  if  by  the  kiwi^» 
GOoAmand,  it  is  said  to  be  no  felony.         •  44 

By  descent  of  crown  king  invested  with  the  right  of  sove- 
reignty. 61y  lOi 

Supremacy  of  the  king  in  matters  ecclesiastical  a  most  un- 
questionable right  75 

Weight,  allay  and  extrinsic  value  of  coin  inter  jura  nurfes- 
tatis.  191, 192,  204 

Clause  in  28  H.  8.  enabling  him  to  dispose  of  lands  by  will 
was  necessary,  for  otherwise  he  could  not  have  done  it  by 
will.  278 

But  without  this  act  he  had  power  to  dispose  of  lands  belong- 
ing to  the  crown  or  duchy  by  letters  patents  under  these 
respective  seals.  ^  278 

Where  there  are  three  powers,  as  of  justices  of  oyer  and  /er- 
tninerf  gaol-deliveryj  and  the  pea^e,  and  record  is  made 
up  by  all  these  powers,  the  best  shall  be  taken  for  the  king. 

ii.  34 

Office  of  coroners  being  by  election  is  not  determined  by  king's 
demise.  ii.  65 

King  cannot  arrest  in  person  or  imprison  or  command  an- 
other so  to  do,  but  by  writ,  ^c.  ii.  131 

King's  title  being  of  record  must  be  avoided  by  record. 

ii.  205 

If  king  sit  in  person  in  B.  R.  he  cannot  pronounce  judgment 
in  treason,  for,  as  he  cannot  be  a  witness,  so  he  cannot  be 
a  judge  in  proprid  causd,  ib. 

Where  king^s  testimony  allowed,  or  not,  and  how  king  to 
exhibit  his  testimony.  ii.  282 

Who  king,  queen,  prince,  ^c.  within  25  E,  3.  de  proditioni- 
bus.     Fide  Treason. 

Vide  Alligiance,  FoBFBiTirBB,  Grant,  &c. 
KING'S  BENCH. 

Marshal  immediate  officer  to  execute  judgment  of  death.  464, 

502.  ii.  5 

And  for  that  purpose  is  mentioned  in  judgments  of  treason. 

ii.41L 

There  may  be  a  mandate  to  the  sheriff  to  assist.  iL  5 

Chief  Justice  or  any  other  judge  of  B.  R.  may  issue  a  warrant 
into  any  county,  for  taking  or  bringing  before  him  a  felon, 
or  one  suspected  of  felony  into  any  county  in  England  or 
Wales.  578.  ii.  5,  6, 198 
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They  are  conservators  of  the  peaoe  through  all  England^ 
more  than  justices  of  oyer  and  terminer.     Page  578.  ii.  5 

To  avoid  trouble  of  bringing  up  offenders,  before  whom  their 
warrants  are  made  returnable^  and  to  whom  directed. 

678.  ii.  6 

How  their  warrants  ought  to*  run  in  cases  of  surety  of  the 
peace,  fyc.  against  one  in  another  county,  than  where  they 
are.  578.  ii  5,  6 

Tipstaves  the  marshal's  deputies;  each  judge  hath  one. 

586.  ii.  6 

A  judge  of  B.  B.  may  order  an  arrest  ore  tenua^  without 
expressing  cause.  ib. 

Where  B.  B.  hath  made  an  order  to  take  persons  that  party 
grieved  suspects,  and  bring  them  intp  court.  586, 587 

B.  B.  swear  a  grand  inquest,  and  take  indictments  every 
term.  651.  ii.  3 

Highest  ordinary  court  of  justice  next  to  parliament. 

ii,  2, 159 

It  is  more  than  a  court  in  Eyre;  where  it  sits,  it  is  sove- 
reign court  of  gaol-delivery y  and  oyer  and  terminer;  the 
judges  are  justiciarii  ordinarii.  ii.  4,  22 

It  is  the  center  of  all  subordinate  jurisdictions,  especially  in 
matters  capital.  ii.  401 

It  hath  two  kinds  of  jurisdiction,  the  plea  and  crown-side. 

11.  2 

Ancient  and  modern  way  of  keeping  and  titling  the  records. 

ii.  23 

Grand  inquest  to  present  all  matters  criminal  within  com. 
Middlesex^  and  then  B.  B.  proceeds  on  indictment  so 
taken.  ii.  3. 

Where  B.  B.  proceed  on  offense  committed  in  same  county, 
they  may  proceed  de  die  in  diem^  fifteen  days  betwixt 
teste  and  return  of  venire  fac.  not  required;  otherwise  if 
they  proceed  on  a  cause  removed  by  certiorari^  except  on 
indictment  taken  by  justices  of  peace  of  county,  where 
.B.  B.  sits.  ii.  3, 260 

At  common  law  record  before  filing  remandable,  afterwards 
not.  ii.  3 

But  if  issue  joined  transcript  may  be  sent  down  to  be  tried 
at  nisiprius;  but  original  record  remains  in  B.  B.       ib. 

By  6  H.  8.  court  may  remand  indictments  of  felony  re- 
moved hither,  and  bodies  of  prisoners  to  the  justices  of 
peace,  ^c.  where  felony  committed.  ii.  3,4, 41 

Coming  of  B,  B.  into  any  county  suspends  (not  supersedes) 
VOL.  II. — 38 
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session  of  commission  of  gaol-delivefy,  oyer  and  termi- 
nevy  and  the  peace.  iL  Page  4 

Where  special  commissioners  of  oyer  and  terminer  may  sit 
in  term  in  same  county,  where  B,  B,  sits,  but  B.  B.  mast 
adjourn.  ib. 

Tho  some  acls  limit  proceedings  in  criminal  causes  to  com- 
missioners of  oyer  and  terminer^  B.  B.  may  proceed  upon 
them;  but  justices  of  peace  cannot.  ib. 

One  attaint,  and  record  removed,  it  may  award  ezeca- 
tion.  tb. 

It  is  sovereign  coroner  of  England,  and  may  take  appeals  of 
death,  4*^.  by  bill.  iL  5 

Chief  Justice  chief  coroner  virtuie  officii.  ii.  53 

Felonies  within  king^s  palace,  nient  obstanUy  33  Hi  8.  tria- 
ble in  B,  B.  contra  where  felony  created  de  novo  with 
special  form  of  proceedings.  ib. 

By  custom  may  ore  tenus  command  a  tipstaff  to  apprehend 
for  misdemeanors.  iL  6 

Chief  Justice  not  the  Justiciarius  ^nglim.  ib. 

The  immense  authority  of  the  antient  Justiciarius  •Snglise. 

106.  ii.  6 

Chief  Justice  created  by  writ.  ii.  6 

B.  B.  had  antiently,  in  cases  of  felonies  and  treasons  done  on 
the  narrow  seas,  out  of  bodies  counties,  a  concurrent  juris* 
diction  with  the  admiralty.  ii.  12, 13 

B.  B.  comprised  in  acts  giving  power  to  justices  of  oyer  and 
terminer.  iL  22 

On  trial  of  felons  in  B.  B.  if  prisoner  challenge  twenty 
peremptorily,  so  that  those  remaining  of  the  pannel  be  not 
sufficient;  tales  to  be  granted  by  precept  returnable,  as  the 
case  shall  require.  ii.  36 

Clerks  of  the  crown^  assise  and  peace  to  certify  hither  names 
of  all  persons  outlawed^  attaint  and  convict.        ii.  36,  37 

One  slain  in  open  rebellion,  Chief  Justice  on  view  of  body 
may  make  a  record  thereof,  and  send  it  into  B.  B.  and 
thereon  party  shall  forfeit  his  goods,  but  not  lands.     iL  53 

Clerk  of  crqwn,  coroner  for  B.  B.  to  view  body  of  prisoner 
dying  in  king's  bench.  iL  58 

Have  not  only  power  to  issue  writs  on  indictments  and  ap- 
peals before  them,  but  also  may  by  order  command  sheriff 
of  county,  where  they  sit,  or  their  marshal  to  take  felons 
or  disturbers  of  peace,  and  bring  them  before  the  court 

iL  105 

Custom  of  the  court  part  of  the  law  of  land.  ib. 

Where  on  information  on  oath  of  breach  of  the  peace,  and  a 


k 


CONTAINED  IN  THE  TWO  PARTS.         561 

KING^S  3ENCH.— Con/intierf. 

design  by  persons,  whose  names  could  not  be  known,  to 
comknit  a  riot,  B,  R.  hath  made  an  order  to  the  sheriff  to 
bring  before  them  such  as  should  be  probably  suspected  to 
be  parties  therein.  Pages  586,  587.  ii.  105 

Where  B.  R.  may  give  judgment  on  record  cf  conviction 
removed  before  them^  &c.     Vide  Judgment. 

Vide  Certiorabi  Court,  Execution  anp  Repribys,  Gaol- 
PELIVER7,  Habeas  Corpus,  Justice  of  Assise,  Justicb 
OF  Peace,  Outlawrt,  Oyer  and  Terminsbi  Process, 
&c. 
LARCINY. 

Divided  into  simple  and  violent,  simple  laiciny  sub-divided 
into  grand  and  petit.  503 

Grand  and  petit  larciny  described.  530 

Same  in  nature,  but  different  in  degree  of  punishment*       ib. 

Definition  of  larciny.  504 

How  the  indictment  must  be.  ti. 

What  are  the  ingredients  in  this  crime.  ib. 

What  shall  be  said  a  taking.  505,  506 

•S.  lends  his  horse  to  B*  who  rides  away  with  him  no  felony. 

505 

'  If  a  man  seeing  a  horse  in  pasture  of  owner,  having  a  mind 

to  steal  him, .obtains  a  replevin,  and  thereby  hath  the  horse 

delivered,  this  a  felonious  taking.  507 

•^.  steals  horse  of  B,  and  afterwards  delivers  it  to  C  who  is 
no  party  to  first  stealing,  and  C.  rides  away  with  it  animo 
furandi^  larciny.  ib» 

But  if  •/?.  feloniously  take  the  horse  of  B.  and  after  C.  steal 
him  from  •/?.  C.  is  a  felon  to  both,  and  C.  may  be  appealed 
or  indicted  as  of  a  felonious  taking  from  B,  for  by  the  theft 
B.  lost  not  property,  nor  in  law  possession  of  his  horse.  t6. 

Where  a  carrier  shall  be  said  to  be  guilty  of  a  felonious  taking 
of  goods  delivered  to  him  or  not.  504,  505 

Carrying  the  goods  to  the  place  of  delivery,  and  taking  them 
afterwards,  a  new  taking.  505 

Before  21  ^.  8.  if  a  servant  had  carried  away  goods  delivered 
to  him  by  his  master  animo  furandi,  it  had  not  been 
felony.  667 

By  this  act  made  felony,  if  of  value  of  forty  shillings; 
offender  intitled  to  clergy,  [but  where  ousted  by  12  An- 
nm.'\  ib. 

An  Apprentice  or  servant  under  eighteen  exempt  from  fislony 
enacted  dt  novo  by  21  H.  8.  [how  far  altered  by  12  An- 
ntt.'\  ib. 
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Yet  it  leaves  him  in  same  ooodition,  as  to  any  feloDy  at  com* 
moQ  laVy  as  if  he  was  not  excepted.  P^*g€  6&8 

And  therefore,  if  my  butler  or  shepherd  under  eighteen,  or  if 
my  apprentice  take  away  my  goods  feloniously,  w^khoot 
my  actual  deliyery,  tho  under  vatlue  of  409.  he  is  indictable 
of  felony  at  common  law.  506,  667,  668 

If  a  man  deliver  a  bond  to  his  servant,  or  goods  to  sell,  and 
be  sells  them  and  receives  the  money,  and  carries  it  avny 
aninio  furandif  not  felony.  668 

Whether  delivery  of  master's  goods  by- one  servant  to  an- 
other, in  master's  absence,  may  be  said  to  be  by  the  mas- 
ter; delivery  of  the  goods  by  master's  wife  within  the 
act.  ib^ 

A  servant  receives  his  master's  rents,  and  animojurandi 
carries  them  away,  not  felony.  tb. 

jS.  delivers  the  key  of  his  chamber  to  B.  who  unlocks  the 
chamber,  and  takes  ^,^s  goods  animojurandi^  felony,   ib. 

One  that  hath  a  bare  chaj^  of  goods,  tho  not  possession,  may 
be  guilty  of  felony  at  common  law,  as  a  butler  that  hath 
charge  of  plate,  a  shepherd  of  sheep,  the  like  of  him  that 
hath  a  bare  special  use,  as  the  guest,  that  hath  plate  set 
before  him.  506,  667,  668 

If  •tf.  by  false  tokens  reoeives  money  of  JS.  and  carries  it  away, 
no  felony..  506 

Master  delivers  silver  to  servant  to  change  into  gold,  or  lea* 
tfaer  to  make  shoes,  and  he  runs  away  with  it  felony.  668 

Finding  a  purse  in  the  highway,  and  denying  or  secreting  it, 
not  felony.  506 

Taking  treasure-trove,  wrecks,  waifs  and  strays  [before 
seisure]  no  felony,  but  party  must  believe  them  to  be 
such.  ib. 

Where  a  man's  goods  are  in  such  a  place,  where  ordinarily 
they  are,  or  may  lawfully  be  placed,  and  a  person  takes 
them  animofurandiy  felony.  ib. 

If  a  sheep  of  ^.  stray  from  his  flock  into  the  flock  of  B.  and 
B.  drives  it  along  with  his  flock,  or  by  mistake  shears  it, 
no  felony ;  but  otherwise,  if  he  knows  it  to  be  another's, 
and  marks  it  with  his  mark,  this  evidence  of  felony.     507 

A  servant  finds  his  master's  purse  in  his  corn-mow,  and  takes 
part,  if  he  knew  his  master  laid  it  there,  felony.  ib. 

If  i^.  steals  goods  in  the  county  of  B,  and  carries  them  into 
county  of  C.  he  may  be  indicted  for  larciny  in  county  of  C. 
but  can  only  be  indicted  of  robbery  in  county  of  B.  507, 506 

Where  continuance  of  the  asportation  is  a  new  caption.  507 
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«/?.  takes  the  horse  of  B.  and  before  he  gets  out  of  the  close  is 
apprehended,  larciny.  Pag^  508 

If  a  giiest  takes  sheets  off  the  bed  feloniously,  and  carry  them 
out  of  his  chamber  into  the  hall,  felony.  t6. 

wf.  came  into  the  dvelling-house  of  B,  where  nobody  was, 
and  broke  open  a  chest,  and  took  out  goods  to  the  value  of 
5s,  and  laid  them  on  the  floor,  and  was  taken  before  he 
could  remove  them,  he  being  indicted  on  39  Eliz.  was 
ousted  of  clergy.  ib. 

If  •/$.  hath  his  keys  tied  to  the  strings  of  his  purse,  B.  a  cut- 
purse,  takes  A,^s  purse  with  money  in  it  out  of  his  pocket, 
.  but  the  keys,  whkh  were  tied  to  the  strings  of  his  purse, 
hang  in  his  pocket,  Ji,  takes  B,  with  his  purse  in  his  hand, 
but  the  strings  hang  to  his  pocket  by  the  keys,  no  felony; 
for  lieki  cepit^  non  aspariavit.  •  ib. 

Where  there  is  a  pretense  of.  title,  regularly  no  felony;  but 
yet  it  may  be  a  trick  to  colour  a  felony.  509 

What  circumstances  are  evidence  of  a  felonious  intent.    506, 

509 

If  •/$.  takes  away  goods  of  B.  openly  (otherwise  than  by  rob- 
bery) this  evidence  only  of  a  trespass.  ib. 

A.  leaves  his  harrow  in  the  field,  A  having  land  in  the  same 
useth  the  harrow,  and  returns  it  to  the  place  where  it  was, 
no  felony,  but  trespass.  509 

If./?,  and  B.  being  neighbours,  and  A,  having  a  horse  on  the 
common,  and  B.  having  cattte  there  that  he  cannot  readily 
find,  takes  up  the  horse  of  A.  and  rides  about  to  find  his 
cattle,  and  having  done  turns  off  the  horse  again  in  the 
common,  no  felony,  but  at  most  a  trespass.  ib. 

So  if  my  servant  without  my  privity  take  my  horse,  and  ride 
a  few  miles  and  return,  no  felony;  but  contra,  if  in  his 
journey  he  sell  it.  ib. 

Of  what  things  larciny  may  be  committed  or  not.      509,  510 

0[  creatures  of  a  base  nature,  as  dogs,  bears,  ^c.  or  their 
whiips  there  can  be  no  felony ;  but  of  hawks  reclaimed  it 
may  be.  519 

Larciny  may  be  committed  of  young  hawks  in  the  nest,  but 
not  of  their  eggs;  /a^^r  ^e^^«,  how  punished.  511 

Larciny  cannot  be  committ^  of  wild  swans,  or  their  young; 
but  contra^  if  they  be  made  tame,  or  if  they  be  marked  or 
pinioned ;  but  if  marked  and  yet  flying  swans  that  range 
abroad  out  of  precincts  of  the  owner,  no  felony  to  kill 
them.  ib. 

On  indictment  for  stealing  goods  of  B.  who  is  proved  to  be  a 
feme  covert,  party  may  be  acquitted,  so  if  it  appear  that  the 
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supposed  own^r  had  neither  interest  nor  possession  in  the 
goods,  but  he  ought  to  be  indicted  de  novo  for  goods  of 
husband  or  true  owner.  P^S^  ^13 

Where  a  man  may  commit  felony  of  the  goods,  wherein  he 
hath  a  property.  ih. 

Join  tenants  or  tenants  in  common  of  a  horse,  one  cannot  be  a 
felon  to  the  other.  xh. 

Ji.  takes  away  the  trees  of  B.  and  cuts  them  into  boards,  B. 
may  take  them  away,  and  not  felony;  and  so  of  cloch 
made  into  a  doublet  ib. 

liJi,  take  away  the  hay  and  com  of  B.  and  mingle  it  with 
his  own  stock,  or  take  the  cloth  of  B.  and  embroider  it,  B. 
may  take  the  whole  heap  or  garment,  and  embroidery  also, 
and  be  not  guilty  even  of  trespass.  513 

Yet  if  •/?.  bail  goods  to  B,  and  steal  them  from  him  to  charge 
him  with  an  action,  felony.  ib. 

Wife  cannot  commit  felony  of  her  husband's  goods;  and 
therefore,  if  she  take  and  deliver  them  to  B,  who  know- 
ingly carries  them  away,  no  felony  in  A  513,  514 

If  husband  deliver  goods  to  B.  and  wife  take  them  feloni- 
ously from  B.  felony.  514 

Taking  away  another  man's  wife  against  her  will  cum  bonu 
viriy  felony  by  statute.  ib. 

Servants  in  the  house  imbezzeling  their  master's  goods  after 
his  decease  by  33  H.  6.  if  they  appear  not  on  proclamatiooy 
attaint  of  felony.  5 1 5 

To  steal  shroud  qfa  person  buriedj  felony.   *  ib. 

Lardny  from  the  person  cUkm  4*  secreil  by  8  Eliz*  except 
under  value  of  I2d.  principals  ousted  of  clergy,  accessaries 
not  531 

Horse-stealers  ousted  of  clergy  hy  I  E.  6.  ^  2  ^  S  E.  6.  but 
accessaries  not.  529 

Pbtit  Larcint,  felony.  530 

No  accessaries  either  b^ore  or  a/ier.  ib> 

If  «^.  steal  I2d.  at  one  time,  and  B.  I2d,  at  anothe%  so  that 
the  acts  were  several,  tho  the  goods  of  the  same  person; 
petit  larciny  in  each.  >^. 

If  wf.  be  indicted  of  larciny  of  goods  to  the  value  of  5s.  petit 
jury  may  find  it  of  value  of  I2d.  or  under.  ib. 

If  ^.  steal  from  B.  to  value  of  6d.  and  then  to  value  of  8d.  it 
is  grand  larciny,  if  put  together  in  one  indictment.        531 

If  goods  be  stolen  at  several  times  from  several  persons,  and 
each  apart  under  value,  several  petit  larcinies,  tho  in  one 
indictment.  ib. 
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But  contra^  if  such  goods  of  several' persons  were  in  one  bun- 
dle^ or  on  one  table,  or  in  one  shop,  grand  larciny.  Page  531 

If  a  man  steal  a  horse  not  above  vaUie  of  I2d.  or  break  a 
house  in  the  day  time,  and  steal  goods  only  of  that  value^ 
the  owner,  8fc.  not  put  in  fear,  this  but  petit  larciny,  not- 
withstanding 5  ^  6  J5.  6.  for  that  statute  only  ousts  clergy, 
where  offense  capital,  as  grand  larciny.  ib. 

Taking  from  person  without  putting  in  fear  or  violence  is 
not  robbery,  but  larciny.  534 

Where  words  of  menace  are  used  after  the  taking,  only  lar- 
ciny.  li. 

For  larciny  from  the  house  or  special  burglaries.    Vide  Bcr- 

QLART. 

Vide  Clergt,  County,  Felony  by  Statute,  Indictment, 
&c. 

LAWS. 

Laws  of  England, 

More  determinate,  than  foreign  laws,  and  leave  as  little  as 
may  be  ad  arbitriumjudicis,  13 

This  law  allows  not  the  judge  to  change  the  punishments  it 
inflicts.  19 

Always  affects  certainty.  29 

Hath  no  dependance  on  the  civil  law.  16 

Is  excellently  adapted  to  the  conveniences  of  English  govern* 
ment,  and  full  of  excellent  reasons.  48^ 

Common  law  in  and  after  E.  3.  received  a  greater  perfection, 
not  by  change  thereof,  for  that  could  not  be  but  by  statute; 
but  men  grew  to  greater  learning  and  experience,  and  rec- 
tified mistakes  of  former  ages  and  judgments.  24,  25 

The  king  and  his  laws  are  vindices  injuriarum^  481 

Natural  Law. 

If  one  be  violently  assaulted,  and  cannot  otherwise  save  his 
own  life,  law  of  nature  permits  him  in  bis  own  defence  to 
kill  assailant.  51 

Nature  prompts  all  men  in  whatsoever  condition  to  preserve 
themselves,  which  cannot  he  without  society.  432 

Law  of  nature  makes  a  man  his  own  protector  cum  debito 
moderamine  inculpatse  tutelm.  51 

Positive  Law. 

Penalties,  as  to  their  degrees  and  applications,  are  Juris  posi- 
tivi  4*  ^wn  naturalis.  13 

Lex  talioniSf  except  in  murder,  is  purely  Juris  positivi,  and 
the  Jews  made  a  commutation  of  it.  14 
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The  antient  divine  Law,  the  Mosaic,  the  Jlttic^  and  Roman 

Laws  touching  homicide. 

By  the  antientest  divine  law  homicide  was  capital.     Page  2 

Delivery  of  a  man  into  his  neighbour's  Aantf»  explained,  tb. 

Who  were  intitled,  or  not^  by  the  Mosaic  law  to  the  privi- 
leges o/'p/acM  anrfcf/tc*  {^/'re/w^e.  ib. 

Killing  a  thief  found  breaking  up  in  the  night,  not  capital ; 
but  contra  in  the  day.  488 

The  judicial  laws  made  no  difference  in  punishment  of  homi- 
cide on  malice  forethought  J  and  on  a  sudden  falling  outj 
both  capital ;  but  they  extended  not  that  rigour  to  casual 
homicide,  but  yet  were  so  strict,  as  to  suffer  avenger  of  blood 
to  kill  such  manslayer  before  he  got  to  city  of  refuge.  All 

There  is  not  amongst  these  laws  any  one  which  is  express 
touching  homicide  se  defendendoy  but  custom  of  the  Jews^ 
and  interpretation  of  their  doctors  exempted  a  fact  so  cir* 
cumstariced  from  capital  punishment.  4 

If  a  woman  quick  with  child  took,  or  another  gave  her  a  potion 
to  cause  abortion,  or  one  struck  her,  whereby /(£/f4^  was 
kilted,  by  the  judicial  laws  it  was  capital.  433 

Many  of  the  .^//ic  laws  touching  homicide  coWected  by  Pelit 
cited;  between  which  and  the  judicial  laws  there  is  a  great 
analogy.  4  to  7 

Wherein  the  Roman  laws  differ  from,  and  agree  with  them. 

6,  7,  488 

The  Mticy  Jewish^  Roman  and  antient  English  Laws 

touching  Theft. 

By  Jewish  law  theft  not  capital,  tho  accompanied  with  bur- 
glary, save  Xh^l  plagium  was  capital,  and  that  by  the  civil 
constitution  of  that  state,  punishment  of  theft  was  in  some 
cases  enhansed  even  to  death.  9 

Of  the  law  of  restitution  in  case  of  theft.  9,  503 

Wherein  the  ^ttic  and  Jewish  laws  agree  and  differ  with 
regard  to  theft.  9 

The  Roman  laws  concerning  punishment  of  theft.      1 1,  503 

The  antient  lau)s  of  England  touching  the  same.  11, 12,503 

Notwithstanding  opinion  of  schoolmen,  &c.  policy  of  most 
countries  hath  made  it  capital.  12,  13 

Among  the  Jews  lawful  in  case  of  hunger  to  pull  the  ears  of 
standing  corn  and  eat,  and  for  one,  that  passed  thro  a  vine- 
yard, Sec.  to  gather  and  eat,  without  carrying  away.       55 

Punishments  inflicted  by  the  Laws  of  several  Countries. 

What  the  rule  to  be  observed  in  ordaining  punishments.      1 
How  divided.  I 

The  penalties  instituted  by  God,  amongst  the  Jews,  on  breach 
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of  their  laws,  are  the  best  pattern  for  institution  of  punish- 
ments, tho  they  conclude  not  other  states.  ^oge  2 

Instances  of  various  kinds  of  punishments  inflicted  by  laws 
of  several  countries,  especially  in  homicide  and  Iheft. 

2  to  15 

The  degrees  and  orders  of  the  Soman  punishments.  1 1 

The  end  and  design  of  punishments.  14 

By  Jewish  law  thief  had  no  exesiption  from  punishment  by 
reason  of  necessity,  55 

Law  of  Nations. 

Allows  a  sovereign  prince  to  begin  hostilities  with  another 
designing  a  war  against  him;  but  contra  between  subjects 
of  same  prince^  there  ond  cannot  kill  another  by  way  of 
prevention.  52 

Where  the  king  may  deal  with  a  merchant  stranger,  who 
commits  treason,  either  as  an  alien  enemy  by  the  law  of 
nationSy  or  as  a  traitor  by  the  law  of  England.  94 

Vide  Allioeauce,  Ambassador,  Mabqus  or  Reprisal, 
War. 

Civil  Law. 

Civil  laws  wise  and  well  composed  laws,  of  great  use  to  be 
known,  tho  not  to  be  made  the  rules  of  our  English  laws ; 
no  sjtress  to  be  laid  on  them,  either  for  discovery,  or  expo- 
sition of  English  laws,  farther  than  by  customs  of  England 
or  statutes  they  are  here  admitted.  16 

Where  civil  law  lays  a  penalty  on  tutor  for  offense  done  by 
infant  incapax  doli.  19 

Instances  of  artificial  accessions  by  adjunction,  commixlion 
and  specification  in  the  common  law  [the  same  as  are  in 
the  <:ivil  law.'\  513 

Where  party  according  to  civil  law  may  be  examined,  as  a 
supplemental  proof.  ii.  285 

How  the  civil  law  disiinguisheth  the  age  of  man  for  several 
purposes,  and  wherein  the  civil  and  common  law  agree 
and  differ.     Vide  Infant. 

By  the  antient  Jewish  law  he,  that  was  but  a  day  above  thir* 
teen  years,  was  adjudged  in  virili  statu,  but  not  if  under 
that  age.  18 

Canon  Law. 

Canons  or  decretals  of  popes,  or  of  provincial  councils,  or 
imperial  constitutions  never  bound  England,{aiihet  than 
by  statutes  or  common  usage  they  were  received.         399. 

ii.  325,  329,  330 

By  canon  laws  nuns  exempt  from  temporal  jurisdiction. 

ii.  328 
Vide  Clbrot,  Rslioion. 
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Hhodian  Law. 

If  common  provision  for  ship's  company  fail,  master  may 
under  certain  temperaments  break  open  private  cheists  of 
mariners  or  passengers,  and  distribute  private  provision  for 
preservation  of  ship's  company.  Poge  55 

It  is  a  received  custom,  if  a  ship  wants  necessaries,  and  inha- 
bitants of  continent  will  not  furnish  them  for  money,  they 
may  by  usage  of  the  ma  and  nations  take  provisions  by 
force,  making  inhabitants  reasonable  satisfaction.  ib. 

But  contraj  where  this  done  by  English  mariners  on  English 
shore,  where  there  is  one  common  magistrate}  because 
capable  of  other  remedy.  56 

For  maritime  and  martial  laws.     Vide  Admiraltt,  Con- 
st able  AKD  Mabshal. 
LEET. 

Escape  presentable  there,  but  common  fine  or  amercement 
cannot  be  set  there,  but  it  may  be  removed  in  B.  R.  and 
there  amercement  may  be  set  .  603 

Felony  newly  created  not  inquirable  there,  unless  specially 
limited  to  them,  but  contra  of  felonies  at  common  law.  632. 

ii.  71 

Cannot  hold  pleas  of  the  crown.  ii.  69,  71 

Hath  in  effect  same  jurisdiction  with  the  Turn.  ii.  71 

They  cannot  try  felonies  presented  there,  but  must  send  such 
presentments  before  justices  of  gaol-delivery  ^  or  they  must 
be  removed  into  £.  Ji,  that  process  may  be  made  on  them 
to  outlawry.  ib. 

Vide  Sheriff. 
LOCAL. — Fide  Couktt,  Indictment,  Trial. 
LONDON. 

By  charter  mayor  to  be  in  commission  of  oyer  and  terminer^ 
but  not  on  indictment  grounded  on  6  H.  6.  against  avoiding 
records.  562 

He  is  also  of  the  quorum  in  commissions  of  gaol-delivery  by 
charter.  ii.  32 

Whether  justice  both  in  London  and  Middlesex  may  not 
commit  one  in  Middlesex  brought  out  of  London^  and 
i  converso.  ii.  51 

Custom  of  London  enables  justices  of  gaol-delivery  to  sit  at 
Newgate^  which  is  in  London^  both  for  Middlesex  and 
London;  but  justices  of  peace  of  the  said  counties  sit  in 
their  respective  counties  only.  ib. 

Mayor  by  charter  coroner.  IL  53 

LUNATIC— ^irf€  Idkot,  &c 
MADMAN.— Ftrfc  IMOT/&C. 
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MAINOUVRE.— FtV/tf  Arraionment. 
MAINPRIZE.— /^fV<?  Baii.. 
MALUM  PROHIBITUM. 

Being  only  under  a  penalty  will  not  inhanse  effect  of  crime 
beyond  its  nature,  as  if  one  unqualified  to  keep  a  gun  shoots 
at  a  bird,  and  casually  kills  a  man,  it  is  only  chance-med- 
ley. Pagta  475,  476 
MANSLAUGHTER.— FiWtf  Murder  and  Makslauohter. 
MARINER. 

Whether  lawful  to  impress  them.  678,  679 

Vide  Admiralty,  Felont  bt  Statitte,  Rhodian  Law 
under  title  Laws. 
MARKET-OVERT.     Vidt  Restitution. 
MARQUE,  or  REPRISAL. 

A  species  of  war.  162 

Particular,  granted  to  some  particular  men  on  certain  occa- 
sions to  right  themselves.     ( Vidt  4  H.  5.)  td. 
Genera],  tho  it  hath  the  effect  of  war,  is  not  a  regular  wat*, 
•  and  wherein  it  differs.                                                       t6. 
MARTIAL  LAW. — Vidt  Constable  and  Marshal. 
MARRIAGE. 
A  forcible  marriage,  tho  voidable,  is  a  marriage  dt  facto, 

660^  661 
Vide  Forcible  Marriage,  Poltoamt. 
MASTER  AND  SERVANT. 
Command  of  master  excuseth  not  servant  in  treason  or  felo- 
ny. 44,  516 
Possession  of  servant  is  possession  of  master.  668 
Menial  servant j  how  described  by  Bracton.                 ii.  15 
For  homicide  in  servant  dtfendendo  the  master,  and  h  con- 
verso. 
Vide  Homicide. 
MAXIMS. 

Malitia  supplei  sstatem.  26 

Ignorantia  eorum^  quse  quis  scire  tenetur,  non  excusat.  42 
Expressum  fadt  cessare  taciturn.  235,  614 

Qudd  dubitaSf  nefeceris^  especially  in  cases  of  life.  300, 509 
Stabit  prassumptioy  donee  probetur  in  contrarium.        516 
•4  man  shall  not  take  advantage  of  his  own  wrong  to  gain 
the  favourable  interpretation  of  law.  482 

Nor  can  he  apportion  his  own  wrong  and  breach  of  duty. 

597 
De  minimis  non  curat  lex.  603.  ii.  154 

Fictio  juris  intenta  ad  unum.  630 

Nullum  tempus  oceurrit  regi.  632 

[Unicuigue  licet]  renunciarejuri pro  se  introducto.  IL  224 
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Tutiua  semper  est  errare  in  aeqnietandoy  gadm  in  punien-- 
dOy  ex  parte  misericordiasj  quitm  ex  parte  justitiae. 

ii.  Page  290 
Tutitts  erratur  ex  parte  mitiori.  ii.  305 

Frustra  tegis  auxilium  quwrity  qui  in  legem  comtniitit. 

ii.  366 
MILITIA. 
By  what  acts  declared  to  be  the  right  of  the  crown.         130 

MISNOMER.— F}6b  Abatemknt. 

MISPRISION. 

Whether  a  wife  can  be  guilty  of  misprision  of  treason  com- 
mitted by  husband;  quasre.  48 

Two  witnesses  requisite  both  on  indictment  and  trial  of  mis- 
prision of  treason.  SCO 

A  physician,  i^e.  ministers  help  to  a  sick  traitor,  tho  he  know 
him  to  be  such,  this  makes  physician,  fye.  not  incur  the 
guilt  of  treason;  but  it  will  be  misprision  of  treason,  if  he 
know  it,  and  discover  it  not.  332 

Misprision  of  treason  at  common  law  defined.  371 

By  statutes  concealment  of  treason  shall  be  deemed  only  mis- 
prision of  treason.  ib. 

By  1  Mar.  enacted,  that  nothiog  be  adjudged  to  be  mispri- 
sion of  treason,  but  what  is  contained  in  25  E.  3.  and  tho 
that  act  do  not  make  or  declare  misprision  of  treason,  yet 
it  virtually  doth  it  by  declaring  and  enacting  what  is  trea- 
son. 371,  372,  375 

Uttering  false  money  knowingly  not  misprision  of  treason, 
without  knowing  the  counterfeiter,  and  concealing  it. 

372,  373 

•Set  puisne  to  1  Mat.  makes  a  new  treason,  concealment  of 
such  treason,  misprision  thereof.       *  373,  375 

Concealment  of  treason  or  felony  by  common  law  or  statute 
is  a  misprision  of  the  respective  offense.  374,  618,  708 

Every  treason  is  a  misprision  thereof,  and  more,  and  he,  who 
is  assisting  to  treason,  may  be  indicted  of  misprision  only* 

374 

Every  felony  inclndes  misprision  thereof,  and  offender  may 
be  indicted  of  the  latter  only.  -  652,  708 

Misprision  retnains  so  long,  as  the  act  making  treason  con- 
tinues, and  so  of  misprision  of  felony  enacted  by  statute.  375 

Beside  consequential,  there  are  substantive  misprisions,  as  by 
14  Eliz.  against  forging  foreign  coin  not  current y  13 
Eliz.  against  concealing  the  publishing  by  others  qf  bulls 
of  absolution^  and  23  Eliz.  against  aiders  and  main'^ 
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tainers  of  persons  absolving  or  withdrawing  the  subjects 
from  their  obedience^  or  persuading  them  from  the 
established  religion,  &c.  Pages  376,  377 

Where  felony  by  statute  limited  to  a  special  jurisdiction,  and 
manner  of  trial,  misprision  of  it  triable  by  common  jory 
and  general  commissioners  of  oyer  and  terming.         $53 

Where  upon  commission  of  felony  looking  on  without  using 
means  to  take  the  felon  is  a  misprision  of  felony.  439, 448, 

449,  593.  iL  75,  76 
MITTIMUS. 

F'ide  Abrbst,  Commitment,  Justice  or  Peaob. 

For  mittimus  and  transcript  of  record*    Fide  Certiobabi, 
Pleas. 
MURDER  AND  MANSLAUGHTER. 

If  one  ex  intentione  do  an  unlawful  act  tending  to  bodily 

'  hurt  of  another,  as  by  striking  him,  the  not  with  intent  to 
kill  him,  but  his  death  happens  within  year  and  day,  or  if 
he  strikes  at  one,  and  missing  him  kills  another,  whom  he 
did  not  intend,  it  is  felony  and  homicide,  and  not  casualty, 
or  per  infortunium;  so  it  is,  if  he  do  an  unlawful  act,  tho 
net  intending  bodily  harm  of  any  man,  as  if  ihe  throw  a 
stone  at  another's  horse,  and  it  hits  a  man  and  kills  him. 

39,  440,  472 

Want  of  due  diligence  and  inspection  may  make  that  man- 
slaughter, which  otherwise  vould  be  only  chance-medley. 

475, 476 

Homicide  justifiable  by  statute  de  malefactoribus  in  parcis 
not  to  be  conunitted  on  any  fonaer  oaalice,  what  required 
to  justify  such  homicide.  491 

In  time  of  peace,  if  two  combat  together  at  barriers,  or  for 
trial  of  skill,  if  one  kill  the  other,  it  is  homicide;  but  contra 
if  by  king^s  command.  44, 473 

33  H.  8.  as  to  trial  in  a  foreign  county  of  murder,  now  in 
force,  tho  not  as  to  treason.  283, 374 

Murder  and  homicide  defined.  425, 449, 450, 466 

Murdrum^  what  it  antiently  imported.  447, 448 

Stroke  without  death,  nor  death  without  stroke,  or  other  vio- 
lence, makes  not  the  homicide.  426 

To  what  intents  murderer  manslaughter  relates  to  the  stroke, 
or  other  cause  of  death,  and  to  what  purposes  it  relates  to 
the  death  only.  426, 427, 428 

If  a  mortal  stroke  [before  2  6.  2.]  had  been  given  on  the  high 
sea,  and  party  had  come  to  England  and  died,  neither 
admiral  nor  common  law  bad  Jurisdiction.  426 

By  2  4*  3  E.  6.  the  justices  or  coroner  of  the  county  where 
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party  dies,  shall- inquire  and  proceed,  as  if  stroke  had  been 
in  same  coonty.  Po^e  427 

By  same  act  indictment  and  trial  of  aooessaries  shall  be  in 
conntyy  where  accessary.  t& 

No  murder  till  party  dies.  ib. 

If  one  gives  another  a  stroke^  not  so  mortal,  bat  that  ^th 
good  care  he  might  be  cured,  if  he  dies  of  the  voand 
within  year  and  day,  homicide  or  murder  according  to  the 
case.  428 

But  if  it  be  not  mortal,  but  with  ill  application  party  dies,  if 
it  appear  clearly,  that  the  medicine  and  not  wound  was 
cause  of  his  death  not  homicide.  ib. 

li  not  in  itself  mortal,  if  either  for  waul  of  applications  or 
neglect  thereof,  it  turns  to  a  gangrene^  or  fever,  which 
proves  immediate  cause  of  his  death,  murder,  or  man- 
slaughter; woimd  eausa  cansaii.  i6» 

One  gives  a  wound  to  another  sick  of  a  disease,  which  by 
course  of  nature  might  end  his  life  within  half  a  year,  it 
hastens  his  end  by  irritating  the  disease,  murder  or  man- 
slaughter. 428 

If  a  man  by  working  on  the  fancy  of  another,  or  by  harsh 
usage  put  another  into  such  a  passion  of  grief  or  fear,  that 
party  dies  suddenly,  or  contracts  a  mortal  disease,  tbo 
murder  before  Gody  yet  not  so  inforo  humano*  429 

Physician  or  surgeon  gives  a  potion  with  a  good  intent,  it 
kills  patient^  no  homicide;  neither  if  he  be  no  licensed  sur- 
geon or  physician.  429,  430 

One  gives  a  pregnant  woman  a  potion  to  destroy  the  child, 
it  kills  her,  murder.    *  429 

Owner  of  a  beast  used  to  hurt  people  not  knowing  it,  dis- 
punishable. 430 

Knowing  it,  and  not  keeping  him  up  from  doing  hurt,  how 
punishable.  430, 431 

Tho  owner  have  no  notice,  if  it  be  a  heBst/era^naturmy  as  a 
lion,  ^c.  if  he  gets  loose  and  doth  harm,  owner  liable  to 
damages,  for  he  must  at  his  peril  keep  him  up  from  doing 
hurt.  430 

If  owner,  knowing  that  his  ox  is  used  to  hurt  people,  use  due 
dilig^Bnce  to  keep  him  up,  yet  ox  breaks  loose,  and  kills  a 
man,  no  felony.  431 

If  through  negligence  beast  goes  abroad  after  warniiig  of  his 
condition,  manslaughter.  f& 

If  owner  purposely  let  him  loose  to  do  mischief,  or  with  a 
design  only  to  fright  people  and  make  sport,  and  it  kills  a 
man,  murder.  ti. 
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Laying  poison  to  kill  rats,  a  man  casually  is  poisoned,  no 
felony.  Pag^  431 

But  if  to  kill  J9.  and  C  by  mistake  takes  it  and  is  poisoned, 
murder;  so  in  all  cases  where  malice  intended  to  one  egre- 
ditur  personam.  436, 441, 442, 467 

Tho  party  take  poison  by  the  persuasion,  but  in  absence  of 
another,  persuader  is  principal  in  the  murder.      436,  441, 

442,  467 

w9.  gives  poison  to  B.  intending  to  poison  him,  B.  ignorantly 
gives  it  to  another,  who  dies  of  it,  murder  in  Ji.  but  B.  not 
giiiUy.  436 

Jl.  gives  purging  comfits  to  J9.  to  make  sport  only,  he  dies  of 
it,  manslaughter.  ib. 

Various  instances  of  killing,  as  by  exposing  sick  persons  or 
infants,  Brc.  431,  432 

A  man  infected  with  the  plague  goes  abroad  with  intent  to 
infect  another,  who  is  thereby  infected  and  dies,  whether 
murder.  432 

If  a  woman  quick  with  child  takes  or  another  gives  her  a 
potion  to  cause  .abortion,  or  one  strikes  her,  whereby  child 
within  her  is  killed,  it  is  a  great  misprision,  but  no  felony; 
so  it  is  if  such  child  were  born  alive  and  baptized,  and  after 
die  of  the  stroke  given  to-  the  mother,  not  homicide  [sed 
qumre.'\  433 

One  counsels  her  before  the  birth  to  destroy  it,  and  after  child 
is  born,  and  the  woman  destroys  it  accordingly,  she  guilty 
of  murder  and  procurer  accessary.  ib. 

Killing  one  attaint  of  felony,  otherwise  than  in  execution  of 
the  sentence  by  lawful  officer  is  murder,  or  manslaughter, 
according  to  the  case.  497 

Homicide  to  kill  one  outlawed  of  felony.  ib. 

Sheriff  beheads  one  condemned  to  be  hanged,  murder.    454, 

466,  501 

5  Eliz.  makes  killing  a  man  attaint  in  a  prxmunirtj  mur- 
der, ib* 

Killing  an  alien  enemy  murder,  Mxiiess  flagrante  bello.     ib. 

If  there  be  an  actual  forcing  a  man,  as  if  Jl.  by  force  take  the 
arm  of  B,  and  the  weapon  in  his  hand,  and  therewith 
mortally  stabs  C.  murder  in  •/$.  but  B.  not  guilty.       434 

But  otherwise  of  a  moral  force,  as  by  duress,  Sre.  ib. 

If «/?.  command  B.  to  beat  C  and  he  beat  him  to  death,  mur- 
der in  B.  and  in  A.  also,  if  present ;  if  absent,  accessary. 

435,  440 

A.  indicted  of  murder,  and  B.  as  accessary  b^Jbre  by  procure- 
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meot,  Jl.  is  found  guilty  ooly  of  manslaughter,  B.  shall  be 
discharged.  PcLgt  437 

All  present  and  assisting  to  OHirder,  principals.  ib. 

If  A.  is  indicted,  as  having  given  mortal  stroke,  and  jB.  and  C. 
as  present  and  assisting,  and  on  evidence  it  appears  that  B: 
gave  the  stroke,  and  •tf.  and  C  were  only  aiding  and 
assisting,  it  maintains  indictment.  437, 438 

If  A.  lies  in  wait  to  kill  B.  and  C.  servant  of  A.  being  pre- 
sent takes  part  with  his  master,  and  servant  or  master  kills 
B.  norurder  in  A.  only,  homicide  in  C.  437 

•tf.  having  malice  against 2).  master  of  B.  by  mistake  assaults 
and  kills  B.  the  servant,  or  B.  comes  in  aid  of  his  ^master, 
and  A.  kills  him,  murder  in  A.  ih. 

On  indictment  of  murder,  tho  party  acquit  fbereof,  and  con- 
vict of  manslaughter,  he  shall  receive  judgment  as  if  he 
had  been  indieled  of  manslaughter,  for  offense  in  substance 
the  same.  499, 450,  466 

If  A  and  B,  and  C.  and  divers  others  be  engaged  in  an 
affray  together,  and  2>.  the  constable  comes  to  appease  it, 
and  A.  knowing  him  to  be  such  kills  him,  and  B.  and  C 
not  knowing  it  comes  in,  and  finding  A.  and  27.  struggling, 
assist  and  abet  A.  in  killing  the  constable,  murder  in  A* 
but  manslaughter  in  B.  and  C  but  others  of  them,  that  did 
not  know  him,  or  abet,  are  not  guilty.  446 

An  abettor  of  murder  and  homicide  must  be  present  and 
assisting.  %b. 

One  procuring  or  abetting  and  absent,  only  accessary  in  mur- 
der. 439 

If  present,  and  not  aiding  and  abetting  to  the  felony,  neither 
principal  nor  accessary,  but  looking  on  without  using  means 
to  take  felon,  a  misprision.     439,  448,  449,  593.  iL  75,  76 

Divers  of  same  party  come  to  make  an  affray,  ^.  and  come 
into  one  house,  all  are  said  to  be  present,  tho  in  another 
room.  439 

So  are  they  said  to  be,  if  they  come  into  one  park,  tho  at  a 
distance  from  each  other.  465 

One  ready  to  aid,  tho  but  a  looker  on,  is  a  principal.  439, 

441 

Divers  come  with  one  assent  maltfairt^  as  to  rob,  kill,  beat, 
or  do  any  trespass,  and  in  doing  it  one  kills  a  man,  all 
principals.  440,  441,  463 

If  A.  come  in  company  with  B.  to  beat  C  and  B.  beat  him 
till  he  die,  A.  is  a  principal.  473 

A.  and  B,  combat,  C.  comes  to  part  them,  A.  kills  C  murder 
in  A,  and  per  ascuns,  in  both ;  but  if  falling  out  on  a  sud- 
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den,  then  ooiy  manslaughter  in  him  that  killed  him. 

Pages  441  y  442 
A.  with  above  thirty  entered  with  force  on  a  manor-house, 
and  ousted  B.  and  his  family;  tw^ity  others  on  part  of  B. 
three  days  after  in  the  night  came  with  weapons  in  order 
to  re-enter,  and  one  of  them  cast  fire  into  a  thatcht  house 
adjoining  to  the  house;  whereof  one  in  the  house  shot  off 
a  gun  and  killed  one  of  the  party  of  B.  manslaughter. 

440,441 

A  man  seiseth  goo&  of  an  alitn  enemy^  and  canies  them  to 
his  house;  a  stranger  under  pretence  of  being  deputy-ad- 
miral, with  a  great  multitude  came  with  force  to  the  house, 
and  at  the  gate  made  assault  upon  those  within,  a  woman 
issuing  out,  without  any  weapon,  was  killed  by  a  servant, 
who  came  to  take  the  goods,  by  throwing  a  stone  at  an- 
other in  the  gate;  per  cucuns;  if  the  woman  came  in  de- 
fense of  master  of  the  house,  it  was  murder  in  vice-admiral 
and  bis  company;  per  outers  no  malice  against  the  woman, 
and  murder  shall  not  be  extended  farther  than  intended; 
per  touts  J  manslaughter.  441, 442 

Divers  come  to  commit  a  riotous,  unlawful  acij  if  in  pursuit 
thereof  one  commit  murder  or  manslaughter,  all  of  that 
party  that  committed  the  disorder  are  guilty.  442, 443, 463 

But  in  that  case  it  must  be  intended,  when  one  of  same  party 
commits  murder,  ^e.  on  one  of  the  other  party,  or  on  those 
that  come  to  appease,  or  part  them,  or  by  law  to  disperse 
them.  443 

•/?.  and  B.  fight  upon  premeditation,  •d,  takes  C.  for  his 
second,  b.  takes  D.  A.  kills  B.  murder  in  C.  formerly  held 
to  be  murder  in  B.  also;  but  it  seems  otherwise.  443,452, 

453 

If  one  have  no  particular  malice  against  any  individual  man, 
but  comes  with  a  general  resolution  against  all  persons,  if 
act  be  unlawful,  and  death  ensue,  it  is  murder;  as  if  it  be 
to  commit  a  riot,  or  enter  into  a  park.  444,  445,  46§ 

A.  and  divers  others  come  together  to  commit  a  riot,  and  in 
their  march  A,  meets  with  D,  with  whom  he  had  a  former 
quarrel,  or  by  reason  of  some  collateral  provocation  given 
by  Z).  to  A.  A.  kills  him  without  any  abetting  by  bis  com- 
pany, they  not  principals  in  the  murder  or  manslaugh- 
ter. 443,  444 

Where  many  came  to  commit  a  disseisin,  and  one  killed,  all 
the  company  arraigned  as  principals,  and  condenmed;  but 
it  seemeth  to  be  only  manslaughter.  444 

.  If  many  come  together  on  an  unlawful  design,  and  one  of  the 
VOL.  II. — 39 
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company  kills  one  of  the  adveise  party  without  abetment 
of  the  rest  to  the  homicide,  none  guilty,  but  those  that  gave 
the  stroke,  or  actually  abetted.  P^g^  444 

Many  come  to  remove  a  nuisance  committed  in  the  high- 
way»  they  are  opposed  by  diyers  others,  one  of  the  former 
party  strikes  one  of  the  latter  suddenly,  and  kills  him  with- 
out abetment  of  the  rest,  he  who  strikes  is  guilty  of  man- 
slaughter, rest  not  guilty  without  abetment  i&. 

But  if  it  had  been  no  nuisance,  rest  had  been  guilty.  444, 445 

liJi,  hath  good  title  to  his  house,  or  be  in  possession  for  three 
years  (in  which  case  he  may  detain  by  force  by  8  ^.  6.)  if 
any  person  come  to  rob  or  kill  him,  and  he  shoot  and  kill 
him,  no  felony,  nor  forfeits  he  his  goods,  as  in  case  of 
homicide  9e  de/endendo.  445 

But  if  ^.  come  to  enter  with  force  [being  ousted,]  and  in 
order  thereto  shoot  at  his  house,  and  B.  the  possessor 
having  other  company  in  his  house  shoots  and  kills  «tf. 
manslaughter  in  B.  *  ib. 

In  this  case,  if  B.  shoot  out  of  his  house  and  kill  A,  not 
felony  in  the  rest  of  the  household;  nay,  tho  he  had  hired 
an  extraordinary  guard  (as  by  law  he  might,)  yet  this  not 
manslaughter  in  the  rest  of  the  company,  because  assembly 
lawful.  ib. 

Actual  abetting  will  make  the  rest  principals.  ib. 

Some  present  and  abetting  may  be  guilty  of  homicide,  and 
not  murder,  others  of  murder.  ib. 

The  master  assaults  another  with  malice  prepense,  servant 
ignorant  of  the  malice,  takes  part  with  master,  and  kills 
the  other,  manslaughter  in  servant,  and  murder  in  mas- 
ter. 446 

Wherein  murder  and  manslaughter  differ.  449, 466 

In  appeal  of  murder,  whether  jury  may  acquit,  or  must  find 
party  guilty  of  manslaughter.  449, 450 

What  malice  constitutes  murder.  451 

Malice  in  fact  defined.  ib. 

The  distinction  of  malice  in  law  into  its  different  kinds.  451, 

455 

From  what  circumstances  evidences  of  malice  in  fact  must 
arise.  451 

It  must  be  compassing  some  bodily  harm.  ib. 

A  long  suit  in  law  not  sufficient  evidence  of  malice  in  fact,  but 
how  it  may  be  heightened  into  malice  prepense.  452 

•S.  and  B,  are  at  malice,  and  reconciled,  and  after  on  a  new 
occasion  fall  out,  and  one  kills  the  other,  not  murder;  eon- 
ira,  if  reconciliation  counterfeit.  *  ib. 
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If  malice  between  «/9.  and  B.  and  they  meet  and  fight,  A. 
gives  first  blow,  yet  if  B.  kill  him  (otherwise  than  in  his 
own  defense)  it  is  murder.  Page  452 

If  malice  between  them,  and  •/?.  assault  B.  and  after  flies  to 
the  wall,  and  there  in  his  own  defense  kill  B.  by  some  it 
is  murder;  sed  quwre.  ib. 

A  quarrel  between  ^.  and  B.  <^.  challenges  B.  B.  declines 
it,  but  at  length  to  vindicate  his  reputation  meets  and  fights, 
and  kills  *d.  murder.  452, 453 

•/2.  challenges  B.  B,  declines  it,  but  signifies  that  he  will 
defend  himself,  if  B.  going  about  his  occasions  is  assaulted 
by  •S.  and  killed,  murder  in  ^.  but  if  B.  had  killed  w9.  it 
had  been  se  d^endendo^  if  he  could  not  escape,  otherwise 
manslaughter;  but  if  only  a  di^uise,  murder.    -  453 

If  ^.  and  B.  fall  out  on  a  sudden,  and  presently  agree  to 
fight,  and  each  fetcheth  a  weapon,  and  goes  into  the  field, 
and  one  kills  the  other,  only  manslaughter;  if  they  had 
time  to  deliberate,  murder.  td. 

The  child  of  Ji.  beats  child  of  B.  who  runs  home  to  his  father, 
and  he  runs  three  quarters  of  a  mile,  beats  the  other  child, 
and  kills  him,  manslaughter.  *  td. 

Keeper  of  a  park  finding  a  boy  stealing  wood  bound  him  to 
his  horse's  tail,  and  beat  him,  horse  ran  away,  killed  the 
child,  murder.  454 

From  moderate  correction  of  a  servant  death  casually  ensues, 
homicide  per  ir{foriunium.  aA. 

But  if  master  design  inunoderate  correction,  or  strike  with  a 
lethal  weapon,  and  kills  servant,  murder;  what  circum- 
stances considerable  in  this  case.  454, 474 

One  hath  liberty  of  infang thief ^  steward  gives  judgment  of 
death  against  a  prisoner  against  law,  not  murder,  quia 
factum  judicialithry  lictt  ignorantir,  454 

Killing  without  provocation,  murder.  455 

Wilfully  poisoning  implies  malice.  t& 

Killing  one  come  to  demand  debt,  or  serve  process,  mur- 
der, ib. 

•/?.  distorts  his  mouth,  and  laughs  at  B.  who  thereon  kills  him, 
murder.  ib. 

A.  passing  the  street,  B.  takes  the  wall,  and  thereupon  A. 
kills  him,  murder;  but  if  B.  had  justled  A.  it  had  been 
only  manslaughter;  so  if  A,  riding  on  the  road,  B.  whips 
his  horse  out  of  the  track,  and  then  A.  lighting  kills  B. 
manslaughter.  455, 456 

Words  no  provocation  to  kill  a  man,  nor  will  they  lessen  a 
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crime  from  murder  to  manslaughter,  except  words   of 
menace  of  bodily  harm.  Page  ^56 

If  «/9.  give  indecent  language  to  B.  and  J7.  thereon  strikes  •^. 
but  not  mortally,  and  then  w?.  strikes  B.  again,  and  then  J3. 
kills  w?.  by  many  only  manslaughter.  ib. 

Jl.  sitting  in  an  ale-house,  a  woman  calls  him  a  Son  of  a 
whorcy  Jl.  at  a  distance  throws  a  broomstaff  at  her,  and 
kills  her;  qusere,  whether  murder  or  manslaughter.        ib. 

The  nature  of  the  weapon,  wherewith  party  is  killed,  con- 
sidered. 457 

•/?.  and  B.  at  difference,  •/?.  bids  B.  take  a  pin  out  of  his 
sleeve  to  take  occasion  to  strike  B.  B.  doth  accordingly, 
•tf.  strikes  B.  whereof  he  dies,  murder.  ib. 

A  chiding  between  husband  and  wife,  thereon  he  strikes  her 
with  a  pestle,  and  kills  her,  murder.  ib. 

A  bailiff  comes  to  execute  a  process,  but  hath  not  a  lawful 
warrant,  if  such  bailiff  be  killed,  only  manslaughter.       ib. 

If  any  minister  of  justice  be  killed  doing  his  office,  it  is  mur- 
der, tho  in  the  night,  or  on  a  Sunday.  457.  ii.  85 

But  if  the  process  be  executed  out  of  jurisdiction  of  the  court, 
only  manslaughter;  so1t  is,  if  court  had  no  jurisdiction  of 
process.  458 

Murder  to  kill  an  officer,  tho  he  shew  not  his  warrant  or 
mace,  where  it  is  not  demanded.  *         458,  462 

Tho  bailiff  use  no  words  of  arrest  nor  shews  his  warrant, 
murder  to  kill  him  doing  his  duty.  ib. 

But  if  officer  doth  what  is  not  warrantable,  as  break  open 
window  to  arrest,  there,  if  slain,  manslaughter  only.    458, 

474 

If  he  enter  by  an  outward  door,  he  may  break  open  inner 
door,  killing  him  in  such  case,  murder.  458, 459 

Where  officers  may  ju^ify  breaking  open  doors  to  arrest,  and 
consequently  murder  to  kill  them  so  doing.         459.  ii.  94 

Where  constable  acts  out  of  his  vill  without  a  special  war- 
ratit,  killing  him  only  manslaughter;  but  killing  a  private 
man  in  execution  of  a  particular  precept  from  a  justice  of 
peace  directed  to  him  by  name  to  suppress  a  riot  in  the  vill 
of  B.  or  to  arrest  one  for  some  misdemeanor,  and  within 
the  jurisdiction  of  the  justice,  murder;  such  private  man 
must  shew  his  warrant,  or  signify  the  contents.  459 

If  justices  warrant  express  not  the  cause  sufficiently  enough, 

yet  if  he  had  jurisdiction,  killing  officer  in  execution  of  it, 

murder.  460 

.   Where  two  constables  and  their  assistants  are  engaged  one 
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against  another,  and  party  of  one  constable  kills  one  of  the 
other  party,  but  manslaughter,  ♦  Page  460 

Sheriff  having  a  writ  of  possession  against  house  of  A.  Ji, 
gains  constable  of  vill  to  oppose  sheriff,  and  in  conflict  con- 
stable is  killed,  not  so  much  as  manslaughter;  but  if  any 
of  sheriff's  officers  are  killed,  murder.  ib. 

Killing  bailiff,  constable  or  watchman  doing  his  duty;  mur- 
der. 457, 460;  463.  ii.  90,  98 

What  sufficient  notice  that  a  man  is  a  bailiff,  constable  or 
watchman,  to  make  it  murder.  460  to  464.  ii.  90 

What  a  necessary  notification  of  a  man's  being  a  private  bai- 
liff. 461 

Rioters  assembled  in  a  house,  some  issue  out  and  kill  a  con- 
stable's assistant  within  view,  murder  in  those  in  the  house, 
who  abetted  the  assault.  463,  464 

Killing  those,  that  come  voluntarily  to  a  constable's  assistance, 
as  well  as  those  that  are  called,  murder.  ib. 

Killing  assisting  during  necessary  retreat  of  constable,  mur- 
der, ib. 

On  hue  and  cry^  tho  without  justice's  warrant,  or  constable  a 
pursuant  is  killed  by  a  malefactor,  murder;  all  malefactors 
in  the  same  field  principals;  one  taken  before  party  hurt, 
not  guilty y  unless  after  taken  he  had  animated  malefactor 
to  kill  the  party.  465.  ii.  100 

A  press-master  impressed  B.  and  with  assistance  of  C  laid 
hold  on  him,  D.  finding  fault  with  C.'s  rudeness  a  quarrel 
arose,  Z).  killed  C  but  manslaughter.  ib, 

•S,  comes  to  rob  B.  and  either  without,  or  on  resistance,  •tf. 
kills  him,  murder.  465, 474 

So  if  men  come  to  steal  deer  in  a  park,  or  rob  a  warren,  and 
parker  dr  warrener  resists,  and  is  killed,  murder.  ib. 

If  prisoner  die  by  duress  of  gaoler,  murder.  466 

What  the  form  of  pardon  of  murder,  what  of  manslaugh- 
ter: Where  a  special  non  obstante  of  13  J7.  2.  necessary. 

466,  467 

How  one  indicted  of  murder  having  a  pardon  of  felony,  or 
felonica  interfectio  must  plead.  467 

1  Jac.  of  stabbing^  tho  .temporary,  by  17  Car.  1.  continued 
till  some  other  act  should  be  made  to  continue^  or  discon- 
tinue it  468 

Usual  to  prefer  two  indictments,  one  of  murder,  another  on 
this  acty  and  to  try  that  of  murder  first,  convict  oh  either, 
ousted  of  clergy.  ib. 

How  indictment  on  this  act  must  be  to  oust  clergy;  need  not 
conclude  contra  for  mam  stat.  good  with,  or  without  it.  ib. 


570     TABLE  OP  THE  PRINCIPAL  MATTERS 

MURDER  AND  MANSLAUGHTER.— Con/mwcrf. 

Throwing  a  hammer  and  killing  a  man,  not  a  stabbing  or 
thrusting  withii#this  act.  Pages  469,  470 

Stabbing,  or  thrusting  with  a  sword  or  pike-staff  within  it: 
whether  a  shot  with  a  pistol^  or  blow  with  a  sword  or  staff* 
be  within  it,  qumre,  470 

A  cudgel  in  the  deceased's  hands,  a  weapon  drawn  within  it, 
viz,  such  as  might  doiiurt  ib. 

One  within  words  of  the  actj  not  within  the  reason.  ib. 

If  a  mason  in  building  voluntarily  let  fall  a  stone,  and  kill 
another,  without  due  warning,  at  least  manslaughter.  472, 

475 

Two  playing  at  cudgels,  or  wrestling  by  consent,  or  playing 
at  foils,  one  casually  kills  the  other,  manslaughter.  472, 473 

If  t^.  cut  the  hedges  of  B.  and  B.  beat  him,  whereof  he  dies; 
manslaughter.  473 

Several  come  to  enter  Ji.^s  house  as  trespassers,  A.  kills  one 
of  them,  manslaughter.  474 

If  one  throws  a  stone  over  an  house  amongst  people  to  do 
hurt,  the  intention  makes  it  murder  or  manslaughter.    475 

Shooting  at  deer  in  another's  park,  sans  licencej  the  arrow 
glanceth  and  kills,  manslaughter.  ib. 

Throwing  a  stone  with  intent  to  kill  another's  poultry,  and 
it  kills  a  by-stander,  manslaughter.   '  ib. 

•S.  drives  his  cart  carelessly,  and  it  runs  over  a  child  in  the 
street,  and  yet  drives  on,  and  kills  the  child,  murder;  but 
if  he  saw  it  not,  manslaughter.  476 

One  riding  in  the  street  whips  his  horse,  and  runs  over  a  child 
and  kills  him,  manslaughter.  t'A. 

But  if  he  rid  so  in  a  press  of  people  to  do  hurt,  and  horse  had 
killed  another,  murder.  ib. 

If  there  be  malice  between  •/?.  and  B,  and  they  meet  and 
fight  upon  it,  tho  A.  gives  first  blow,  and  B.  retreats  as 
far  as  he  can  with  safety,  yet  if  B.  kill  him,  murder.    479 

A.  assaults  B.  B,  thereon  strikes  «/f.  without  flight,  and  kills 
him,  manslaughter.  ib. 

If  Ji,  upon  malice  prepense  strikes  B,  and  then  flies  to  the 
wall,  and  there  in  his  own  defense  kills  B.  under  what  cir- 
cumstances murder,  or  se  de/endendo.  480 

If  a  prisoner  resists  not,  but  flies,  yet  officer  for  fear  of  a  res- 
cue strikes  him,  whereof  he  dies,  murder.  4S1 

Bailiff  killing  a  man  flying  to  avoid  arrest  in  a  civil  action, 
murder.  *  ib. 

Ifjl.  assaults  B.  first,  and  B.  re-assaults  •/?.  and  so  fiercely, 
that  Jl.  cannot  retreat  to  the  wall  without  danger;  nay,  tho 
he  fall  on  the  ground  upon  B.^s  assault,  and  then  kills  B. 
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it  is  not  se  cU^endendo,  but  murder  or  homicide  according 
to  the  case.  %  Page  482 

Necessity  of  flying  shall  not  be  taken  as  a  flight,  in  favour  of 
assailant.  482 

•4.  assaults  B.  B.  by  his  own  courage  and'address  precludes 
flight  oiJt,  then  ^,  kills  him,  manslaughter.  483 

Killing  on  a  sudden  falling  out,  manslaughter.  ib. 

Jl.  assaults  the  master,  and  servant  in  defense  of  him  kills 
•tf.  if  master  not  driven  to  extremity  manslaughter  in  ser- 
vant. 484 

Like  law  of  a  master  killing  in  defense  of  his  servant;  hus- 
band of  the  wife,  the  child  of  the  parent,  and  I  converso.  ib. 

If  husband  or  father  kill  one  that  attempts  to  ravish  the  wife 
or  daughter,  if  it  might  have  been  otherwise  prevented, 
manslaughter.  485 

Killing  one,  who  pretending  tide  takes  goods  as  a  trespasser, 
manslaughter.  4^5, 486 

Killing  a  trespasser  in  defense  of  a  man's  house,  manslaugh- 
ter. ,  485^  487 

Killing  adulterer  in  the  act  with  the  wife,  manslaughter,    ib. 

•d.  is  suspected  by  B.  of  felony,  tho  no  felony  committed, 
neither  is  Ji.  indicted,  nor  probable  cause  of  suspicion, 
if  on  offer  to  arrest  him  by  B.  he  resists  or  flies,  whereby 
B.  cannot  take  him  without  killing,  and  B.  kills  him,  at 
least  manslaughter ;  but  if  a  felony  committed,  and  there  be 
cause  to  suspect  4/f .  tho  innocent,  if  B.  kill  ^,  in  this  pursuit, 
whether  it  excuse  him  from  manslaughter.  490 

If  a  man  have  a  park  within  a  forest,  where  he  may  hunt,  atld 
forester  kills  purloin-man,  or  his  servant  hunting  in  his 
purloin,  murder  or  manslaughter  according  to  the  case.  491 

What  authority  homicide  in  execution  of  justice  requires  in 
the  judge  that  gives,  and  ojficer  that  executes  judgment. 

497,498,499 

Giving  judgment  of  death  without  jurisdiction,  if  executed, 
murder.  497 

Justice  of  peace  gives  judgment  in  treason^  whether  murder 
or  misprision  only.  497, 498 

Where  proceeding  of  judges  in  capitals  without  strict  extent 
of  their  commission,  or  where  their  proceeding  after  their 
commission  is  determined,  is  not  murder,  but  a  great  mis- 
prision. •  498,499 

Executing  martial  law  in  time  of  peace,  murder,      499, 500 

Where  the  judge  hath  jurisdiction  of  the  cause,  ofiicer  exe- 
cuting sentence  not  guilty y  iho  the  judge  err;  but  other- 
wise, if  he  hath  no  jurisdiction.  501 
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If  a  stranger  of  his  own  head  ^execute  criminal,  murdec 

Page  501 

If  a  private  kills  one  suspected  on  bis  flight,  and  refusing  to 
submit,  if  iunocent,  at  least  manslaughter,  because  inno- 
cent man  not  bound  to  take  notice  of  private  man,  as 
authorized  to  arrest  him.  ii.  82,  83 

If  one  arresting  on  suspicion  break  open  doors,  if  partjr  a 
felon,  justifiable;  contra^  if  innocent.  ii.  82 

If  before  or  after  arrest,  J?,  an  innocent  man  suspected, 
draws  his  sword  and  assaults  Jl.  the  party  suspecting, 
and  atf.  presses  upon  him  to  take  or  detain  him,  and  in 
conflict  A  kills  ^.  it  is  murder,  or  if  •^.  kills  B.  it  is  justi- 
fiable, ii.  33 

If  one  arrested  on  suspicion  kills  party  arresting,  (always 
supposing  party  arrested  innocent,)  only  manslaughter. 

ii.  84 

Bailiff  about  to  take  a  prisoner,  before  arrest  prisoner  draws 
his  sword,  and  kills  him,  murder.  ii.  83 

If  there  be  a  felony  done,  ^i.  suspects  B.  on  probable 
grounds,  and  acquaints  constable  with  it,  and  desires  his 
aid  to  take  him,  if  constable  on  such  arrest  or  attempt 
thereof  be  killed,  it  is  murder.  ii.  92 

If  there  be  a  warrant  against  one  for  trespass,  or  breach  of 
the  peace,  and  he  flies,  and  will  not  yield  to  the  arrest,  or 
being  taken  makes  his  escape,  and  officer  kills  him,  mur- 
der, ii.  117 

Vide  Arrest,  Clergt,  Homicide  per  tout,  Indictment. 
MUTE, 

If  prisoner  prosecuted  on  28  H.  8.  for  trial  qf  treason^  &c 
on  the  high  sea  stand  mute,  he  shall  have  peine  fort  ^ 
dure.  iLl7,  318,  319 

Whether /^ein^ybr/  $-  dure  be  pardoned  by  general  words  of 
all  contempts.  ii.  252 

In  case  of  demurrer  no  such  judgment  can  bo  given. 

ii.  257,  315 

Where  defendant  fails  in  pleading  not  guiliy,  or  putting 
himself  on  his  country,  it  is  in  law  a  standing  mute. 

ii.  858 

Antiently,  if  felon  peremptorily  challenged  above  thirty-five, 
he  was  put  to  peine  fort  4*  dure.  ii.  268 

If  before  22  H.  8.  fek)n  had  pleaded  not  guilty^  and  put 
himself  on  the  country,  and  challenged  peremptorily 
under  three  juries,  whereby  jury  remained,  and  a  tales 
was  granted,  and  he  then  stood  mute,  yet  jury  past  on 
him  on  his  plea  not  guilty.  ii.  269, 316 
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If  prisoner  hath  pleaded  to  the  country,  and  when  tried  says 
nothing,  no  penance  shall  be  inflicted,  but  jury  shall  be 
taken.  ii.  Page  299 

If  felon  challenge  above  twenty,  challenge  only  over-ruled, 
and  jurors  sworn.  ii.  270,  316 

If  he  hath  received  his  judgment  already,  or  be  convict,  and 
brought  to  the  bar,  and  be  demanded  what  he  can  say 
why  judgment  should  not  be  given  against  him,  or  why 
execution  should  not  be  awarded,  if  he  say  nothing,  it 
shall  not  be  inquired  whether  he  can  speak  or  not,  but  he 
shall  have  present  judgment,  or  execution.        ii.  314, 315 

But  if  a  long  time  hath  passed  between  his  conviction  and 
judgment  and  this  second  calling  to  the  bar,  it  is  pmdent 
to  inquire  by  witnesses,  whether  he  can  speak.  ii.  315 

If  one  abjure,  or  be  outlawed  of  felony  and  return,  iand  be 
brought  to  the  bar  to  shew  cause,  why  execution  should 
not  be  done,  if  he  stand  mute,  an  inquest  of  office  is  to 
be  taken,  and  if  it  be  found  that  he  hath  lost  his  speech 
by  visitation  of  God  since  his  abjuration,  they  shall  in- 
quire of  the  identity  of  the  person  before  judgment  or 
execution  shall  be  awarded;  so  if  he  were  brought  in  on 
a  cap.  uilegai.  or  hab.  corpus.  ib» 

If  one  indicted  or  appealed  of  felony  pleads  not  guiliyy 
and  puts  himself  on  the  country,  and  jury  remains  on 
challenges  till  another  day,  and  then  appear,  and  pri- 
soner stands  mute,  yet  this  not  standing  mute,  for  inquest 
shall  be  taken  on  issue  already  joined.  ii.  315, 316 

In  that  case  court  having  any  doubt,  hath  used  to  inquire 
by  inquest,  sometimes  by  inquiry  ex  officio  by  inquest 
impannelled  to  try  the  issue,  whether  he  stands  mute  of 
malice,  or  ex  viaitatione  Dei.  iL  315, 316, 321 

When  one  said  to  stand  mute.  ii.  316, 317 

If  felon  stand  mute,  court  ex  officio  ought  to  impannel  a 
jury  as  inquest  of  office  to  try,  whether  it  be  of  malice, 
or  not;  and  if  they  find  it  to  be  of  malice,  he  shall  have 
judgment  of  peine  fort  fy  dure,  if  otherwise,  they  are  to 
inquire  of  all  the  points  material  for  his  defense.  ii.  317 
.  On  indictment  of  treason  judgment  of  treason  shall  be  given 
against  party  standing  mute.  ii.  317 

In  treason,  tho  one  standing  mute  shall  be  convicted,  yet 
there  are  some  antient  instances  to  the  contrary,  as  on 
indictment  for  counterfeiting  coin,  but  now  the  law  is 
otherwise.  223, 328 

One  arraigned  for  petit  treason,  challenging  above  thirty-five 
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shall  have  judgment  o(  peine  fort  4*  durtj  and  how  judg- 
ment entered.  Pages  382.  ii.  268,  399,  40O 

In  appeal,  if  appellee  stand  mute,  judgment  of  penance  shall 
be  given.  ii.  317, 321 »  322 

One  arraigned  before  lord  steward  on  33  H,  8.  and  standing 
mute,  shall  have  judgment,  as  if  convicted.  ii.  31S 

Peer  arraigned  on  indictment  of  felony  before  his  peers  re- 
fusing to  plead,  shall  have  this  judgment.  ib. 

A  woman  shall  have  same  judgment,  if  she  stand  mute.    ib. 

One  indicted  of  petit  larciny  refusing  to  plead  shall  have  the 
same.  ii.  320 

If  a  woman  be  indicted  for  simple  larciny  of  goods  under 
10«.  tho  she  shall  only  be  burnt  in  the  hand  for  it,  yet  if 
she  refuse  to  plead,  judgment  of  peine  fort  fy  dure  shall 
be  given  against  her.  ib. 

If  a  new  felony  be  made  by  9tat.  tho  it  be  silent  as  to  stand- 
ing mute,  this  judgment  incident  to  it.  ib. 

In  rape,  made  felony  by  fVestm.  2.  if  party  stand  mute,  he 
shall  have  judgment  of  penance.  ib. 

If  this  judgment  be  given,  yet  if  offense  within  clergy,  clergy 
allowed.  i6. 

Prisoner  to  have  trina  admonitio  and  a  respite  to  bethink 
himself.  ib. 

Judge  to  hear  witnesses  on  oath  to  give  a  probable  testi- 
mony of  his  guilt.  ii.  321,  322 

If  the  offense  be  within  clergy  duty  of  judge  to  allow  it,  tho 
not  prayed,  and  that  as  well  after  judgment  pronounced 
as  before.  iL  321,  323 

Judgment  of  penance  was  by  common  law.  ii.  321 

One  indicted  of  felony  before  justices  of  oy^  and  terminer^ 
fyc,  is  convict,  if  record  of  conviction  be  removed  into  B. 
S.  and  the  prisoner  also,  he  shall  be  demanded  what  he 
can  say,  why  execution  should  not  be  awarded  on  record 
removed ;  if  he  say  nothing,  it  shall  be  inquired  by  inquest 
of  office,  whether  same  person.  ii.  401, 402,  407 

How  judgment  of  peine  forte  4*  dure  entered,  where  priso- 
ner doth  not  directly  answer.  ii.  399 

How  entered  where  he  stands  wholly  mute.  iL  400 

NECESSITY. 

Necessity  of  preserving  the  peace  by  taking  notorious  male- 
factors excuseth  some  acts  from  being  felony,  which  other- 
wise were  felony.  53 

The  dangerous  doctrine  of  the  casuists  on  this  subject  re- 
futed. 54,  55 

By  the  laws  of  England,  if  one  being  under  a  necessity  for 
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want. of  victuals  or  clothes,  shall  OD  that  account  clandes- 
tinely, 4*  animo  furandi  steal  another  man's  goods  it  is 
capital.  Page  54 

This  rule,  in  casu  exiremse  necessitatis  omnia  sunt  com'- 
muniOy  holds  in  some  particular  cases,  where  by  tacit  con* 
sent  of  nations,  or  some  particular  countries  or  societies,  it 
hath  obtained.  55 

If  king's  enemies  come  into  a  county  with  a  power  too  strong 
for  county  to  resist,  and  will  plunder  the  country,  unless 
a  composition  be  made  with  them,  such  a  ransoming  them- 
selves is  so  far  from  being  treason,  that  it  hath  been  al- 
lowed as  lawful,  and  in  what  respects.  57 

Joining  with  rebels  pro  timore  mortis  and  departing  from 
them  as  soon  as  parties  can,  no  levying  war.  1 39 

Quiequid  necessitas  cogity  defendity  refuted.  565 

Difference  between  times  of  war  and  public  insurrection  or 
rebellion,  and  times  of  peace,  for  in  times  of  war  and  public 
rebellion,  when  one  is  under  so  great  a  power,  that  he  can- 
not resist  or  avoid  it,  law  in  some  cases  allows  an  impunity 
for  parties  compelled,  or  drawn  by  fear  of  death  to  do  some 
acts  in  themselves  capital,  which  admit  no  excuse  in  time 
of  peace.  49 

But  if  whole  circumstances  of  case  be  such,  that  he  can 
conveniently  resist  or  avoid  the  power  of  the  rebels,  he  is 
not  excused;  if  on  pretense  of  fear  or  doubt  of  compulsion, 
he  assist  them.  51 

If  a  man  be  menaced  with  death,  unless  he  will  commit  an 
act  of  treason,  fyc,  fear  of  death  does  not  excuse  him,  and 
why.  ib. 

If  one  be  desperately  assaulted,  and  in  peril  of  death,  and  can- 
not otherwise  escape,  unless  to  satisfy  his  assailant's  fury 
he  will  kill  an  innocent  man  then  present,  fear  and  actual 
force  will  not  acquit  him  of  murder,  if  he  do  the  fact.      ib. 

A  bare  fear,  tho  upon  a  just  cause,  and  tho  it  be  fear  of  life, 
gives  not  a  man  power  to  take  away  life  of  another,  but 
what  kind  of  danger  it  must  be.  52 

Where  vis  major  qtiam  resisU  potest  excuseth  in  criminal, 
tho  not  in  civil  actions.  139 

Conscience  binds  not  one  t6  keep  an  oath  extorted  by  menace 
of  death.  532 

One  of  necessity  kills  a  felbn  or  suspected  person  flying  or 
resisting  beforCy  or  after  arrest y  where  homicide  justifia- 
blcy  or  excused.     Vide  Homicide. 
NON-FEASANCE.— rWc  Infant. 
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NON  OBSTANTE. 

Prohibitory  clause  in  8  R.  2.  that  no,  man  of  law  shall  be 
justice  in  his  own  county j  usually  dispeused  with    by  a 

•     nan  obstante.  ii-  Pa^c  32 

NOTICE.— Vide  Iohorancs. 
NUL  TIEL  RECORD.— rirfc  Pmas. 
OATH. — Vide  Alligeance. 
OVERT  ACT— Fufe  Treason. 
OUTLAWRY. 

At  what  age  awardable  against  an  infant  for  felony  on  indict- 
ment. 23.  iL  208 

Possibly  process  of  outlawry  may  go  against  receiver  of  a 
traitor  at  same  time  as  against  principal,  and  tho  prin- 
cipal appear,  process  may  go  on  against  the  other;,  con- 
tra  in  felony.  2SS 

A  traitor  rendering  himself  on  outlawry  within  a  year  shall 
be  received  to  traverse  indictment.  295 

What  acts  take  away  from  person  outlawed  for  treason  ad- 
vantage of  reversal  of  outlawry,  because /^ar/y  out  of  ihe 
realmy  but  extend  not  to  other  offenses.  354 

Where  justices  of  oyer  and  terminer  may  issue  process  of 
outlawry.  ii,  31 

On  inquisition  before  coroner  returned  before  justices  of  ^ao/- 
deliveryy  they  cannot  make  process  of  outlawry.         li.  37 

They  cannot  make  out  cap.  or  exigent.  ii.  199 

Jl>  and  B.  indicted  before  justices  of  peace,  indictment  deliv- 
ered over  to  justices  of  gaol-delivery y  Is.  appears  and  is 
acquit,  B.  appears  not,  record  must  be  removed  into  B.  R. 
and  thence  process  of  outlawry  issued.  ii.  37,  38 

Justices  of  peace  by  common  law  in  their  sessions  may  pro- 
ceed to  outlawry  on  indictments  found  before  them,  and  in 
popular  actions  by  statutes.  ii.  52 

2\  Jac.  gave  process  of  outlawry  in  popular  actions,    ii.  113 

But  they  cannot  issue  capias  utlegatum^  but  must  return  re- 
cord of  outlawry  into  B.  R.  and  thence  it  shall  issue,      ib. 

Whether  coroner  can  make  out  process  of  outlawry  against 
defendant  in  appeal.  ii.  67, 199 

Where  process  of  outlawry. lies  against  a  peer,  or  not. 

ii.  177,199,200 

In  some  cases  on  indictment  it  ties  not  against  a  commoner. 

ii.  194 

Whether  outlawry  an  attainder.    531.  ii.  205,  206,  350,  353 

Tho  attainder,  yet  small  exceptions  are  allowed  to  process 
or  return,  and  so  by  writ  of  error  easily  reversible,  and 
party  put  to  ple^d  to  indictment.  ii.  198 

One  outlawed  prays  respite  to  purchase  a  writ  of  error^  B.  R. 


CONTAINED  IN  THE  TWO  PARTS.         677 

OUTLAWRY.— Continued. 

usually  prefixeth  a  day  for  that  purpose,  and  in  mean  time 
remits  him  to  marshal,  and  respites  his  execution;  but 
prisoner  must  allege  error  in  law  or  fact  to  satisfaction  of 
court;  if  court  dissatisfied,  they  may  award  execution  pre- 
sently, ii.  Page  408 

One  attaint  by  outlawry  of  treason,  ^c.  shall  not  be  appealed 
or  indicted  bill  outlawry  reversed.  ii.  252 

If  two  coroners  in  a  county,  or  more,  one  may  execute  the 
writ,  as  in  case  of  an  exigent;  but  return  must  be  in  name 
of  coronaiores.  417«  ii.  56^  195 

By  5  E.  3.  justices  of  oyer  and  terminer  may  issue  process 
against  felons  in  a  foreign  county.  576 

In  whose  name,  and  under  whose  teste  such  process  shall 
issue;  clerk  of  assise  has  a  special  seal  for  them. 

576.  ii.  199 

Tho  indictments  be  not  discontinued  by  demise  of  king,  in 
some  cases  process  are.  ii.  189,  209 

In  indictments  of  trespass,  venire  facias  first  process,  and 
when  non  est  inventus  is  returned,  cap.  and  exigent,  ii.  194 

In  all  indictments  of  felony  or  treason  process  by  cap.  and 
exigent  lies,  and  at  common  law  there  was  but  one  cap. 
and  on  non  est  inventus  and  exigent,  and  so  to  the  out- 
lawry. 576.  ii.  194 

In  what  cases  25  B.  3.  requires  two  capiases,  and  how  second 
capias  returnable.  ii.  194 

It  extends' not  to  treason;  exigent  in  treason  must  issue  on 
return  of  non  est  inventus  on  first  cap.  ib. 

So  in  indictment  of  murder  or  appeal  of  robbery,  but  in  B. 
S.  there  shall  be  two  cap.  in  indictment  or  appeal  of  rob- 
bery, aft. 

At  this  day  process  on  indictment  of  any  felony  is  only  one 
cap.  and  then  exigent.  ii.  195 

25  E.  3.  an  impracticable  law.  t6. 

But  by  8  H.  6.  in  indictments  or  appeals  of  treason,  or  any 
felony  or  trespass  against  one  of  another  county,  after  one 
cap.  a  second  cap.  with  proclamationsj  and  how  returna- 
ble, shall  be  granted  to  sheriff  of  that  county,  wherein  he 
is  supposed  to  be  conversant,  before  exigent  shall  issue. 

576.  ii.  195 

But  if  party  were  conversant  in  county,  where  indicted,  at 
time  of  felony  or  treason  committed,  process  to  be  at  com- 
mon law.  t6. 

A  proviso  in  8  H.  6.  not  to  extend  to  B.  R.  or  Chester,  ii.  1 95 

By  10  H.  6.  same  process  [as  by  8  H.  6.]  directed  on  indict- 
ment of  felony  or  treason  removed  into  B,  R.  by  certiorari^ 
or  into  any  other  courts.  ib. 
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Indictfnents  of  felony  or  treason  originally  taken  in  B.  R. 
are  not  within  these  acts^  but  by  6  H.  6.  before  exigeni 
awarded  court  shall  issue  a  cap.  to  sheriff  of  county,  where 
indictment  taken,  and  another  to  sheriff,  where  party  is 
named,  having  six  weeks  time  at  least  before  the  return. 

ii.  Page  195 

6  £r  6.  made  perpetual  by  8  H.  6.  576 

These  acls  of  little  effect;  for  if  party  was  conversant  ia 
county,  where  fact  committed,  (as  he  cannot  be  otherwise) 
then  he  may  be  named  of  that  place  in  indictment,  and 
process  is  to  go  as  at  common  law  before  these  acts;  and 
this  is  now  the  usual  course.  ii.  196 

If  J.  S.  be  indicted  in  county  of  B.  for  a  felony  there  com- 
mitted, and  indictment  runs  J.  S.  nuper  de  A.  in  com.  B. 
alias  did.  3.  S.  nuper  de  D.  in  com.  S.  there  shall  no  pro- 
cess go  to  sheriff  of  S.  because  that  addition  is  only  in  the 
alias  dieiusj  and  therefore  process  shall  only  issue  in 
county  of  B.  and  same  law  in  appeal.  ib. 

If  it  runs  J.  S.  de  A.  in  com.  B.  nuper  de  C.  in  com.  D.  cap. 
shall  issue  only  in  com.  B.  but  if  it  runs,  J.  S.  nuper  de  A. 
in  com.  B.  nuper  de  C.  in  com.  D.  a  cap.  shall  only  go  into 
the  county  of  B.  where  he  is  indicted,  but  on  return  there- 
of, (if  it  be  before  commissioners)  a  cap.  with  proclama- 
tions shall  issue  to  sheriff  of  D.  and  if  in  B.  Ii.  on  an 
indictment  found  there,  one  cap.  to  one  sheriff,  and  another 
to  the  other  sheriff,  according  to  6,  8  4*  10  H.  6.  ib. 

If  one  be  indicted  by  name  of  J.  S.  nuper  de  A.  in  com.  Ces- 
trise,  the  second  c£pp.*  with  proclamation  shall  be  awarded 
to  the  princCf  or  his  lieutenant,  and  the  like  to  bishop  of 
Durham,  or  chancellor  of  Lancaster.  ii.  196, 197 

Exposition  on  2  H.  5.  enabling  the  chancellor  on  complaint 
of  any  felony  or  riot  to  issue  a  cap.  and  writ  of  proclama- 
tion, ii.  197 

Tho'this  be  marked  as  an  obsolete  statute,  no  act  repeals  it, 
save  implication  of  16  C.  1.  which  it  seems  not  to  do.    ib. 

Yet  never  put  in  ure.  iu  198 

B.  K.  either  on  indictment  taken  before  them,  or  removed 
thither  by  certiorari,  may  issue  cap.  and  exigent  into  any 
county  in  England  on  a  non  est  inventus  returned  by 
sheriff  of  county,  where  party  indicted,  and  a  testatum 
that  he  is  in  some  other  county.  ib. 

In  appeal  by  writ  against  principal  and  accessary,  which  is 
general  till  declaration,  plaintiff  must  at  his  peril  distin- 
guish the  process,  for  if  he  take  his  exigent  against  all,  he 
must  count  against  all  his  principals.  ii.  200 
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But  in  appeal  by  bill  or  indictment,  cap,  is  against  them  all 
but  when  it  comes  to  the  exigent f  it  shall  issue  only  against 
principal,  and  process  be  continued  by  cap.  infinite  against 
accessary  till  principal  be  outlawed,  and  then  exigent  shall 
issue  against  accessary.  ii.  Page  200 

If  accessary  appear  on  cap.  he  shall  not  be  let  to  bail,  and 
have  idem  dies  by  bail  till  process  be  determined  against 
principal.  ib. 

If  two  be  indicted  as  principals  in  felony,  and  another  as 
accessary  to  them  both,  exigent  against  accessary  shall 
stay  till  both  be  attainted  by  outlawry  or  plea.  ib. 

If  one  of  the  principals  be  acquitted,  whether  accessary  shall 
be  discharged.  624.  ii.  200, 201 

Whether  there  be  any,  and  what  diversity  in  this  case  be- 
tween indictment  and  appeal.  ii.  201 

If  defendant  render  himself  to  sheriff  before  quinto  exactuSf 
and  appear  in  court  at  return  of  the  exigent,  and  plead, 
and  is  bailed,  and  then  makes  default,  inquest  shall  not  be 
taken  by  default  in  felony,  either  in  indictment  or  appeal, 
tho  it  may  in  other  cases,  but  a  new  cap.  shall  issue,  and 
after  that  an  exigent  j  and  a  cap.  against  the  bail.  ii.  201, 202 

Where  exigi  fac.  with  an  allocato  comitatu  shall  issue,  and 
where  exigi  fac.  de  novo.  ib. 

Demand  of  party  to  be  at  five  county-courts  successively 
held  one  after  another,  without  any  court  intervening. 

ii.  201 

If  where  there  are  but  two  county-courts  before  return,  if 
after  second  exactua  defendant  render  himself,  and  find 
mainprizCy  and  at  return  make  default,  there  shall  issue 
no  exigi  fac.  with  an  allocato  com*  but  a  new  ej%e?i/,and 
a  cap.  against  the  bail.  ii.  201,  202 

How  an  exigi  fac.  with  allocato  husting  proceeded  on.  ii.  202 

If  defendant  appear  on  cap.  and  plead  to  issue,  and  is  then 
let  to  bail,  and  then  makes  default,  a  ccqi.  ad  audiendam 
Juratam  shall  issue,  and  if  not  taken  thereon,  exigi  fac.  de 
novo;  but  if  brought  in,  he  shall  be  tried  on  his  plea. 

ii.  202,  224 

But  if  he  render  himself  on  exigent,  and  plead  not  guilty, 
and  be  let  to  bail  till  trial,  and  then  make  default,  whereon 
exigent  is  awarded,  and  he  is  brought  in  thereon,  he  shall 
plead,  and  be  arraigned  de  novo,  for  by  exigent  awarded 
first  issue  is  discontinued.  ii.  224 

If  on  cap.  or  exigent  sheriff  return  a  cepi  corpus,  and  at  the 
day  hath  not  the  body,  he  shall  be  punished,  but  no  new 
exigent  awarded^  because  in  custody  of  record.  ii.  202 
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But  if  party  retarned  outlawed,  proeess  cap.  uliegatum, 

ii.  Page  202 

If  party  outlawed  be  in  a  housey^and  doors  refused  to  be 
opened,  constable,  or  any  other  person  in  pursuit  of  one 
outlawed  for  felony,  may  break  open  doors  and  take 
him.  ii.  203 

What  certainties  return  of  outlawry  must  have.    ii.  203,  204 

Where  a  certiorari  issued  to  coroners  to  certify  the  truth  in 
order  to  amend  return  of  outlawry.  ii.  203 

Goods  forfeited  from  teste  of  exigent.  ii*  204,  206 

In  appeal,  if  exigent  be  well  awarded,  tho  writ  of  appeal 
abated,  forfeiture  of  goods  by  exigent  stands  in  force.  204 

Tho  outlawry  be  reversed  for  error  in  law  or  fact,  exigent 
being  well  awarded,  forfeiture  of  goods  stands,  ii.  204, 205 

Special  writ  of  error  lies  on  award  of  exigent  for  party  or  his 
executors  to  reverse  award  of  exigent.  ii.  205 

Instances  of  errors  in  fact.  ii.  205, 207^  208 

Avoiding  outlawry  avoids  not  exigent^  if  well  awarded. 

ii.  205 

If  party  render  himself  after  exigent  awarded,  and  plead  to 
indictment,  and  is  found  not  guiUjff  forfeiture  by  exigent 
stands.  ib. 

Necessary  for  party  outlawed  in  felony  to  bring  his  writ  of 
error  specially,  iam  in  adjudicationt  brevis  de  exegi  facias, 
qudm  in  promulgatione  utlegarise*  ib. 

Error  in  exigent  cause  to  reverse  outlawry,  and  error  in 
appeal  or  indictment,  on  which  exigent  is  awarded,  is  cause 
to  reverse  both  outlawry  and  exigent.  ib. 

Without  judgment  of  reversal  in  a  writ  of  error  forfeiture  by 
exigent  awarded  stands,  tho  indictment  quashed,  or  appeal 
abated.  ib. 

Outlawry  gives  forfeiture  of  lands  in  treason  to  the  king,  and 
in  felony  to  lord.  ii.  206 

But  bare  judgment  of  outlawry  without  return  of  record  is 
no  attainder,  nor  gives  any  escheat.  ib. 

It  must  be  returned  by  sheriff  with  writ  of  exigi  facias,  and 
return  indorsed,  «  ib. 

If  there  be  a  quinto  exacttis,  and  thereon  utlegatus  est  per 
judicium  coronatorum,  but  no  return  thereof  made,  there 
lies  a  certiorari  to  the  coroners,  or  sheriff  and  coroners,  to 
certify  same  in  B.  R.  and  for  what  purpose.  ib. 

Till  return  by  sheriff  party  outlawed  not  disabled  to  bring  an 
action.  ib. 

Barely  on  return  of  outlawry  on  a  certiorari  without  exigent 
indorsed  and  returned  together  with  certiorari,  no  writ  of 
escheat  lies  for  the  lord.  ii.  206 
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If  certiorari  be  directed  to  sheriff  and  coroners,  and  exigent 
be  extant  in  court,  and  they  return  this  outlawry,  possibly 
it  may  be  a  sufficient  warrant  to  enter  it  of  record  as  a 
return  on  the  exigent  ii.  Page  206 

Unless  exigent  is  some  way  returned  or  extant,  it  gi?es  king 
no  title  to  land  or  goods^  it  is  the  warrant  of  the  out- 
lawry, ii.  207 

Without  exigent  and  return  of  outlawry  on  it  there  is  neither 
disability,  forfeiture,  nor  escheat.  ib. 

A  certiorari  not  grantable  to  coroners  to  remove  outlawry 
after  party's  death.  ib. 

Outlawry  avoidable  by  plea,  by  writ  of  identitate  nominiSf 
or  by  writ  of  error.  ib. 

No  error  in  fact,  if  defendant  be  imprisoned^  provided  he  be 
brought  to  the  bar,  and  demanded,  if  he  will  appear  and 
refuse.  ii.  208 

Of  avoiding  outlawry  of  felony  because  beyond  sea;  the  dis- 
tinctions, where  one  goes  beyond  sea  voluntarily,  or  in 
king's  service,  and  where  he  goes  before  exigent  awarded, 
or  after.  ib* 

How  errors  in  these  cases  are  assigned;  how  attorney  general 
to  plead  to  the  errors,  ^e.  ib. 

Error  brought  on  outlawry  in  felony,  record  of  outlawry  cum 
omnibus  ea  tangentibus  is  removed  into  B.  S.        iL  209 

Party  must  render  himself  in  custody,  and  so  must  come  ia 
person  to  the  bar,  and  when  demanded  ^hat  he  can  say, 
he  is  to  pray  allowance  of  writ  of  error.  ib. 

Writ  being  allowed,  record  is  to  be  removed ;  what  parts 
record  consists  of.  ib. 

Then  party  to  assign  errors  in  person,  and  a  day  is  given  to 

king^s  attorney  to  reply  to  him,  and  in  mean  time  a  scire 

fac.  to  lord  mediate  fy  immediate  is  to  issue,  returnable  at 

fifteen  days  ad  audtendum  errores.  ii.  209 

If  any  lords  appear,  they  may  plead  to  the  errors;  if  sheriff 
returns  there  is  no  land,  then  court  proceeds  to  examine 
errors.  ib. 

Outlawry  being  reversed,  defendant  to  answer  indictment ; 
where  indictment  to  be  tried.  ib. 

For  forfeiture  by  outlawry  and  to  what  time  it  shall  relate. 

Vide  FoRVEiTURB. 
What  judgment  in  outlawry  of  felony  or  theasonj  and  what 

award  of  execution  to  be  made.     Vide  Judoment. 
Vide  GAOL-DBLrv£RT,  Justice  of  Peace^  Otse  and  Tee- 

MINEB. 

VOL.  n.— 40 
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OYER  AND  TERMINER, 

JusUceg  Hiuft  be  bjr  commissioD,  aiid  oot  writ,  otherwise  their 
proceedings  void,  P^^  ^^^  ii*  ^^ 

Mey  issue  warrants  ia  the  counties  within  their  comnussioQ 
for  taking  felons  or  surety  of  peace  within  their  limits.  579 

(^MSffr^^  whsther  they  may  not  issue  their  warrants  Xo  take 
any  indicted  of  felony  within  their  precincts^  tbo  tbey  be 
abroad  in  a  foreign  county,  by  5  E.  3.  ib. 

Distinction  between  ordinary  and  d^egato,  justices  of  cj/er 
and  terminer.  '   ii.  22 

To  whom  coiQo^issiQQ  directed^  and  how  it  ruqs.      iL  22,  23 

Commissioners  before  their  sessions  issue  a  precept  in  writing 
lo  sheriff  to  return  a  jury  of  same  form,  as  commissioiiers 
of  gaol-delivery  do,  but  precept  by  justices  o( gaol-delivery 
may  be  ^ore  ienue*  ii-  23,  34 

The  substance  of  the  precept.  iL  26.  27 

Others  may  be  added,  or  their  power  contracted  by  aseoeia- 
iionf  or  si  non  omnaet  ^^  ^  ^^  comioissiofis  of  ;ao/-d!e/f- 
vert/.  ii.  23 

One  sitting  without  adjournment  determines  their  commission, 
but  tho  appointed  pro  hdc  vice  only,  they  may  continue 
their  session  from  day  to  day  by  adjournment;  the  like  for 
all  other  commissions.  49a,' 499.  ii.  24 

Net  always  ueoessary  to  entsr  adjournment  on  record,  (tho 
in  many  cases  fit,)  and  if  not  entered,  session  relates  to  first 
day,  and  recprds  are  entered  as  of  that  day,  ii.  24 

Where  necessary  to  enter  their  adjourno^ent.         ii.  24,  261 

How  many  ways  these  commissions  are  determined,  ii.  24, 25 

Supersedeas  suspends  their  jfowtif  procedendo  revives  it 

ii.  25 

How  many  kinds  of  notice  of  a  naw  eonumssion  determines 
the  former.  499.  ii.  25 

Where  a  general  commission  is  dete^rmined  pro  tanio  by  a 
special  commission.  iL  21, 25 

Where  a  special  by  a  general,  or  not.  t6. 

If  there  be  a  general  commissiou,  and  a  special  one  for  a  fran- 
chise,  fyc.  irifra  com.  both  dated  same  day,  both  stand,  ii.  26 

General  coizimission  extends  t^m  if^ra  liberiaiest  quhm  ex- 
tra, ib. 

Regularly  they  cannot  proceed  on  any  indiotni^nt  taken  before 
others  than  themselves,  and  therefore  they,  cannot  proceed 
on  coroner  1(  inquest  or  indictment  of  felony  before  justices 
of  peace.  iL21,  27 

This  rule  extends  only  to  general  commissions.  ii  27 

Not  to  inquisitions  taken  before  other  commissioners  aloyer 
and  terminer.  ii. 
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A  general  power  is  giiren  by  statute  to  jtietices  of  oyer  and 
terminer  to  proceed  on  iiidictments  taken  by  former  jus- 
ticefi.  iL  Pages  27,  405 

How  precept  to  return  a  jury  ougbt  to  be,  and  how  the  she- 
riff ought  to  return  it.  ii.  26,  27, 260,  261 

Whether  they  may  proceed  same  Besaons  against  a  party 
indicted  before  them.  ii.  28, 29,  261 

Difference,  where  party  in  prison,  or  at  large.  ii.  29 

Difference  between  treasons  and  felonies,  and  other  crimes,  ib. 

Whether,  if  cognizance  of  an  offense  be  lioiited  to  any 
court  of  recordj  it  may  be  heard  and  determined  by 
them.  ib. 

They  cannot  assign  a  coroner.  ii.  3 1 

Where  by  statute,  they  may  issue  pcocess  of  outlawry  into 
any  county,  and  a  capias  vilegatum.  ii;  31, 1 99 

They  are  to  send  their  records  determined  into  the  JSx^ 
chequer^  but  to  take  out  their  estretes  first  iL  31 

How  their  precepts  and  processes  are  to  be  signed  and 
scaled.  ib. 

How  they  antiently  made  their  warrants  for  execution  of 
capital  offenders.  ib. 

They  cannot  deliver  prisoners  by  proclamation.  ii.  34 

May  originally  take  indictments  of  felony  of  prisoners  in 
gaol.  ib. 

Justices  of  oyer  and  terminer^  gaol-delivery ^  and  the  peace 
may  make  up  their  record  by  all  three  of  their  powers, 
and  best  shall  be  taken  for  the  king.  ii.  34, 166 

They  may  take  indictments  of  treason,  if  parties  in  gaol, 
and  may  try  and  give  judgment.  iL  35 

Whether  they,  if  an  act  limit  an  offense  to  be  heard  before 
justices  of  peace,  have  a  jurisdiction.  ii.  36 

Where  an  act  speaks  only  of  justices  in  the  county,  they 
may  hear  and  determine  it.  ib. 

On  trial  of  felons  before  them,  if  prisoner  challenge  twenty, 
so  that  there  be  not  sufficient  remaining  of  the  pannel, 
tales  to  be  granted  by  precept  returnable,  as  case  requires; 
contra^  on  trial  before  justices  of  gaol-delivery.  ib. 

They  may  sit  out  of  a  franchise,  and  determine  misde- 
meanors within  the  same.  ii.  38,  39 

New  coomiissioners  may  award  execution  on  one  reprieved. 

ii.  405 

But  not  sit  to  give  judgment,  or  award  execution  on  one 
reprieved  by  another  judge  without  knowing  reason  of 
reprieve.  ii.  406 
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All  precepts  that  issue  at  sessions  of  oyer  and  terminer,  as 
venire  fac.  fyc.  ought  strictly  to  be  by  precept,  and  under 
seals  of  the  justices,  but  precepts  by  justices  of  gaol' 
delivery  need  not  be  otherwise  than  by  award  on  the 
roll  ii.  Page  410 

Special  commissions-of  oyer  and  terminer  may  be  limited 
tp  particular  rivers,  extending  to  several  counties,  bat 
then  every  county  must  have  a  particular  session  pro 
tanto.  ii.  81 

In  case  of  a  commission  of  oyer  and  terminer,  or  gaol- 
delivery  to  any  city  or  town  not  a  county,  a  general  com- 
mission for  the  county  after  notice  or  session,  by  Tirtae 
thereof  determined  the  special  commission;  but  this  reme- 
died hj2fy3  P.^  M.  ii.  21,  25y  26 

Special  commissions  of  oyer  and  terminer  may  be  for  some 
special  offenses.  ii.  21,  27 

To  hear  and  not  determine;  where  lawful,  or  not       ii.  21 

Of  a  commission  to  determine  and  not  inquire.  t6. 

But  sometimes,  where  indictment  taken  before  justices  of 
oyer  and  terminer  in  proper  county,  special  commission 
may  issue  to  determine  it  in  another  county;  but  it  must 
be  tried  by  jury  of  proper  county.  ii.  21,  22,  27 

Vide  Commission,  Court,  6aol-delivert,  King's  Bsnch, 
Trial. 
PALACE. 

What  the  extent  of  it  for  trial  of  felonies  within  the  same. 

IL  8, 9 

For  trial  of  such  felonies.    Fide  Court. 
PARDON. 

Capital  punishtnents  may  be  discharged  by  all  parties  inte- 
rested ;  by  appellant  by  release,  by  king  by  his  pardon.   9 

Tho  a  pardon  restores  not  the  blood/ yet  as  to  issues  born 
after,  it  is  a  restitution.  358 

At  common  law  a  pardon  o(  M  felonies  (petit  treason  being 
not  excepted)  extended  to  petit  treason,  and  so  now  doth 
a  pardon  of  murder.  378 

Where  all  felonies  are  pardoned  by  act,  but  murder  is 
excepted  whether  a  murder,  which  is  petit  treason  be 
excepted.  378.  ii.  340, 342 

In  case  of  a  mortal  wound  given,  if  mesne  between  stroke 
and  death  there  comes  a  general  pardon,  whereby  all 
misdemeanors  are  pardoned,  this  pardons  the  felony  con- 
sequentially, and  why.  426 

By  IS  B.  2.  pardon  of  murder  must  either  be  by  express 
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word  of  murder^  or  else  it  mast  be  a  pardon  of  felonica 
inier/ectio,  with  a  special  non  obstante  of  13  i?.  2. 

Pages  466^467.  ii,  45 

Pardon  of  manslaughter  may  be  general  by  the  words 
felonia  or  felonica  inter/ectio  only.  467 

If  one  indicted  of  murder  obtains  a  pardon  oi  felony ^  ox 
felonica  interfectio,  and  is  afterwards  arraign^  on  that 
indictment;  he  must  plead  quoad  murdrum,  ^'^c.  not 
guilty  J  and  as  to  the  felony  and  interfection  bis  par- 
don, ib. 

Antiently  pardon  of  all  felonies  discharged  some  /rea- 
sons.  498 

Approver  vanquishing  appellee  in  battle  shall  have  his  par- 
don tanquUm  ex  merito  justitise.  ii.  233 

Whether  peine  fort  fy  dure  be  pardoned  by  general  words 
of  all  contempts.  ii.  252 

JTinj''^  pardon  renders  an  infamous  man  a  competent  wit- 
nesS|  for  it  takes  away  pcenam  fy  culpam  in  foro  Ati- 
mano;  but  his  credit  is  to  be  left  to  the  jury^  yet  not  a 
lawful  juryman.  ii.  278 

Pardon  of  all  felonies  extends  not  to  piracy.  ii.  370 

How  plea  of  pardon  shall  conclude,  and  bow  judgment  shall 
be  entered.  ii.  391,  392 

In  margin  of  roll  in  such  case  is  commonly  entered  literae 
patentes  allocantur  sine  die,  fyc.  ii.  391,  392 

PARENT  AND  CHILD. 

Command  of  parent  excuseth  not  child  in  treason  or  felony. 

44,  516 

For  homicide  in  parent  defendendo  the  child,  and  h  con- 
verso.    Vide  HoMiciDS,  Murdek,  ahd  Maitslauohteb. 
PARK. 

Park  or  warren  must  be  either  by  charter  or  prescrip- 
tion. 491 

Where  homicide  justifiable,  or  not,  by  statute  de  malefac- 
toribus  in  parcis.    Vide  Homicidb,  Mukdeb,  akd  Man- 
slaughter. 
PARLIAMENT. 

War  succeeds  best,  when  concerted  with  the  parliament. 

159 

Caution  used  in  2^  H,  8.  for  pardon  of  the  attempt  to  repeal 
25  H.  8.  unnecessary,  for  parliament  not  restraiuea  by 
a  precedent  act.  280 

Vide  Impeachment,  Tbsasok. 
PEACE-OFFICERS. 

Are  under  more  special  protection  than  private  men.       481 
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PEACE-OFFICERS.— Con«nM«rf. 

Law  makes  ererj  oae  an  officer  to  take  a  felon  flfiag  or 
resisting.  I^age  489 

Constable  bound  to  execute  his  warrant,  and  to  pursue  oq 
htie  and  ery;  if  he  doth  not,  he  is  indictable  for  a  con- 
tempt. 490 

If  peaoe^ffioers  or  assistants  kill  rioters  resisting  them,  tbey 
are  dispunishable,  either  by  common  law  Oi  statute. 

494  to  497 

Where  constable  may  eommand  others  to  assist  him;  and  if 
they  refuse,  they  are  fineable.  495,  588 

In  courts  of  oyer  and  terminer,  fye,  sheriff  and  his  substitutes 
are  the  ordinary  ministers  in  execution  of  criminals.      501 

Officer  not  supposed  conusant  of  the  law,  or  to  advise  with 
counsel  on  all  occasions.  578 

Erery  one  within  viU  to  take  notice  of  constable  ki  the  day; 
centra  in  the  night  without  a  special  notification.         461 

Stocks  the  prison  of  the  constable.  596 

Authority  of  constabie,  iiihingman,  headbar&fifhf  and  burs- 
Aolder,  much  the  same.  ii.  96 

Constable  of  a  hundred  a  distinct  officer,  introduced  by  stat. 
of  fFinton,  jet  a  conservator  of  the  peace.  ib. 

The  several  kinds  of  waiehmen.  ib. 

Watch  appointed  by  statute  of  Wintony  from  what  time  to 
be  kept;  to  be  set  by  the  constable;  neglect  thereof  pun- 
ishable; of  the  duty  of  such  watchmen.  iL  96,  97 

What  the  use  of  the  watch  kept  by  constable  ex  officio; 
regulariy  constable  ought  to  be  in  company  with  them  in 
their  walk  and  watch.  ii.  97 

What  the  power  of  watch  appointed  by  justices  qf peace,  ib. 

Safer  way  to  appoint  them  by  order  of  sessions,  or  B.  R.  ib. 

Watchman  hath  a  double  protection:  as  assistant  to  constable, 
when  present,  or  in  the  watdi>  and  as  a  watchman  sec  by 
order  of  law.  it  97,  98 

Law  takes  notice  of  his  authority  sub  eo  nomine^  and  there- 
fore killing  him  in  execution  of  his  office^  murder,      ii.  98 

He  may  arrest  night-walkers,  and  commit  them  till  morning, 
and  also  felons  and  persons  suspected  of  felony.  ii. 

Where  hitting  them  in  execution  of  their  office,  murder, 
&c.     Fide  Homicide,  Murdeb,  anp  Manslaughter. 

Vide  Arrest  per  totum,  Escape,  Hue  and  Crv,  Justice  of 
Peace,  Rescue,  Riot. 
PEERS. 

A  peer  in  Ireland  tried  here  by  a  Middlesex  jury  for  a  trea- 
son there.  155 

In^misprision  of  treason  or  felony,  or  being  accessary  thereto, 
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PEERS,— Con/tntierf. 

a  peer  tried  by  his  peers,  tfao  indicted  by  common  grand 

inquest.  Pages  374,  704 

How  lord  high  steward  elected  ^nd  commissionated  for  trial 

of  peerSy  atid  of  his  office  and  duty.  350 

Of  the  court  before  lord  high  Steward  for  trial  of  peers,  ii.  7 
That  snbject  amply  treated  of  by  lord  Coke.  ib. 

Indictment  of  a  peer  good  sans  addition.  ii.  177 

In  trial  of  peers  no  chaHenge  allowed;  for  they  are  not  only 

triers  of  fact,  bat  in  some  respect  jadgel  ii.  275 

Peer  arraigned  on  indictment  of  felony  before  his  peers, 

refusing  to  plead  aheill  have  judgment  of  peine  fort  4* 

dure.  ii.  319 

Where  process  of  outlawry,  or  cap.  pro  fine^  lies  against  a 

peer,  or  not  ii.  177, 199,  200 

What  warrant  isstied  by  lord  high  steward  for  execution  of 

a  peer.  501.  ii.  409 

What  parts  of  execution  for  treason  may  be  abated  by  king^s 

warrant  under  great  or  privy  seal,  6^e.  370.  ii.  412 

For  the  clergy  of  peers.     Vide  Clergy. 

PEINE  FORTE  &  DURE.— Fi*  Mute. 

PETIT  LARCINY.— Firfe  Lahciny. 

PERJURY. 
If  perjury  be  committed,  that  is  within  5  Eliz.  but  indictment 
concludes  not  contra  formam  stat.  -  yet  it  is  good  at  com- 
mon law^  but  not  to  bring  party  within  the  corporal  pun- 
ishment of  the  act.  iL  191, 192 

PETIT  TREASON. 

To  what  particulars  25  B.  3.  reduces  petit  treason.  377, 378 

One  having  committed  this  offense  may  be  indicted  of  mur* 
der.  ,  878 

Servant  kills  master  on  a  sudden  falling  out^  not  petit  treason, 
but  manslaughter.  ib. 

If  wife  or  servant  procure  a  stranger  to  kill  the  husband  or 
mlister,  procurer  only  accessary  to  murder,  and  being  only 
accessary,  where  the  principal  is  only  murder,  cannot  be 
petit  treason;  but  if  wife  and  servant  conspire  death  of 
husband,  and  servant  effect  it  in  absence  of  wife,  it  is  petit 
treason  in  servant,  and  she  is  accessary  b^ore  to  it,  and 
shall  be  burnt  378, 379,  381,  382 

If  wife  or  servant,  and  a  stranger  conspire  to  rob  husband  or 
master,  and  servant  or  wife  be  present,  and  hold  candle, 
while  husband  or  master  is  killed,  stranger  is  guilty  of 
murder,  and  wife  and  servant  of  petit  treason  as  prin- 
cipal* 379 
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PETIT  TREASON.— Cofi/tnt^^. 

Wife  or  servant  intcDding  to  kill  a  stranger,  by  mistake  kills 
husband  or  master,  petit  treason.  Page  379 

If  wife  or  servant  conspire  with  a  stranger  to  kill  husband  or 
master,  if  he  or  she  be  in  same  house  when  fact  done,  tho 
not  in  same  room,  he  or  she  is  principal  in  petit  treason ;  if 
absent,  he  or  she  only  accessary  Injore  to  murder.  379, 383 

If  wife  or  servant  command  one  to  beat  husband  or  master, 
and  he  beat  him,  whereof  he  dies,  if  wife  or  servant  ia 
same  house,  petit  treason  in  wife  or  servant  as  principal, 
but  murder  in  stranger.  880 

What  will  n^ake  a  man  guilty  or  principal  in  murder  will 
make  him  such  in  petit  treason,  tA. 

Eadem  lex  for  an  inferior  clergyman  in  relation  to  his  killing 
his  superior.  ib. 

Who  shall  be  said  a  servant  or  master  within  2S  E.  3.  with 
regard  to  this  oflfense.  ib. 

This  act  shall  not  be  extended  by  equity.  ib. 

Who  is  a  wife  within  it,  or  not.  381 

Where  it  is  petit  treason  for  a  clergyman  to  kill  his  prelate  or 
metropolitan.  ib. 

Principals  in  petit  treason,  as  well  h^ore  as  qfier.  382 

One  arraigned  of  petit  treason  standing  mute,  or  challenging 
above  thirty-five  peremptorily,  shall  have  judgment  of 
peine  fort  fy  dure.  382.  ii.  399,  400 

Whether  exclusion  of  clergy  from  murder  by  1  £1.  6.  ousts  it 
also  in  petit  treason.  340  to  343 

•Suter/oits  acquit j  or  attaint  of  mtitder,  a  good  bar  to  in- 
dictment of  petit  treason,  and  h  converso.  iL  246, 252 

Fide  CLxaar,  Indictment,  Judgment,  Pabdon. 

PHYSICIAN. 

Physician  or  surgeon,  tho  not  licensed,  gives  a  potion  with  a 
good  intent,  which  kills  the  patient,  no  homicide.  429,430 

Physicians  and  surgeons  are  to  be  licensed  according  to 
3  4>  14  ^.8.  429 

In  what  cases  statute  of  34  4*  35  H.  8.  dispenseth  with  the 
penalties  of  the  former  acts.  429 

PIRACY. 

How  indictment  to  be  to  work  a  corruption  of  blood.      355 
Common  law  takes  no  notices  of  it  under  name  of  felony. 

ii.  18,  370 

I  E,  6.  ^  I  M.  repealing  all  new  felonies  tempore  H,  8. 

extend  not  to  piracy.  &64 

Pardon  of  all  felonies  reacheth  it  not.  ii.  370 

Vide  Admiralty,  Clerot,  Indictment. 
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PLAGUE. 

1  Jac.  now  discontioued.  Po,g€  433 

If  one  infected  goes  abroad  with  inteot  to  iofect  another,  who 
dies  of  it,  whether  it  be  murder.  ib. 

PLEAS. 

If  one  indicted  of  murder  obtains  a  pardon  of  felony,  oxfelo- 
lonica  inier/eeiioj  and  is  afterwards  arraigned  on  that  in- 
dictment, he  must  plead  quoad  murdrum  not  guilty ^  and 
as  to  ihe  felony  and  interfection  his  pardon.  467 

If  found  guilty  of  murder,  he  shall  have  judgment ;  if  not,  his 
plea  shall  be  allowed.  ii.  2SS 

How  plea  of  pardon  concludes.  •  iL  391 

If  owner  of  goods  stolen  supposed  in  indictment  be  a  feme 
eovertf  or  appear  to  have  no  interest  or  possession  in  the 
goods,  the  party  shall  be  acquit ;  but  may  be  indicted  de 
novo  for  the  goods  of  husband,  or  true  proprietor.        513 

If  t^.  be  indicted  as  principal,  and  B.  as  accessary  b^ore  or 
ajler^  and  both  be  acquit,  yet  B.  may  be  indicted  as  prin- 
cipal, and  former  acquittal  as  accessary  is  no  bar. 

625.    iL244 

But  one  indicted  as  principal  and  acquitted,  shall  not  be  in- 
dicted again  as  accessary  btfore;  and  if  he  be,  his  former 
acquittal  is  a  good  bar,  for  it  is  in  substance  same  offense; 
but  antient  law  was  otherwise.  626.  ii.  244 

If  he  be  indicted  as  principal  or  accessary  be/ore^  and 
acquitted,  he  may  yet  be  indicted  as  accessary  qfter,  they 
being  offenses  of  several  natures.  to. 

If  there  be  an  inquisiflon  of  murder  or  manslaughter,  and  an 
indictment  for  same  offense,  and  party  is  acquitted  on  in- 
dictment, 'tis  necessary  to  quash  inquisition,  or  arraign 
party  upon  it,  who  in  such  case  may  plead  auterfoits 
acquit  J  or  not  guilty.  ii.  65 

In  all  cases  of  homicide  by  necessity ,  which  are  no  felony, 
where  the  matter  is  specially  presented,  as  it  may,  party 
shall  be  presently  discharged,  without  being  put  to  plead; 
but  then  this  acquittal  by  presentment  is  no  final  discharge, 
for  he  may  be  indicted  and  arraigned  again  afterwards,  if 
matter  of  former  indictment  false;  but  contra^  where  in- 
dictment or  coroner's  inquest  is  of  murder  or  manslaughter, 
and  thereon  he  is  arraigned  and  tried,  and  this  special 
matter  proved  in  evidence,  he  shall  be  acquit  thereon,  and 
this  acquittal  is  a  perpetual  bar  against  any  other  indictment 
for  same  death.  491, 492.  ii.  156,  246, 247,  303,  304* 

Same  law  in  case  of  homicide  se  dtfendendo^  or  per  it^for- 
tuniumy  only  petit  jury  shall  find  the  special  matter,  and 
not  acquit  the  party.  ii.  158, 246, 247 
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Where  offense  made  felony,  or  otherwise  penal  by  statnCe^  if 
by  proviso  in  same,  or  by  any  subsequent  act  some  cases 
are  exempted  out  of  it,  indictment  need  not  mention  and 
qualify  the  offense,  so  as  to  exempt  it  out  of  the  proviso, 
bnt  party  shall  have  advantage  of  it  on  not  guilty ^  and  in 
same  manner  shall  have  the  benefit  of  subsequent  aei  to 
excuse  him  by  tl  Jot.  iL  Pages  170,  171 

If  year  be  mistaken  in  indtctmenc  of  felony  or  treason,  and 
therefore  ofGrader  be  acquit,  it  is  an  erroneous  acquittal, 
and  yet  shall  be  a  good  plea  of  auter/oits  acquit,    ii.  179 

If  one  indicted  of  murder  cujusdam  ignoti^  or  assault  in 
quendam  ignotum,  be  acquitted  or  convicted;  and  after- 
ivards  indicted  for  assault  or  murder  of  such  a  man  by 
name,  he  may  plead  former  conviction  or  acquittal,  and 
aver  it  to  be  same  person.  ii.  181 

By  statute  auter/oits  acquit  of  principal  or  accessary,  or 
cm/tfiybtV^a/Zatn/ of  principal  on  indictment  is  no  bar  to  an 
appeal;  but  auter/oits  acquit  on  appeal  remains  a  bar  to 
indictment  for  same  offense.  ii.  220,  250 

^uter/oits  acquit  of  robbery,  rape,  i^e.  on  Indictment  a  good 
bar  to  appeal  of  robbery,  Sg'C.  ii.  250 

In  favour  of  appeal,  if  one  be  indicted  of  murder,  and  plead 
to  it,  and  be  convict,  and  wife  enter  appeal  for  same  death 
against  prisoner,  pending  appeal  judgment  shall  be  respited ; 
but  if  wife  be  nonsnit  judgment  shall  be  entered  on  the 
conviction.  ii.  220 

If  one  be  both  indicted  and  appealed  before  same  justices  of 
same  murder,  or  other  felony,  and  plead,  party  shall  be 
arraigned  on  appeal  first,  and  not  on  indictment;  and  if 
appellant  be  nonsuit  on  bis  appeal;  prisoner  shall  be 
arraigned  on  appeal,  and  process  shall  cease  on  indictment; 
and  if  prisoner  plead,  or  be  acquitted,  or  plead  king's  par- 
don, and  it  be  allowed,  regularly  acquittal,  or  pardon  and 
allowance  thereof  shall  be  entered  on  appeal,  tho  it  be  safe 
to  enter  it  likewise  on  indictment;  if  there  be  no  cesset  pro- 
cessus  on  indictment,  and  party  be  outlawed,  he  hath  no 
remedy,  but  by  writ  of  error  on  the  outlawry,  and  he  may 
assign  for  error  his  acquittal  on  appeal,  and  aver  it  to  be 
same  felony.  221 

If  a  cap.  be  awarded  against  a  felon,  and  he  render  himself, 
and  plead  not  guilty ^  and  is  let  to  bail,  and  then  makes 
default,  a  cap,  ad  audiendum  juratam  shall  issue,  and  if 
brought  in,  he  shall  be  tried  on  his  plea;  but  if  he  render 
himself  on  the  exigent^  and  plead  not  guilty ^  and  be  let 
to  bail  till  trial,  and  then  make  default,  whereon  an  txir 
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gent  is  awarded,  and  felon  is  broaght  in  on  the  tangent, 
Iqumre  whether}  be  shall  plead  de  novo. 

il  Pages  224, 225 
The  several  kinds  of  pleas  on  arraignment.  if.  236 

Of  pleas  declinatory.  ib. 

In  all  cases  of  misnomer  party  most  plead  over  to  felony. 

ii.  838,  048,  255^  256 

All  foreign  pleas  to  be  tried  by  jury  of  connty  where  party 
indicted,  except  in  treason.  ii.  239 

Regnlarly  in  alt  pleas,  whether  to  the  writ,  or  in  bar,  by 
matter  of  record  or  fact,  or  both,  if  plea  doth  not  confess, 
as  a  plea  of  pardon  to  indictment,  or  of  release  to  an 
appeal,  tho  this  ptea  be  found  against  bim  by  issue  tried, 
or  adjudged  again^  him  by  the  court,  yet  he  shall  not  be 
convicted  thereon,  but  plead  over  to  the  felony  not  guilty , 
as  well  in  indictment  as  appeal.         ii.  839,  248,  255,  256 

If  one  be  indicted  of  felony,  and  plead  a  pardon,  as  if 
indictment  be  of  nmrder,  and  he  plead  a  pardon  of 
felonies,  or  the  like,  he  need  not  plead  over  to  the  felony, 
because  it  suits  not  within  his  plea.  iL  256 

Yet  if  pardon  on  demurrer  by  king^s  attorney,  or  an  advise- 
ment of  court,  be  adjudged  insufficient,  party  shall  be 
tried  for  the  felony.  ii.  256,  257 

The  several  kinds  of  pleas  in  bar.  ii.  240,  241 

Of  what  kinds  of  matters  plea  of  auterfaita  acquit ,  &e,  con- 
sists. ^  ii.  241 

Counsel  shall  be  assigned  to  put  plea  in  form.  ib. 

Prisoner  must  shew  record  of  his  acquittal,  or  vouch  it  in 
same  court.  ii.  241, 242, 243 

The  like  of  attainder  in  case  of  auter/oifa  attaint. 

ii.  241,  242 

Regnlarly,  if  a  record  be  pleaded  in  bar,  and  declared  on  in 
same  court,  other  party  shall  not  plead  nultiel  record,  but 
have  oyer  of  record;  and  if  it  be  in  another  court,  he 
shall  plead  nul  tiel  record,  and  day  be  given  to  procure 
record,  or  certificate  thereof.  ii.  241,  242^243 

Prisoner  may  remove  tenor  of  his  record  of  acquittal  into 
chancery  by  certiorari,  and  have  it  in  poigne,  or  sent  to 
the  justices  by  mittimus  sub  pede  sigilli.  ii.  242. 

If  one  be  arraigned  in  B.  R.  on  indictment  removed  or 
found  before  them,  who  hath  been  formerly  acquitted  of 
same  felony,  either  before  justices  of  peace,  or  gaol- 
delivery,  court  will  grant  a  certiorari  to  remove  the  record 
before  them,  and  respite  bis  plea,  till  be  can  remove  bis 


592      TABLE  OF  THE  PRINCIPAL  MATTERS 

I 

VLEAS.— Continued. 

acquittal  into  the  court,  that  so  he  may  form  his  plea 
upon  it,  for  record  is  part  of  his  plea.  it  Pag^e  142 

Plea  must  set  forth  record  in  certain;  bow  it  is  to  con- 
clude. t& 

Record  must  be  removed  by  writ^  for  tbo  B.  R.  may  take 
an  indictment,  or  other  record  of  justices  of  peace  pr€>- 
priis  manibuSf  where  it  is  to  be  proceeded  on  for  the 
kingf  yet  they  cannot  take  record  of  acquittal  to  serve 
prisoner's  plea  without  writ.  ii.  142 

If  one  pleads  auterfoiis  acquit  de  mesme  felony,  and  vouch 
the  record,  court  may  e^camine  proof,  that  it  is  same 
felony,  and  thereon  allow  it,  without  any  confession  by 
king^s  attorney ;  but  what  the  safest  methods,  ii.  242, 243 

Plea  allowed  by  testimony  of  justices  of  peace  before  whom 
he  was  acquit  ii.  243 

If  prisoner  be  arraigned  before  Justices  of  gaol-delivery  ia 
the  country,  and  plead  auterfoits  acquit  of  same  felony 
before  same  justices  in  that  county,  or  other  justices  of 
same  county  that  were  before  them,  or  in  B.  R.  how 
plea  to  conclude.  ib. 

Of  what  averment  matter  of  fact  of  the  plea  consists.        ib. 

There  must  not  only  be  acquittal  by  verdict,  but  a  judg- 
ment thereon,  qudd  eat  indl  sine  die^  and  pleaded 
also.  '  t6. 

Acquittal  regularly  a  warrant  for  entering  of  judgment  at 
any  time  after.  ib. 

One  may  plead  auterfoits  acquit  notwithstanding  variance 
in  the  times  alledged  in  first  and  second  indictment,  and 
aver  it  to  be  same  felony.  ii.  244 

If  one  be  indicted  for  murder  of  J.  8.  and  acquitted,  and 
ajfter  indicted  for  murder  of  J,  N,  yet  he  may  plead 
auterfoits  acquit^  and  aver  it  to  be  the  same  man,  Sr  9^^ 
conus  per  Pun  nosme  ^  V autre.  ii.  244,  245 

Where  there  is  a  different  vill  laid  in  the  first  and  second 
indictment,  he  may  plead  auterfoits  acquit^  and  aver  it 
^0  be  same  vill,  but  contra^  where  party  indicted,  first  in 
one  co^unty,  and  then  in  another,  but  said  to  be  otherwise 
in  an  appeal.  ii.  245 

If  one  commit  a  robbery  in  one  county,  and  carry  the  goods 
into  another,  and  is  indicted  of  larciny  in  foreign  county, 
and  is  there  acquitted  of  .the  larciny,  it  is  no  bar  to  indict- 
ment of  robbery  in  proper  county,  because  another  of- 
fense, ii.  245 

Neither  is  it  a  bar  to  ibdictment  of  larciny  in  proper 
county.  ^  ib. 
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Burglary  committed,  and  goods  stolen,  if  indicted  of  larciny 
for  goods  stolen  and  acquitted,  yet  he  may  be  indicted  for 
burglary,  and  iconverso.  ii.  Pages  245,  246 

One  acquitted  for  stealing  the  horse,  may  be  arraigned  and 
convict  for  stealing  the  saddle,  tho  both  done  at  same 
time.  ii.  246 

Aquittal  of  murder  a  good  plea  to  indictment  of  man- 
slaughter, or  i  conversoj  so  acquittal  of  murder  a  good 
bar  to  indictment  of  petit  treason,  and  i  converso. 

ii.  246,  252 

It  must  be  acquittal  on  trial  either  by  verdict,  or  battle,     ib. 

Party  acquitted  by  misdirection  of  judge,  may  plead  it. 

ii.  247 

Special  verdict  found  in  felony,  and  court  erroneously 
adjudge  it  no  felony,  as  long  as  that  judgment  remains 
unreverst,  if  prisoner  be  indicted  de  novo;  he  may  plead 
auterfoits  acquit.  ii.  247,  248 

If  judgment  reverst,  party  may  be  indicted  de  novo;  but 
quaere,  whether  in  point  of  the  verdict  parly  shall  not  be 
executed.  ii.  247 

If  at  common  law  one  had  been  suspected  of  murder,  and 
arraigned  within  the  year  and  acquitted,  tho  arraignment 
should  not  have  been,  yet  it  stood  as  a  good  acquittal 
pleadable  to  another  indictment,  or  appeal.        ii.  247, 24a 

•Auterfoits  acquit  no  plea,  where  indictment  insufficient,  or 
contains  no  felony.  ii.  247, 248 

One  must  be  legitimo  modo  acquietatus,  ii.  248 

If  error  only  in  process  in  appeal,  or  indictment,  and  yet 
prisoner  appear  and  plead  not  guilty,  and  be  acquit,  this 
acquittal  pleadable.  ii.  248 

One  attaint  on  insufficient  indictment  shall  not  be  arraigned 
on  new  indictment  for  same  offense,  unless  former  judg- 
ment first  reverst.  ib. 

Where  a  wrong  person  brings  an  appeal,  auterfoits  acquit 
is  no  plea,  neither  is  it  a  bar  to  the  king,  but  he  may  be 
indicted  nient  obstante  that  acquittal;  and  if  right  heir 
bring  a  new  appeal,  and  be  nonsuit,  he  may  be  arraigned 
on  that  appeal  at  hinges  suit.  ii.  249 

If  defendant  be  acquit  on  appeal  of  murder,  or  robbery  by 
verdict,  regularly  a  good  bar  to  indictment.  ib. 

Acquittal  by  battle  on  an  appeal  no  bar  to  indictment  for 
same  offense.  ib. 

Indictment  and  conviction  of  ^felony  without  judgment  of 
death,  or  prayer  of  clergy,  no  bar  of  a  new  indictment, 
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Dor  i8  auier/oiU  aeqmi  by  verdict,  Holess  jadgment 
g»ven.  ii.  Pages  248,  251 

JiuierfmU  eonviei  and  clergy  had  a  good  bar  to  iadictmeat 
or  appeal  for  saioe  erime.  ii.  220, 250,  251 

And  8o  it  is  if  be  pray  his  clergy,  and  court  adrise  upon  it, 
tho  clergy  not  actually  allowed.  iL  251,  390 

JSiuierfmU  atiaint  de  tnesme  /ehnjff  tho  on  iDsuflBcient 
indictment,  was  at  ootnmoa  law  a  bar  to  appeals,  as  well 
as  indictments  of  same  offense,  and  so  remams,  except  in 
appeals  of  death.  ii.  251 

If  ^.  be  indicted  of  piracy,  and  bath  judgment  of  peine 
/art  4*  dure^  and  by  a  general  pardon  pimcies  are  ex- 
cepted, but  judgment  of  peine  fori  4>  dureis  pardoned  by 
general  words  of  all  contempts,  gutsrct  whether,  if  he 
may  be  arraigned  for  aame  piracy,  bat  he  may  be 
arraigned  of  any  other  piracy  committed  before  that 
awanl.  iL  252 

If  ^.  be  attaint  of  treason,  4^.  by  outlawry,  he  shall  not  be 
indicted  or  appealed  of  same  felony  till  oittUwry  re- 
versed. tA. 

One  indicted  at  comnBM>n  law  of  felony,  and  having  judgment 
of  death,  yet  may  nient  obstante  his  attainder,  be  arraigned 
for  treason  committed  before  the  f<^ny,  but  qumre  as  to 
treason  committed  after  it,  ib. 

Where  one  is  appealed  of  robberies  committed  on  divers 
persons  and  they  bring  several  appeals,  and  he  is  attaint 
at  suit  of  one,  yet  be  shall  be  put  to  answer  to  appeals  of 
the  othera  ib. 

If  there  be  an  indictment  and  attainder  at  the  prosecution  of 
one,  qusBre^  whether  after  he  may  not  be  arraigned  on  an 
indbtment  at  prosecution  of  another  to  have  restitution  on 
the  statute.  545.  iL  252 

One  commits  several  felonies,  and  is  attaint  of  one,  and  king 
pardons  that  attainder  and  the  fdony  for  which  he  was 
attaint,  if  after  indicted  or  appealed  for  same  felony,  he 
may  plead  his  attainder,  and  no  good  replication  to  say, 
he  was  pardoned  after.  ii.  253 

Bat  yet  may  be  indicted  or  appealed  for  the  other  felonies; 
and  if  he  plead  his  former  attainder,  i|  may  be  replied  that 
he  was  pardoned  after,  whereby  he  is  restored  to  be  a  per- 
son able  to  answer  those  offenses.  ib. 

If  one  attaint  commit  a  felony  after,  and  be  pardoned  the 
first  folony  and  attainder,  he  shail  be  put  to  answer  the 
new  felony.  ib. 

If  one  commit  several  felonies,  and  be  convict  of  one,  but  no 
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judgment  of  death,  por  clergy  gireo  him,  bi  may  be  in- 
dicted for  all  the  former  felonies.  ii.  Page  253 

If  one  had  been  convict  of  anytone  felony,  and  prayed  his 
clergy,  and  read,  and  bad  been  deliirered  to  the  ordinary, 
formerly  he  should  never  have  been  arraigned  for  any  of 
the  formed  felonies.  ib. 

For  any  felony  done  after  conviction,  and  clergy  allowed,  he 
may  be  indicted^  but  not  if  be  stand  attaint  and  unpar* 
doAcd^  lb. 

Now  by  statute  clergy  dischargeth  all  offenses  precedent 
within  clergy,  but  not  such  other  offenses  as  are  ousted 
of  it.  ii.  254 

Accessary  on  arraignment  may  plead  acquittal  of  prin- 
cipaL  ib. 

Gaoler  arraigned  for  voluntary  escape  of  a  prisoner  for  felony 
may  plead  acquittal  of  felon  of  principal  felony,  and  so 
may  rescuer  arraigned  on  indictment  for  resoue  of  a  felon. 

611,612.  iL254 

Felon  acquitted  of  first  felony  shall  not  be  arraigned  of  breach 
of  prison,  or  if  indicted  of  it  before  acquittal,  and  then  is 
acquitted  of  principal  felony^  be  may  plead  it  in  bar  to 
indictment  for  breach  of  prison*    6 1 1 , 6 12. 11 224, 254, 255 

He  who  pleads  auterfatits  acquitj  convict  or  atiaini  must 
plead  it  specially  setting  forth  record.  ii.  2SS 

He  must  either  shew  record  sub  peek  sigillif  oc  l^SLVe  record 
removed  into  court,  where  it  is  pleaded,  by  c^Hwrari^  or 
if  it  be  record  of  same  court,  must  vouch  term,  year  and 
roll,  for  record  is  part  of  his  plea.'  ib. 

He  must  make  averments,  as  case  shall  require,  that  he  is 
same  person,  and  it  same  offense.  ib. 

No  issue  db^ll  be  taken  on  plea  of  nul  iiel  record^  because 
pleaded  in  court,  but  king^9  attorney  may  have  ojfer  of 
record.  ib. 

The  averments  are  issuable.  ib. 

If  issue  taken  on  them,  they  shall  be  tried  by  jury,  that  is 
returned  to  try  prisoner,  by  2%  H.  3.  ib. 

He  that  pleads  these  pleas,  must  plead  over  not  guilty  to  the 
felony,  for  if  the  pleas  be  adjudged  against  him,  yet  he 
shall  be  tried  on  not  guilty*  iu  255, 256 

Where  one  may  pFead  to  jurisdiction  of  coiut  without  answer- 
ing to  the  felony.  ii.  256 

If  one  by  plea  confess  the  fact,  he  need  not  answer  to  the 
felony,  but  he  may  in  that  case.  If  he  will,  plead  over  to 
the  felony.  ib. 

If  one  be  indicted  or  appealed  of  felony,  and  he  will  demur 
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to  the  appeal  or  indietment,  and  it  be  adjudged  against 
him,  he  shall  be  hanged,  for  it  is  a  confession  of  the  indict- 
ment; he  may  take  alf  exceptions  to  indictment  or  appeal, 
as  might  have  been  taken  on  demurrer,  either  before  his 
plea,  or  in  arrest  of  judgment.  ii.  Pag-e  257 

In  case  of  demurrer  no  judgment  of  peine  fori  ^  dure  can  be 
given.  t& 

Flea  to  the  felony  consists  of  not  guilty ^  (whereto  clerk  joins 
issue  cut.  prist,)  and  the  putting  himself  on  his  country,  ib. 

If  either  of  these  fail,  it  is  in  law  standiog  mute,  either  in 
treason  or  felony.  ii.  258 

Jn  treason  or  felony  there  can  be  no  justification,  as  se  de- 
fendendoj  4*^.  ib. 

But  on  not  guilty  he  shall  have  the  advantage  of  all  such 
defenses.  t& 

If  duress  and  compulsion  from  others,  fyc.  will  excuse  him, 
jury  on  the  general  issue  ought  to  find  accordingly. 

ii.  25Sf  259 

Where  matter  appears  not  to  be  felony,  prisoner  on  not 
guilty  pleaded  may  be  acquitted.  ii.  303, 304 

Where  party  is  convict  within  being  burnt  in  the  hand, 
plea  of  auter/oits  aeguity  and  had  his  clergy ,  as  good  a 
plea  as  before  18  Eliz.  ii.  390 

If  prisoner  plead  a  pardon,  how  it  concludes,  and  what  judg- 
ment entered.  ii.  391,  392 

What  conclusion  of  plea  of  auter/oits  aeguity  or  convict y  or 
attaint  de  mesme  felony;  most  commonly  prisoner  pleads 
over  not  guilty.  ii.  238,  248,  255,  256,  392 

How  such  plea  is  confessed  by  king^s  attorney,  or  coroner,  ib. 

If  one  plead  in  bar  to  the  indictment,  yet  if  indictment  in- 
sufficient, whether  eat  sine  die,  shall  be  applied  to  insuffi- 
ciency of  indictment,  or  plea  in  bar.  ii.  393,  394 

Reasonable  to  have  th^  eat  sine  die  special  in  that  case,  and 
how.  ii.  393 

If  entry  of  judgment  of  acquittal  be  gudd  eat  indt  guietus^ 
prisoner  cannot  be  arraigned  again,  tho  indictment  insuffi- 
cient, ii.  394,  395 

One  indicted  of  murder  or  manslaughfer,  on  not  guilty  the 
special  matter  is  found,  or  jury  acquits  him,  judgment  is 
gudd  eat  inde  guietus,  it  is  a  perpetual  bar;  so,  if  found 
guilty  se  dt/endendoy  judgment  is  gudd  expectet  graiiam 
regis.  ii.  395 

For  pleas  in  abatement.  Fide  Abatement. 

Vide  JUDOHENTS. 
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POLYGAMY. 

1  Jac  BioAMTy  <nr  [rather]  Poltoamt  felony  wiAin  clergy. 

Page  692 

Cases  excepted  out  of  the  act.  ift. 

Difference,  where  first  wife  married  beyond  sea,  and  second 
Aerej  and  i  converso.  692,  693 

A  feme  takes  baron  in  Holland^  and  during  his  life  marries 
another  there,  then  true  husband  dies,  the  (second  living) 
marries  a  third  here^  dehors  the  act.  693 

But  if,  livhig  first,  she  had  married  third  in  England^  felony 
within  it.  ib 

Where  notice  of  party's  being  alive  necessary  oir  not.         ib. 

What  beyond  seas^  and  what  within  hinges  dominumsy  quoad 
this  act.  ib. 

Having  two  wives,  one  of  which  is  divorced  a  mened  4* 
thoro  not  within  it ;  if  divorced  catuA  ewvitittf  whether 
within  it.  694 

Where  divorce  a  vinculo  matrimonii^  either  party  without 
proviso  in  act  may  freely  marry.  ib. 

If  wife  be  divorced  from  the  husband  cauad  adulterii  velamvi^ 
tiwj  vinculum  matrimonii  not  dissolved;  but  eontrUy  if  di-- 
Yovcedcausdconsanguinitatievelprsscontractiis.  124,  381 

Where  divorce  d  vinculoy  and  one  appeals  marriage  pending 
appeal,  dehors  the  act;  contra,  if  sentence  of  divorce  re- 
pealed. 694 

If  either  within  age  of  consent,  second  marriage  not  within 
act;  but  contra^  \lfeme  of  twelve,  and  man  €^ fourteen,  ib. 

Trial  directed  to  be  where  party  taken;  he  may  be  indicted, 
where  second  marriage  was,  tho  never  taken.  694, 695, 705 

Marriage  to  a  former  husband,  second  being  alive,  simply 
void.  693 

POPE.— Fide  Reuoioh. 
PR^MUNIRE. 

1  Mar,  repeats  all  prmmunires  enacted  in  or  after  1  H.  8.  308 

Vide  Religion. 
PREROGATIVE— rfrf«  King. 
PRESCRIPTION. 

Why  deodandsy  goods  of  felons  of  themselves,  felons  and 
outlaws  cannot  be  claimed  by  prescription.  419 

PRESENTMENT. 

A  more  comprehensive  term  than  indictment.       ii.  152, 153 

Some  presentments  of  themselves  convictions  and  not  tra^ 
versable,  others  not  so,  but  in  nature  of  informations,  and 
therefore  traversable.  ii.  153, 154, 155 

Presentment  of  a^e/o  de  se  before  justices  of  peace,  or  oyer 
and  ter miner,  traversable  by  the  executor.  iL  154 

VOL.  11.-^  1 
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Why  coroner's  inquest  of  a  fugatn  feeii  is  conclusiTe,  and 
not  that  of  grand  inquest,  or  petit  jury.  ii.  Page  154 

If  party  be  presented  to  have  suffered  an  escape,  because  at 
least  he  is  to  be  fined,  he  shall  have  his  traverse  to  it.     t6. 

But  if  escape  be  presented  upon  a  vill,  it  is  not  traversable, 
and  why.  603.  iL  154 

Indictment  against  city  of  London  for  an  escape  traversable. 

ii.  154,  155 

A  presentment  of  a  riot,  or  forceabie  detainer  by  a  justice,  or 
two  justices  of  peace  is  a  conviction  by  stat.  ii.  155 

Presentment  of  justices  of  peace  of  default  in  repairs  of  an 
highway,  traversable.  t6. 

Inquests  must  be  returned  to  be  probi  8^  legates  homines  de 
comiiaiu  prmdieto.  ii.  167 

For' presentments  before  coroner. 

Vide  CoRONCIt. 

Vide  Inqitest  of  Office. 
PRIEST. —  Vide  Clergt,  Felowy  bt  Statute,  Reugion. 
PRIIjICIPAL  AND  ACCESSARY. 

Who  shall  be  said  principals  in  felony  in  the  first  and  second 
degree.  233, 437,  615 

Accessaries  before  and  after  described.      233,  613,  615,  618 

In  treason  no  accessaries  but  all  principals,  so  procurer  before^ 
or  a  knowing  receiver  qfter;  but  whether  a  knowing  re- 
ceiver of  a  counterfeiter  of  the  great,  or  privy  seal,  or  the 
coin  be  a  principal  in  treason.  234,  237,  613 

Whether  receipt  of  a  felon  after  ^attainder  in  same  county 
makes  an  accessary  without  notice.  323,  622 

Consenting  to  a  felony  makes  a  man  principal  or  accessary, 
bare  concealing,  only  misprision.  374 

If  servant  or  wife  be  of  confederacy  to  kill  the  husband  or 
master,  and  be  in  same  house  where  he  is  killed,  tho  not  in 
same  room,  they  are  principals,  and  guilty  of  petit  treason, 
for  it  is  a  presence;  and  so  in  other  cases.  379, 439 

There  are  principals  and  accessaries  both  before  and  after  in 
petit  treason.  381 

If  one  take  poison  by  persuasion,  but  in  absence  of  an- 
other, and  die  of  it,  persuader  is  principal  in  mutder.   431 

Counselling,  commanding,  or  directing  killing  a  man,  if  he 
that  counsels,  fyc.  be  absent,  makes  him  accessary  before 
to  the  murder.  435 

In  case  of  poisoning,  he  that  counsels  another  to  give  poison, 
if  he  doth  it,  he,  who  counsels  it,  if  absent,  but  accessary 
btfore.  435, 615 
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He,  wbp  lays,  or  gives  poisoo,  tho  absent  when  taken,  is  a 
principal.  Pages  435,  615 

If  ^.  command  B,  to  beat  C.  and  he  beat  him  to  death,  mur- 
der in  B,  and  if  A.  be  present,  murder  in  him  also ;  if  absent, 
he  is  accessary.  ib. 

If  A.  counsels  B.  to  poison  his  wife,  B.  obtains  poison  from 

A.  and  gives  it  to  his  wife,  who  ignorantly  givea  it  to  a 
child,  this  is  murder  in  B.  but  A.  who  was  absent,  is  not 
accessary  to  the  murder,  because  the  command  shall  be 
construed  strictly.  436 

KA,  counsel  B.  to  beat  C  with  a  small  wand,  if  ^.  beat  him 
to  death  with  a  great  club,  A.  is  not  accessary.  ib. 

\(A.  counsel  B.  to  kill  C.  and  before  the  fact  done  counter- 
mands it,  if  B.  does  it  afterwards,  it  is  murder  in  B.  but  A. 
not  accessary.  436, 452 

In  manslaughter  there  can  be  no  accessaries  htforty  nor  in 
homicide  st  defendendo.  437,  450 

If  A.  be  indicted  of  murder,  and  B,  as  accessary  before  by 
procurement,  and  A.  be  found  guilty  only  of  manslaughter, 

B.  shall  be  discharged.  ib. 
All  present  and  assisting  to  murder,  principals.  ib. 
In  burglary  or  robbery,  those  wha  watch  at  lane's  end, 

tfc.  tho  not  actually  present,  burglars,  or  robbers.  439, 534, 

537,  555,  563 

Otherwise  on  39  Eliz.  that  act  binds  up  exclusion  of  clergy 
to  stealing  in  the  house.  537 

Persons  ready  to  aid,  tho  but  lookers  on,  principals.  ib. 

Divers  come  with  one  assent  to  do  mischief,  as  to  kill,  rob, 
beat,  Sfc.  and  in  execution  thereof  one  commits  murder,  all 
principals.  440, 441 

Divers  aiming  to  rob  a  person  charge  him  with  felony,  one 
robs  him,  robbery  in  all;  but  without  such  intent,  rest  not 
guilty.  ib. 

If  A.  comes  in  company  with  B.  to  beat  C.  and  B.  beat  him 
so  that  he  dies,  A.  is  principal.  ib. 

Several  rioters  in  a  house,  some  issue  out  and  murder  one 
within  view,  who  came  to  constable's  assistance,  all  within 
the  house  who  abetted  the  assault,  principals.  463 

1  Jac.  ousts  none  of  olergy  but  him  who  stabs,  not  even  per- 
sons present  and  assisting.  468 

Where  principal  agent  shall  be  excused  from  felony,  and  prin- 
cipal in  second  degree  be  guilty.  514 

All  that  come  in  company  to  rob,  principals,  tho  one  only 
do  it  533 

Where  one  may  be  principal  in  robbery,  tho  neither  actually 
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present  at  the  ass^iuU,  nor  robbery,  nor  assenting  thereto. 

Pages  534,  537,  538 

In  ads  making  felony  accessaries  before  and  after  implied. 

613,  614,  615,  632,  644,  704 

Whether  aci  making  ojSense  felony  in  offenders,  their  coun- 
sellors, procurers  and  abettors,  and  being  silent  as  to  acces- 
saries aftery  extends  not  to  accessaries  after,  704 

In  treason^  whether  principal  in  first  degree  shall  be  tried 
before  those  in  second  degree.  ^  613.  ii.  223 

In  cases  criminal,  not  capital,  no  accessaries.  530, 613, 616, 618 

Accessaries  after  to  crimes  not  capital  by  receiving  offenders 
cannot  be  in  law  under  any  penalties  as  accessaries,  unless 
the  acts  inducing  the  penalties  extend  to  receivers,  or  coai- 
forters,  as  some  do.  613 

Maintainors  in  certain  ae/«  denote  maintainers  of  offense,  and 
not  parties.  ib. 

Where  an  act  makes  a  felony,  it  incidently  makes  such  acces- 
saries as  would  be  accessaries  before  or  after  to  a  felony 
at  common  law,  but  the  special  penjiing  sometimes  varies 
the  case.  613,  614,  615,  632 

But  if  the  aci  express  accessaries  before  and  not  after,  there 
can  be  no  accessaries  after.  614 

Accessaries  (\fter  an  offense  of  a  lower  degree  than  acces- 
saries before.  614,  615 

Procurers,  counsellors  and  abettors  import  accessaries  Ae- 
fore.  614 

Receivers  or  comforters  accessaries  after,  ib. 

In  offenses  unpremeditated  no  accessaries  before,  as  per  in- 
fortunium,  fyc.  615,  616 

Words  of  bare  permission  make  not  an  accessary.  616 

All  present,  when  poison  infused,  principals;  but  hiring 
another  to  do  it,  without  being  present,  makes  him  only 
accessary.  iL 

Buying  materials  of  poison  makes  party  only  accessary,    ib. 

Where  the  execution  varies  from  the  command  in  person 
slain,  or  in  nature  of  offense,  commander  is  not  accessary; 
contra,  where  offense  is  only  varied  in  degree.  617 

Jl.  gets  B,  with  child,  and  before  the  birth  counsels  B,  to  kill 
it,  child  is  born,  B,  murders  it,  ^^,  accessary.  ib. 

Where  the  instrument,  as  a  madman,  or  wild  beast  cannot 
be  a  principal,  party,  tho  absent,  is  principal.  ib, 

Ji,  commands  B,  to  kill  C  and  before  the  fact  repents  and 
countermands  it,  yet  B.  kills  him,  «^.  not  accessary;  contra, 
if  he  had  not  countermanded  it.  618 
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A,  knows  27.  hath  committed  a  felony,  but  conceals  it,  not 
felony,  but  misprision.  Pagt  618 

•/?.  sees  B.  commit  a  felony,  but  consents  not,  nor  takes  care 
to  apprehend  him,  not  accessary,  but  finable.  ih. 

•^.  knowingly  suffers  a  felon  in  his  house  to  escape  before 
arrest,  not  accessary ;  but  contra,  if  corrupted  by  money. 

619 

So  if  he  shut  fore-door,  and  deceive  pursuers,  this  being  an 
actf  and  not  bare  omission,  he  is  accessary.  ib* 

^.  hath  his  goods  stolen  by  B,  if  «4.  receives  his  goods  with- 
out any  contract  to  favour  him,  it  is  lawful;  but  otherwise 
theft-bote,  but  yet  ^.  not  accessary.  i6. 

Where  receipt  of  stolen  goods  [before  S  4*  4  W.  fy  M.  ^c] 
made  an  accessary,  or  not.  619, 620.  ii.  150 

Relieving  a  traitor  or  felon  in  prison  or  bailed  out,  makes 
not  an  accessary.  620,  621 

Conveying  instruments  to  a  felon  to  break  prison,  or  bribing 
gaoler  to  suffer  an  escape  makes  an  accessary.  621 

Writing  in  favour  of  a  felon  for  his  deliverance,  or  instruct- 
ing him  to  read  to  save  him  by  his  clergy  makes  not  party 
an  accessary.  ib. 

If  ^.  be  committed  for  felony,  and  B.  an  attorney,  advise  the 
friends  of  ^.  to  write  to  the  witnesses  not  to  appear  against 
him,  who  writes  accordingly,  this  makes  neither  B.  nor  the 
friends  accessary,  but  punishable,  and  how.  ib. 

A  husband  receiving  the  wife  may  be  an  accessary,  but  not 
wife  for  receiving  the  husband.  ib. 

If  the  wife  alone,  without  his  privity,  receive  a  felon,  she 
only  accessary.  ib. 

If  they  jointly  receive  a  felon,  it  is  only  the  act  of  the  hus- 
band, ib. 

Accessary  cannot  be,  unless  felony  committed;  «9.  wounds 
jB.  dangerously,  C.  receives  A.  then  dies,  C.  not  acces- 
sary. 622 

One  may  be  accessary  to  an  accessary  by  receiving  him, 
knowing  him  to  be  an  accessary  to  felony.  ib. 

No  accessary  in  receipt  of  a  felon,  without  knowing  that  the 
party  hath  committed  a  felony.  ib. 

Accessary  may  be  indicted  with  principal,  or  severally. 

623.  ii.  223 

An  accessary  b^ore  or  q/?er  in  another  county,  than  were 
principal  felony  committed,  dispunishable  at  common 
law.  ib. 

By  2  4*  3  JS.  6.  accessary  indictable  in  county  where  acces- 
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saiy,  and  to  be  tried  thete;  this  act  gives  no  povirer  to  jus- 
tices of  peace.  Page  623.  ii.  44 

Justices  before  whom  foreign  accessary  is,  shall  write  to  those 
before  whom  principal  is  attaint,  for  record  of  attainder, 
and  how  the  writ  is  to  be.  683 

Process  of  outlawry  must  stay  against  accessary  till  principal 
attaint.  623.  ii.  200 

Accessary  shall  not  answer  till  principal  be  tried,  but  other- 
wise, if  he  will  wave  benefit  of  the  law.  «A. 

But  if  he  wav^  it,  necessary  to  respite  judgment  till  principal 
be  convict  and  attaint,  for  if  principal  be  after  acquit,  con* 
viction  of  accessary  annulled ;  but  if  Acquit  of  the  acces- 
sary, acquittal  good.  624.  ii.  224 

If  he  be  indicted  as  accessary  to  thfiee,  he  shall  not  be  ar- 
raigned till  all  the  principals  be  attaint  or  outlawed;  but 
if  be  be  indicted  as  accessary  to  one  of  them  only,  if  that 
one  be  attaint,  tho  the  others  be  not,  he  shall  be  arraigned, 

624.  il.  200,  201 

But  the  court  may,  if  he  be  indicted  as  accessary  to  three, 
arraign  him  only  as  accessary  to  the  party  attaint,  and  if 
acquit  of  that,  he  may  be  arraigned  de  novo  as  accessary 
to  the  other  two.  t^. 

Best  to  respite  arraignment  of  accessary  till  all  principals 
appear,  or  be  outlawed.  ib. 

If  principal  and  accessary  appear,  and  plead  together,  they 
may  be  tried  by  same  inquest;  but  principal  must  be  first 
convict  and  attaint,  and  how  jury  to  be  charged 

624.  ii.  223 

If  principal  plead  in  bar,  or  abatement,  accessary  not  to 
answer  till  plea  determined;  if  plea  maintained,  accessary 
discharged,  if  overruled,  principal  shall  plead  over  to 
felony,  and  may  be  acquitted.  ib. 

If  jS,  be  attaint  of  murder  on  an  appeal,  and  then  .S.  is 
indicted  of  murder  as  principal,  and  27.  as  accessary,  prin- 
cipal pleads  former  attainder,  B.  shall  not  be  put  to  answer 
as  accessary,  because  he  is  not  attaint  upon  same  suit;  and 
80  it  is,  if  attainder  ofji.  were  first  on  the  appeal.        625 

If  principal  was  acquit,  or  convict,  and  had  his  clergy,  a  par- 
don, ^c.  accessary  should  not  [before  1  •Snnss]  have  been 
arraigned;  con/ra,  if  after  attainder.  598,625 

If  principal  be  erroneously  attaint,  accessary  shall  be  ar- 
raigned, but  principal  reversing  his  attainder,  reverseth 
also  attainder  of  accessary.  625 

One  acquit  as  principal  cannot  be  indicted  as  accessary 
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before^  but  acquit  as  accessary  before  or  after  may  be 
arraigned  as  principal  Pages  625,  626.  ii.  244 

But  one  acquit  as  principal  or  accessary  before  niay  be 
indicted  as  accessary  after.  '    626.  ii.  244 

Accessary  to  crimes  within  28  H.  8.  of  trial  of  treaso}iSj  &c« 
upon  the  high  sea,  not  punishable  thereby,  but  by  the 
marine  law.  ii.  17,  18 

Principal  in  murder  in  second  degree,  may  be  arraigned  and 
tried  before  principal  in  first  degree.  437.  ii.  223 

Lately  accessary,  if  he  appear,  hath  been  arraigned  and  put 
to  plead,  but  process  against  inquest  and  trial  ceaseth,  till 
principal  come  in,  or  be  attaint  by  outlawry.  ii.  224 

Accessary  may  pray  process  against  principal,  and  therefore, 
if  accessary  acquitted  before  principal  tried,  it  is  a  good 
acquittal;  apd  if  convict,  a  good  conviction;  but  no  judg- 
ment shall  be  given  on  conviction,  till  principal  tried,     ib. 

If  «4.  be  arrested,  or  in  prison  for  felony,  and  B.  rescue  him, 
or  the  goaler  suffer  a  voluntary  escape,  tho  they  may  be 
presently  indicted;  yet  they  shall  not  be  arraigned  till  «^. 
be  convict,  or  attaint  by  judgment,  or  outlawed;  for  if  »f. 
be  acquitted  on  the  indictment,  the  rescuer,  or  gaoler  shall 
be  discharged.  237, 238, 591, 598.  ii.  224 

How  far  a  wife  may  be  accessary  to  her  husband's  treasony 
or  felony.    Vide  Covbrturb. 
PRISON. — Vide  Arrest,  Breach  of  Prison,  Combcitmeitt, 

Escape,  Gaol,  &c. 
PRIVILEGE.— Firfe  Habeas  Corpus. 
PROCEDENDO.— Ff fife  Certiorari. 
PROCESS. 

Regularly  no  process  issues  in  king^s  name  to  take  a  felon, 
unless  on  indictment,  or  matter  of  record  in  court. 

575,576.  ii.  113 

Of  the  writ  de  securitate  pads.  51, 52 

In  all  cases  king's  writs  directed  to  sheriff,  which  he 
executes  per  scj  or  by  his  warrant  to  his  bailiffs.  577 

Sheriffs  or  bailiffs  may  require  any  one  to  assist  in  the 
execution.  ib* 

If  above  two  coroners  in  a  county,  and  a  writ  is  directed 
coronatoribus^  tho  one  dies,  whilst  plural  number  remains, 
a  return  by  the  coroners  is  good;  but  if  only  one  sur- 
vivor, he  cannot  execute  and  return  it  till  another  made. 

ii.  56 

But  if  two  coroners  in  a  county,  or  more,  one  may  execute 
the  writ,  as  in  case  of  an  exigent^  but  return  must  be 
in  name  of  coronatores.  ib. 
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Corooef  oa  appeal  in  his  couoty  may  issue  process  to  take 
appellee.  ii.  Page  58 

Bui  if  only  a  coroner  of  a  franchise,. whether  he  may  make 
precept  to  sheriff  to  attach  him.  i&. 

He  eannot  make  precept  to  bailiff  of  a  franchise,  because 
bailiff  of  a  franchise  cannot  execute  process  within  it  but 
by  sheriff's  mandate.  i6. 

Process  after  indictment  issued  from  a  sessions  of  the  peace 
is  always  in  hinges  name.  ii.  1 13 

On  indictment  or  information  preferred  on  a  penal  law, 
capias  not  first  process,  but  venire  fac.  and  distringas^ 
and  in  cases  of  information  no  process  of  outlawry  at  all 
iiWZlJae.  ii.  113 

Supersedeas  on  a  prohibition  issues  from  chancery  in  vaca- 
tion, from  B,  B,  in  term.  ii.  147 

Of  the  writ  de  odio  fy  atid;  its  different  names.  ii.  148 

Why  disused.  ib. 

Party  to  be  bailed  by  twelve  persons.  ib. 

Tho  indictments  be  not  discontinued  by  demise  of  the  king; 
in  some  cases  process  are.  ii.  189, 209 

In  indictments  of  trespass  venire  fac.  first  process,  and 
wheti  non  est  inventus  is  returned,  cap.  and  exigent* 

ii.  194 

All  process  on  au  indictment,  and  generally  all  process  for 
the  king  are  with  a  non  omittasj  4*^.  577.  ii.  22^ 

By  virtue  thereof  sheriff  may  enter  into  any  liberty  to 
execute  the  same.  ii.  224 

If  party  be  in  his  own  house,  or  in  the  house  of  another, 
and  doors  be  shut,  and  sheriff  having  given  notice  of  his 
process  demand  admittance,  and  the  doors  be  not  opened, 
he  may  break  open  the  doors,  and  enter  to  take  the 
offender.  ib. 

For  Jury  process.     Vide  Trial. 

For  process  in  outlawry.     Vide  Outlawry. 

For  warrants.     Vide  Arrsst,  Justices  of  Peace. 

Vide  Certiorari,  Habeas  Corpus. 

PROPERTY. 

One  hath  a  property  ratione  loci  privilegii  fy  impotentisSy 
in  young  beasts  and  birds  ferse  natures  in  his  park.      51 1 
A  lodger  hath  a  special  property  in  his  chamber.  554 

Artificial  accessions  by  adjunction,  comrnixtion,  and  sped- 
Jication.  513 

Vide  Burolart,  Indictment,  Larcint,  &c. 

PURVEYORS.— Firfc  Felony  by  Statute. 
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QUEEN.  . 

A  queen  regent,  who  is  married^  holds  her  soTereigntjr  as 
intirely  as  if  she  were  sole.  Pag^  106 

Who  shall  be  said  a  queen  within  35  E.  3  de  proditionibus. 
Vide  Treason. 

RAPE. 

Felony  at  common  law,  then  by  statute  made  by  misde- 
meanor, and  by  13  £.  1.  felony  again.  627,  632 

How  antiently  punished;  but  it  was  in  the  woman's  power 
to  save  ravisher  by  marriage.  627 

Not  inquirable  in  a  Leet  or  Turn.  627,  632.  ii.  69 

Rape  defined.  628 

Carnal  knowledge  of  a  girl  under  ten^  felony  without  clergy, 
by  18  Eliz.      •  630 

If  above  ten,  and  under  twelve  {deins  age  of  consent  to  mar- 
riage) tho  she  consent,  it  is  a  rape.  ,  631 

Debet  esse  penetratio,  as  well  as  emissio,  628 

Least  penetration  absque  emissione  makes  it  a  rape.  ib. 

An  aider  a  ravisher.  ib. 

Keeping  a  woman  as  concubine  before  the  rape,  antiently  a 
good  exception,  and  now  may  be  evidence  of  assent,      ib. 

Husband  cannot  commit  it  on  his  wife.  629 

But  aiding  another  to  commit  it  upon  her,  indictable  as  a 
rape,  tho  wife  cannot  have  appeal  of  it  against  her  hus- 
band, ib. 

Wife  in  such  ^  case  may  be  a  witness  against  her  hus- 
band. 629 

Infant  under  fourteen  presumed  incapax,  tho  he  may  be 
principal  in  aiding,  fyc.  630 

Consent  on  menace  of  death  excuseth  not.  631 

Mulier  vi  oppressa  concipere  potest,  ib. 

Subsequent  consent  not  extorted  creates  a  bar  of  her  appeal, 
but  ravisher  indictable.  632 

In  such  case  who  shall  have  the  appeal.  631,  632 

What  forfeitures  the  ravisher  and  ravished  assenting  incur  by 
.  statute.  631 

There  may  be  accessaries  before  and  after.  632 

Fresh  discovery  and  pursuit  necessary  on  part  of  ravished. 

632,  633 

Year  and  day  not  allowed  for  bringing  appeal,  but  it  is  in 
discretion  of  court.  633 

Principals  .ousted  of  clergy,  but  not  accessaries  before  or 
qfter.  ib. 

What  necessary  concurring  evidence  to  confirm  that  of  the 
ravished.  633,  634,  635 
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acquittal  into  the  court,  that  so  he  may  form  his  plea 
upon  it,  for  record  is  part  of  his  plea.  ii.  Page  142 

Plea  must  set  forth  record  in  certain;  how  it  is  to  con- 
clude. t&. 

Record  must  be  removed  by  writ,  for  tho  B.  R.  may  take 
an  indictment,  or  other  record  of  justices  of  peace  pro- 
priis  manibusy  where  it  is  to  be  proceeded  on  for  the 
kingf  yet  they  cannot  take  record  of  acquittal  to  serve 
prisoner's  plea  without  writ.  ii.  142 

If  one  pleads  auterfoiia  acquit  de  mesme  felony ,  and  voach 
the  record,  court  may  e;KamiDe  proof,  that  it  is  same 
felony,  and  thereon  allow  it,  without  any  confession  by 
king^s  attorney ;  but  what  the  safest  methods,  ii.  242, 243 

Plea  allowed  by  testimony  of  justices  of  peace  before  whom 
he  was  acquit.  ii.  243 

If  prisoner  be  arraigned  before  Justices  of  gaol^dtlivery  in 
the  country,  and  plead  auterfoita  acquit  of  same  felony 
before  same  justices  in  that  county,  or  other  justices  of 
same  county  that  were  before  them,  or  in  B.  R.  how 
plea  to  conclude.  ib. 

Of  what  averment  matter  of  fact  of  the  plea  consists.        ib. 

There  must  not  only  be  acquittal  by  verdict,  but  a  judg- 
ment thereon,  qudd  eat  indl  sine  die^  and  pleaded 
also.  '  ib. 

Acquittal  regularly  a  warrant  for  entering  of  judgment  at 
any  time  after.  ib. 

One  may  plead  auter/oits  acquit  notwithstanding  variance 
in  the  times  alledged  in  first  and  second  indictment,  and 
aver  it  to  be  same  felony.  ii.  244 

If  one  be  indicted  for  murder  of  J,  S.  and  acquitted,  and 
after  indicted  for  murder  of  J.  N.  yet  he  may  plead 
auter/oits  acquit,  and  aver  it  to  be  the  same  man,  4*  que 
conus  per  Pun  nosme  4*  V autre.  ii.  244,  245 

Where  there  is  a  different  vill  laid  in  the  first  and  second 
indictment,  he  may  plead  auter/oits  acquit,  and  aver  it 
jto  be  same  vill,  but  contra,  where  party  indicted,  fiirst  ia 
one  cQjunty,  and  then  in  another,  but  said  to  be  otherwise 
in  an  appeal.  ii.  245 

If  one  commit  a  robbery  in  one  county,  and  carry  the  goods 
into  another,  and  is  indicted  of  larciny  in  foreign  county, 
and  is  there  acquitted  of  .the  larciny,  it  is  no  bar  to  indict- 
ment of  robbery  in  pro{>er  county,  because  another  of- 
fense, ii.  245 

Neither  is  it  a  bar  to  indictment  of  larciny  in  proper 
county.  -  ib. 
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Burglary  committed,  and  goods  stolen,  if  indicted  of  larciny 
for  goods  stolen  and  acquitted,  yet  he  may  be  indicted  for 
burglary,  and  iconverso.  ii.  Pages  245,  246 

One  acquitted  for  stealing  the  horse,  may  be  arraigned  and 
convict  for  stealing  the  saddle,  tho  both  done  at  same 
time.  ii.  246 

Aquittal  of  murder  a  good  plea  to  indictment  of  man- 
slaughter, or  i  coftversoy  so  acquittal  of  murder  a  good 
bar  to  indictment  of  petit  treason,  and  i  converso. 

ii.  246,  252 

It  must  be  acquittal  on  trial  either  by  verdict,  or  battle,      ib. 

Party  acquitted  by  misdirection  of  judge,  may  plead  it. 

ii.  247 

Special  verdict  found  in  felony,  and  court  erroneously 
adjudge  it  no  felony,  as  long  as  that  judgment  remains 
unreverst,  if  prisoner  be  indicted  de  novo ;  he  may  plead 
auterfoits  acquit.  ii.  247,  248 

If  judgment  reverst,  party  may  be  indicted  de  novo;  but 
qusBre,  whether  in  point  of  the  verdict  parly  shall  not  be 
executed.  ii.  247 

If  at  common  law  one  had  been  suspected  of  murder,  and 
arraigned  within  the  year  and  acquitted,  tho  arraignment 
should  not  have  been,  yet  it  stood  as  a  good  acquittal 
pleadable  to  another  indictment,  or  appeal.        ii.  247, 249i 

Jiuterfoits  acquit  no  plea,  where  indictment  insufficient,  or 
contains  no  felony.  ii.  247, 248 

One  must  be  legitimo  tnodo  acquietatus,  ii.  248 

If  error  only  in  process  in  appeal,  or  indictment,  and  yet 
prisoner  appear  and  plead  not  guilty ^  and  be  acquit,  this 
acquittal  pleadable.  ii.  248 

One  attaint  on  insufficient  indictment  shall  not  be  arraigned 
on  new  indictment  for  same  offense,  unless  former  judg- 
ment first  reverst.  ib. 

Where  a  wrong  person  brings  an  appeal,  auterfoits  acquit 
is  no  plea,  neither  is  it  a  bar  to  the  kingj  but  he  may  be 
indicted  nient  obstante  that  acquittal;  and  if  right  heir 
bring  a  new  appeal,  and  be  nonsuit,  he  may  be  arraigned 
on  that  appeal  at  king's  suit.  ii.  249 

If  defendant  be  acquit  on  appeal  of  murder,  or  robbery  by 
verdict,  regularly  a  good  bar  to  indictment.  ib. 

Acquittal  by  battle  on  an  appeal  no  bar  to  indictment  for 
same  offense.  ib. 

Indictment  and  conviction  of , felony  without  judgment  of 
death,  or  prayer  of  clergy,  no  bar  of  a  new  indictment, 


694     TABLE  OP  THE  PftlNtlPAL  MATTERS 

PLEAS.— Continued. 

nor  i8  auier/oiU  aequii  by  verdicty  ool^ss  jadgtnent 
gjveiu  ii.  Pages  24&,  251 

Auierfmie  eonviei  and  clergy  had  a  good  bar  to  indicttneut 
or  appeal  for  saioe  erkne.  ii.  220, 250,  251 

Aod  8o  it  is  if  be  pray  his  elergy,  and  coort  advise  upon  it, 
tho  clergy  not  actually  allowed.  iL  251,  390 

JSiuterfoiie  attaint  de  mesme  felony t  tbo  en  insufficient 
indictment,  was  at  cofnmon  law  a  bar  to  appeals,  as  ixreU 
as  indictments  of  saise  offense,  and  'so  remains,  except  ia 
appeals  of  death.  ii.  251 

If  J?,  be  indicted  of  piracy,  and  bath  judgment  of  peine 
firt  4*  dure^  and  by  a  general  pardon  piracies  are  ex- 
cepted, but  judgment  of  peine  fart  fy  dureis  pardoned  by 
general  words  of  all  contempts,  guwref  whether,  if  be 
may  be  arraigned  for  aame  piracy,  bat  he  may  be 
arraigned  of  any  other  piracy  committed  before  that 
awaid.  iL  252 

If  tti.  be  attaint  of  treason,  ^c,  by  outlawry,  he  shall  not  be 
indicted  or  appealed  of  same  felony  till  outlawry  re- 
versed. tA. 

One  indieted  at  common  law  of  felony,  and  having  judgment 
of  death,  yet  may  nfei»/  obstante  his  attainder,  be  arraigned 
fof  treason  committed  before  the  f<^ny,  but  qumre  as  to 
treason  committed  after  it*  ib. 

Where  one  is  appealed  of  robberies  committed  on  divers 
persons  and  they  bring  several  appeals,  and  he  is  attaint 
at  suit  of  one,  yet  be  shall  be  put  to  answer  to  appeals  of 
the  others.  ib. 

If  there  be  an  indictment  and  attainder  at  the  prosecntion  of 
one,  qusere^  whether  after  he  may  not  be  arraigned  on  an 
indictment  at  prosecution  of  another  to  have  restitution  on 
the  statute.  545.  ii.  252 

One  commits  several  felonies,  and  is  attaint  of  one,  and  king 
pardons  that  attainder  and  the  fdony  for  which  he  was 
attaint,  if  after  indicted  or  appealed  for  same  felony,  he 
may  plead  his  attainder,  and  no  good  replication  to  say, 
he  was  pardoned  after.  ii.  253 

But  yet  may  be  indicted  or  appealed  for  the  other  felonies; 
and  if  he  plead  his  former  attainder,  i{  may  be  replied  that 
be  was  pardoned  after,  whereby  he  is  restored  to  be  a  per- 
son able  to  answer  those  offenses.  ib. 

If  one  attaint  commit  a  felony  after,  and  be  pardoned  the 
first  felony  and  attaitnler,  he  shall  be  put  to  answer  the 
new  felony.  ib. 

If  one  commit  several  felonies,  and  be  convict  of  one,  but  no 
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judgment  of  deaths  ppr  clergy  giTeo  him,  bd  may  be  in- 
dicted for  all  the  former  felonies.  il  Page  253 

If  one  had  been  convict  of  any«one  felony,  and  prayed  his 
clergy,  and  read,  and  bad  been  delivered  lo  the  ordinary, 
formerly  he  should  nevej:  have  been  arraigned  for  any  of 
the  formed  felonies.  ib. 

For  any  felony  done  after  conviction,  and  clergy  allowed,  he 
oaay  be  indicted;  hut  not  if  be  stand  attaint  aud  uopar* 
doned.  ib. 

Now  by  statute  clergy  dischargeth  all  offenses  precedent 
within  clergy,  but  not  such  other  offenses  as  are  ousted 
of  it.  ii.  854 

Accessary  on  arraignment  may  plead  acquittal  of  prin- 
cipal, ib. 

Gaoler  arraigned  for  voluntary  escape  of  a  prisoner  for  felony 
may  plead  acquittal  of  felon  of  principal  felony,  and  so 
may  rescuer  arraigned  on  indictment  for  rescue  of  a  felon. 

611,612.  ii.254 

Felon  acquitted  of  first  felony  shall  not  be  arraigned  of  breach 
of  prison,  or  if  indicted  of  it  before  acquittal,  and  then  is 
acquitted  of  principal  felony,  be  may  plead  it  in  bar  to 
indictment  for  breach  of  prisoa^   6ll»6i2.  ii. 224, 254, 255 

He  who  pleads  auter/Qiis  acquiif  convict  or  attaint  must 
plead  it  specially  setting  forth  record.  ii.  955 

He  must  either  shew  record  sub  pede  sigiili,  or  b^tve  record 
removed  into  court,  where  it  is  pleaded,  by  certiorari,  or 
if  it  be  record  of  same  court,  must  vouch  term,  year  and 
roll,  for  record  is  part  of  his  plea.*  ib. 

Be  must  make  averments,  a«  case  shall  require,  that  be  is 
same  person,  and  it  same  offense.  ib. 

No  issue  shall  be  taken  on  plea  of  nul  iiel  record^  because 
pleaded  in  court,  but  king^e  attorney  may  have  oyer  of 
record.  ib. 

The  averments  are  issuable.  ib. 

If  issue  taken  on  them,  they  shall  be  tried  by  jury,  that  is 
returned  to  try  prisoner,  by  22  H.  3.  ib. 

He  that  pleads  these  pleas,  must  plead  over  not  guilty  to  the 
felouy,  for  if  the  pleas  be  adjudged  against  him,  yet  he 
shall  be  tried  on  not  guilty.  ii,  255,  256 

Where  one  may  plead  to  jurisdiction  of  coiut  without  answer- 
iog  to  the  felony.  ii.  256 

If  one  by  plea  confess  the  fact,  he  need  not  answer  to  the 
felony,  but  he  may  in  that  case,  if  he  will,  plead  over  to 
the  felony.  ib. 

If  one  be  indicted  or  appealed  of  felony,  and  he  will  demur 
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bulisy  &c.  €u  executors  thereof,  treason  as  well  in  ecclesiastics 
as  la7men.  Pf^S^  ^^43 

B7  35  Eliz.  penalty  of  disstuuiing  from  church,  holding  of 
conventicles.  688,  639,  690 

Non-conformity  within  three  tnonths  after  conviction^  party 
shall  abjure  the  realm.  iA. 

Not  departing,  or  returning,  felony  without  clergy.  i  A. 

Submitting  discharged  of  the  peqalty  of  this  act.  i6. 

Relapsing  loseth  benefit  of  the  submission.  ib. 

Penalty,^  retaining  or  relieving  recusant  after  notice,  t A. 

Exposition  on  this  act.  ib. 

Circumstances  necessary  to  be  alleged  and  proved.  16. 

By  35  Eliz.  popish  recusant  reusing  to  fibjure,  or  after 
abfuration  to  depart  felony  without  clergy.  690 

Not  to  remote  five  miles  from  London,  ib. 

By  1  Eliz,  against  maintaining  any  foreign  ecclesiastical 
authority  within  these  realms,  first  offense  forfeiture  of 
goods,  fyc.  second  incurs  penalty  oipra^munirCf  third  trea- 
son. 329,  330 

Exposition  on  this  act,  330 

By  5  Eliz.  maintaining  the  authority  qf  the  ptq^e  made  a 
prsemunire  the  first  time.  ib. 

So  refusing  to  take  the  oath  of  supremacy,  331 

Second  offense  in  both  cases,  treason.  ib. 

Eocposition  on  this  act,  331,  332 

By  23  Eliz.  reconciling  or  being  reconciled  to  the  popish 
religion,  where  made  treason;  how  inlarged  by  3  Jac. 

333,  337,  338 

Exposition  on  both  these  acts,  ib. 

What  the  religion  established  within  23  Eliz,  333 

Jliders  and  maintainers  of  offenders  within  23  Eliz.  and 
concealers  of  such  offenses,  how  punished.  333 

By  27  Eliz,  where  a  subject,  not  being  a  Jesuit,  educated  in 
a  foreign  seminary,  and  not  returning  after  proclama- 
tion, or  a  popish  priest  coming  into  the  realm  shall  be 
guilty  of  treason.  336 

Receiving  of  such  popish  priest  knowingly,  felony  sans 
clergy.  336,  615,  688 

Sending  relief  to  a  seminary,  a  prsemunire,  336 

Concealers  of  such  priests,  how  punished.  337 

Justice  of  peace,  to  whom  discovery  made,  not  informing  one 
of  the  privy  council,  SfC*  shall  forfeit  200  marks.  ib. 

25  Eliz.  a  suspectedjesuit  or  priest,  refusing  to  answer  direct- 
ly, to  be  imprisoned,  till  he  shall  make  direct  answer,    ib. 

Vide  CusaGY,  Misprision. 
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REPRIEVE.— Fide  ExBcrxiow  and  Repbieve. 
RESCUE. 

Rescue  of  one  taken  on  general  warrant  to  answer  what  shall 
beobjected,nocausebeingexprest,notfelony.  Page 578,609 

He  who  rescues  a  felon,  may  be  indicted,  but  shall  not  be 
arraigned  till  principal  be  convict  or  attaint.  598, 607.  ii.  254 

Rescuer  is  ^uasi  accessary,  if  principal  be  convict  and  pot 
attaint,  but  hath  his  clergy,  or  be  acquitted,  rescuer  shall 
not  be  put  to  answer  the  rescue,  but  be  discharged,  ii.  254 

If  principal  be  found  noi  guilty ,  or  guilty  of  a  crime  not 
capital,  rescuer  ought  to  be  discharged,  but  he  may  be  fined 
for  the  rescue.  599.  ii.  254 

Tho  prisoner  indicted  of  several  felonies,  yet  the  rescue  makes 
but  one.  599 

A  man  arrested  on  mesne  process  in  carrying  to  gaol  is  res- 
cued, the  return  of  the  rescue  excuseth  the  sheriff;  contra 
of  an  execution.  601,  602 

If  a  felon  be  attaint  and  carried  to  execution,  and  be  rescued 
from  the  sheriff,  sheriff  is  punishable,  because  he  should 
have  taken  sufficient  power  with  him.  602 

Hinderance  of  arrest  of  felon  misdemeanor,  but  no  felony.  606 

Where  arrest  of  a  felon  lawful,  rescue  of  him,  felony.        ib. 

If  in  custody  of  a  private  man^  notice  that  he  is  arrested  for 

.  felony  necessary  to  make  it  felony;  contra^  if  in  custody 

of  an  officer.  t^. 

Return  of  rescue  of  a  felon  against  Ji.  by  sheriff  not  sufficient 
to  put  him  to  answer  to  it  without  indictment.  ib. 

If  prisoner  under  custody  be  rescued  or  prison  broke  by 
strangers  without  his  procurement,  no  felony  in  the  pri- 
soner, but  felony  in  the  strangers  as  a  rescue;  but  if  by 
his  procurement,  felony  in  him  as  a  breach  of  prison,     ib. 

If  party  rescued  be  imprisoned  for  felony,  and  be  rescued 

before  indictment,  what  indictment  must  surmise ;  but  if 

•party  be  indicted  and  taken  by  a  cap.  and  rescued,  then 

there  need  only  a  recital  that  he  was  indicted  prout^  and 

taken  and  rescued.  607 

Vide  Breach  of  Prison,  EJscape,  Treasok. 
RESTITUTION. 

The  several  means  of  restitution  of  goods  to  party,  from 
whom  stolen.  538 

On  appeal  of  robbery,  ^(^.  and  conviction  thereon,  goods  con- 
tained in  appeal  were  to  be  restored  to  appellant.  £38,539 

If  he  omit  any  in  his  appeal,  they  are  confiscate.       538, 545 

If  party  brings  appeal  of  robbery,  4*^.  and  it  appears  appellee 
came  to  the  goods  by  bailment,  fyc.  without  felony,  plain- 
tiff forfeits  his  goods  to  the  king  for  his  false  appeal.    539 
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Where  one  steals  goods  of  divers  men  8everail7y  and  one  of 
them  convicts  offender  on  bis  appeal,  before  judgment  rest 
may  pursue'  their  appeals.  Pog^  539 

If  judgment  be  given  against  A.  on  the  appeal  of  B.  yet  if 
appeal  of  C  were  begun  before  the  attainder,  A.  ishali  be 
arraigned  on  appeal  of  C.  because  he  is  to  have  restitotioa 
of  his  goods  thereby;  second  trial  at  suit  of  C  only  in 
nature  of  an  inquest  of  office  to  intitle  him  to  restitution; 
whether  the  attainder  be  a  bar  to  C  t6. 

But  if  C.  doth  not  commence  his  appeal  before  A.  is  attaint, 
A,  shall  not  be  arraigned  thereon ;  but  if  afterwards  par- 
doned, he  shall  be  arraigned  at  suit  of  C.  but  eonlra^  if 
attainder  were  at  king^s  suit.  ib. 

Where  appellant  shall  have  restitution,  546 

When  he  shall  have  restitution.  540^  541 

Of  what  things  he  shall  have  restitution.  541 

If  felon  waive  goods  stolen  without  any  pursuit  after  him, 
they  are  not  in  law  bona  waviaiictjuox  forfeit;  but  contra, 
if  he  waive  them  on  pursuit.  ib. 

This  forfeiture  not  \ik%  a  stray,  where  tho  lord  may  seise, 
yet  owner  may  retake  it  within  year  and  day ;  but  here 
true  owner  cannot  seize  his  own  goods,  tho  on  fresh  suit 
within  year  and  day,  which  is  an  expedient  m  the  law  to 
compel  owner  to  prosecute  his  appeal.  ib. 

Of  what  things  owner  shall  have  restitution  on  21  H.  8.  he 
should  have  had  restitution  of  on  conviction  in  appeal  at 
common  law.  *  ib. 

Before  this  act  no  restitution  on  indictment.  542 

This  act  speaking  of  king's  subjects  extends  to  aliens  rob- 
bed, ib. 

If  servant  be  robbed  of  master's  money,  and  master  or  ser- 
vant by  procurement  give  evidence,  and  convict  felon, 
master  shall  have  a  writ  of  restitution.  ^  ib. 

Hestitutioii  to  be  to  party  robbed,  or  owner.  ib. 

If  Jl.  be  robbed  by  B.  and  C.  and  B.  only  is  convict  of  rob- 
bery by  evidence  of  j2.  he  shall  have  restitution.  ib. 

If  A.  be  robbed  of  an  ox  by  B.  who  sells  him  to  C  who  keeps 
the  money  in  his  hands,  and  after  kills  the  ox  and  sells  it, 
or  if  the  money  be  seized  in  the  hands  of  the  thief,  A,  may 
have  a  writ  of  restitution  for  the  money.  ib. 

So  if  money  be  stolen,  and  thief  taken,  he  shall  have  restitu- 
tion, ib. 

Testator  robbed,  thief  convict  on  procurement  of  executor, 
he  shall  have  restitution*  ib. 

If  goods  be  stolen,  and  by  thief  sold  in  market-overt,  thief 
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being  cotivicted  on  evidence  of  party  robbed,  he  shall  have 
restitution  of  this  aci  of  thing  sold.  Pages  542  to  547 

By  31  Bliz.  notwithstanding  sale  of  a  horse  in  market-overt^ 
owner  majr  take  him  within  six  months  after  the  felony  on 
proof  of  his  property,  which  shews  that  after  six  months 
he  shall  not  have  restitution.  543 

Scrivener's  shop  no  market-overt  [for  plate]  by  custom  of 
London.  ib. 

By  31  Eliz.  4"  1  J&c.  no  sale  of  stolen  goods  in  Lofidon, 
Westminster,  or  Southwark,or  within  two  miles  to  a  bro* 
ker  sfiall  thange  the  property.  ib. 

Shops  in  London  a  market^vert  [with  respect  to  goods 
usually  sold  therein.]  543,  544 

Whether  a  sale  in  market-overt  had  barred  restitution  in 
appeal  544 

Ji,  commits  a  robbery,  king^s  olBlcer  seizeth  goods  stolen,  and 
sells  them  in  tnarket<k>vert,  party  robbed  convicteth  Ji.  on 
his  appeal,  he  shall  have  restitution  if  he  made  fresh 
suit  ib. 

If  offender  be  convict  on  evidence  of  party  robbed,  or  owner, 
he  shall  have  restitution,  tho  there  were  no  fresh  suit,  or 
any  inquiry  by  inquest  touching  the  same ;  but  contra  in 
appeal.  545 

Owner  prefers  indictment  against  the  thief,  who  flies,  and  is 

,  thereon  outlawed,  owner  shall  have  restitution.  ib. 

Two  persons  have  their  several  goods 'stolen,  tho  thief  con- 
victed on  the  prosecution  of  one  of  them,  the  other  must 
prosecute  his  indictment  in  order  to  have  restitution  of  his 
goods.  545.  ii.  252 

Antiently  if  C  was  attaint  on  indictment  preferred  by  ^,  and 
reprieved  till  another  sessions,  and  then  B.  preferred  in- 
dictment of  another  robbery  committed  on  him  by  C  C. 
ipight  if  he  would  have  pleaded  to  the  country,  and  on 
conviction  B.  should  have  had  restitution;  but  he  might 
have  pleaded  auterfoits  attaint^  and  have  refused  to  have 
answered, and  then  B.  should  have  had  no  restitution; 
but  by  21  /7.  8.  court  ought  to  inquire  by  inquest  of  office 
touching  robbery  of  ^.  and  being  ascertained  thereby  to 
grant  restitution.  545,  546.  ii.  252 

Restitution  by  course' of  law,  either  by  taking  his  goods,  or 
action.  546 

If  ^,  steal  goods  of  B.  and  B,  take  his  goods  of  Ji,  again  to 
favour  him,  or  maintain  him,  how  punishable;  but  if  he 
take  theiri  again  without  any  such  intent,  no  offense,  but 
justifiable*  ib. 

But  after  felon  convicted,  it  can  be  no  colour  of  crime  to  take 
bis  goods  again,  where  he  finds  themi  and  why.  546 

VOL.  u.— 42 


614      TABLE  OF  THE  PRINCIPAL  MATTERS 

RESTITUTION.— C£m/ini«?dL 
•^.  steals  50/.  in  money  c(  B.  w9.  is  convicted  and  hath  his 
clergy  on  prosecution  of  B,  B.  brings  trover  for  it,  and 
held  it  well  lies;  but  contra^  if  before  prosecution  by  in- 
dictment party  robbed  brings  trover^  or  if  plaintiff  in  former 
case  had  not  given  evidence  on  conviction.  Pages  546, 547 
A  convict  within  clergy  on  being  burnt  in  the  hand,  shall  be 
restored  to  possession  of  his  lands.  ii.  389 

For  restitution  of  blood.     Vide  CoaaiTPTioir  and  Rsstitu* 
vioiv  or  Blood. 
RETURN. 
In  temporal  matters  a  general  cause  or  return  of  heresy  or 
criminousness,  insufficient;  signifioavit  of  conviction  of 
heresy  ought  to  contain  particular  heresy.  407,  408 

In^flBcient  cause  of  refusal,  or  non  admission  of  a  clerk,  to 
alledge  that  he  is  criminosus  4*  non  idoneus^  or  that  he  is 
sehismatieus  inveteratus.  407 

Literal  numbers  allowed  in  returns,  tho  not  indictments. 

u.  170 
Fide  Ckrtiorari,  Habeas  Corpus,  Outlawry,  Process. 
RIGHT.— Ft£fe  Forfeiture. 
RIOT. 
Where  one  may  assemble  people  to  defend  his  house  by 
lawful  means,  which  he  cannot  do  with  regard  to  a  jour- 
ney. 445,  487,  547 
HVhere  by  common  law  and  statutes,  sheriff,  justices  of  pe^oe, 
^c.  may  raise  a  power  to  suppress  and  take  rioters;  and 
where  if  they  disperse  not  on  proclamation,  and  any  of  the 
rioters  be  killed,  or  maimed  by  justices,  or  those  assem- 
bled by  them  to  suppress  the  riot,  it  is  justifiable. 

53,  293,  894,  495,  496 

A  presentment  of  a  riot  by  a  justice,  or  two  justices  of  peace, 

as  case  shall  require,  is  a  conviction  by  several  acts.    155 

yide  Arrest,  Homicide,  Justice  of  Peace,  Murder  and 

Mavslauohter,  Ps^aob  Officers,  Treason. 

RIVER. 

Thames  is  alta  via  regioy  king^s  high  stream.  536 

ROBBERY. 

Defined.  538 

What  ingredients  in  robbery.  ib. 

Something  must  be  feloniously  taken.    .  i&. 

'A  mere  assault  to  rob  without  taking  [till  late  act^  only  a 

misdemeanor.  ib. 

What  a  taking  in  law  and  fact.  532, 533 

If  a  thief  compel  true-man  by  fear  to  swear  to  fetch  him 

money,  which  he  doth,  and  thief  receives  it,  robbery. 

532, 533 
,   If  ^,  assaults  B.  and  demands  his  purse,  and  B.  delivers  it. 
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ROBBERY.— Continued. 

it  is  a  taking,  and  so  if  B.  refuse,  and  •S.  pray  a  loan  or 
gift  of  money,  which  B,  gives  or  lends,  robbery.  Page  533 

So  if  B.  throws  his  purse  in  a  bush,  and  •^.  takes  it  np,  and 
carries  it  away,  so  if  B.  flying  from  thief  let  fall  his  hat, 
and  thief  takes  it,  and  carries  it  away,  all  effect  of  same 
fear.  ib. 

If  a  thief  without  weapon  drawn  bid  party  deliver  bis  purse, 
which  he  doth,  robbery,  tho  finding  little  in  it  he  return 
it.  ib. 

Jl.^s  purse  being  fastened  to  his  girdle,  B.  assaults  him  to  rob 
him,  and  in  struggling  girdle  breaks,  and  purse  falls  to  the 
ground,  no  robbery;  but  if  B.  take  up  the  purse,^  or  if  B. 
had  purse  in  his  hand,  and  then  girdle^ breaks,  and  striving 
lets  purse  fall  to  the  ground,  and  never  takes  it  up  again, 
robbery.  ib. 

Taking  in  the  presence  is  taking  from  the  person,  but  to  con- 
stitute robbery  il  must  be  with  putting  in  fear.  ib. 

Taking  my  cattle  in  my  presence,  and  putting  me  in  fear, 
robbery.  ib. 

Where  one,  neither  in  view,  nor  assenting,  nor  present  at 
robbery  or  assault  may  be  guilty  of  robbery.  534, 537, 538 

Where  words  of  menace  are  used  after  taking  and  not  before, 
larciny,  not  robbery.  534 

Tho  thing  taken  be  under  12c/.  value,  felony  sana  clergy.  536 

But  in  foreign  county  petit  larciny,  for  it  is  not  robbery 
there.  ib. 

Ji.  rides  out  with  others  with  design  to  rob,  he  parts  from 
his  company,  and  pursues  nof  his  design,  they  afterwards 
commit  a  robbery,  •/?.  not  guilty.  537 

If  a  robbery  be  committed  before  sun-rising,  or  after  sun-set, 
whilst  it  is  so  far  day-light  that  the  face  of  a  man  isdis- 
cernible  thereby.  Hundred  chargeable.  557 

•^.  intending  to  rob  B.  breaks  a  hole  in  his  house,  B.  for  fear 
throws  out  his  money,  which  Jl.  takes  and  carries  away, 
robbery.  555 

One  indicted  for  robbery  in  vid  regid,  or  in  altd  nid,  or  altd 
vid  regidy  and  convict,  is  ousted  of  clergy;  contra^  if  in 
vid  regid  pedestri  ducent%  ^c.  ii.  349 

For  robbing  of  houses.     Fide  divisions  in  titulo  Bitrolart. 

Fide  Httk  and  Crt,  Larcint. 

ROGUES,— Ftrfe  Felony  by  Statute. 
SACRILEGE.— FiVfe  Clergy. 

SALE  IN  MARKET-OVERT.— Firfe  Restitution. 
SANCTUARY.— Ftrfe  Religion. 
SCOTLAND.— FiVfc  Realm,  Treason. 
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SEAL  AND  SIGNET. 
Of  the  great  $sal^  and  what  tbiDgs  are  passed  under  h. 

Pagea  170, 171,  174,  175 
Pea  ngilli^  ot  h  iarge  explained,  and  the  use  of  iu  171 

The  use  of  the  privjf  seal*  tA 

Of  the  privy  signei.  ii. 

Seals  o/B.  R.  C.  B.  and  exchequer j  duchy  and  county  pala- 
line  of  Lancaster,  ke.  by  whom  kept,  in  what  manner, 
and  by  whom  delivered.  171, 172 

When  king  dies,  great  seal  continues  till  another  made. 

176,177 

Proclamation  de  sigiUo  atnisso,  when  either  king  or  aabjecc 

lost  his  seal  casually.  183, 184 

King  had  power  to  dispose  of  lands  belonging  to  the  crown 

or  duchy  by  letters  patents  under  these  respective  seals  [but 

how  restrained  at  this  time,  vide  1  •Snn.  Seas^  1.  cap.  7.J  278 

Where  counterfeiting  old  great  seal  is  treason.  77 

What  may  be  said  a  counterfeiting  the  great  orpriny  seaL 

181  to  186 
By  1  M.  forging  queen^s  sign  manual^  privy  signet  or 
privy  Haly  treason.  1 78,  184 

Antiently  counterfeiting  any  of  the  king^s  seals,  treason. 

179  to  184 
It  must  be  an  actual  counterfeiting  barely  compassing,  not 
treason.  181 

J^ffixing  a  true  great  seal  to  another  patent,  a  great  mis- 
prision, but  not  treason.  181  to  182 
Fixing  great  seal  by  chancellor  to  a  charter  without  warrant, 
no  treason.  183 
Counterfeiting  king^s  judicial  seal  for  writs  only  a  great  mis- 
*  demeanor,  so  of  the  seal  of  a  statute  merchant  lA 
What  the  judgment  in  counterfeiting  great  and  privy  seal, 
privy  signet  and  sign  manual.    187,  351,  358.  ii.  398,  399 
SEDITION. 
In  some  old  books  treason  exprest  by  that  name,  yet  a  charge 
of  doing  any  thing  seditiously  amounts  not  to  a  charge  of 
treason  77 
SE  DEFENDENDO.—  FfV/e  Homicide. 
SEIZURE. 

.  Whether  goods  of  an  oiFeiyler,  and  in  what  cases  at  common 
law  might  be  seized  on  the  offense  cooMnitted,  or  inven- 
toried and  appraised  only;  in  what  cases  and  on  what 
security  they  were  to  be  delivered  to  the  bailiff  of  party 
indicted,  or  to  the  constable  or  villata  to  be  answerable 
for  thein,  and  in  the  last  case,  what  maintenance  the  party 
and  his  family  should  have  had  out  of  them.  364 

If  no  indictment,  then  he  who  seized,  did  it  at  his  own  peril, 
no  felony  being  committed.  lA. 
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SEIZJJUE.— Continued. 

What  regulations  made  thereia  by  5  ^  25  E.  3.        364, 365 

If  party  comes  not  in,  his  goods  forfeit  on  award  of  exigent ^ 
which  is  awarded  on  the  second  cap.  returned  non  e^t 
inveniusy  as  well  in  treason  as  felony,  tho  25  E.  3.  men- 
tions only  felony.  365 

Second  cap,  issues  with  a  precept  to  sei^  offenders  goods, 
out.  of  which  sheriff  is  to  allow  him  and  his  family  suffi- 
cient for  their  sustenance.  ib. 

Whether  in  case  of  such  a  seizure  a  sale  for  valuable  con- 
sideration before  conviction  and  after  seizure  binds  the 
king  J  as  in  case  of  seizure  and  delivery  to  villata.         ib. 

1  B.  3.  prohibits  seizure  of  goods  of  a  party  imprisoaed,  tho 
indicted,  but  not  convicted.  365 

Whether  this  act  extends  to  treason,  tho  not  mentioned.  366 

Whether  it  extends  to  a  party  at  large,  whether  indicted  or 
not;  it  repeals  not  25  E.  3.  touching  second  cap.  with  a 
seizure  of  goods,  as  to  .other  persons  that  are  at  large  and 
not  indicted,  nor  process  made  on  their  indictment,  if  they 
fly  not,  no  seizure  can  be  made,  whether  they  be  indicted 
or  not.  ib. 

If  a  man  be  at  large  and  fly  for  it  by  this  aetf  his  goods  can- 
not be  seized  and  removed,  whether  he  be  indicted  or 
not.  ib. 

If  indicted  and  at  large  goods  cannot  be  removed,  but  only 
viewed,  appraised  and  inventoried  where  they  lie.         ib. 

Tho  they  may  not  be  removed,  yet  where  party  is.  at  large^ 
party  removing  not  within  penalty  of  doable  value.       ib. 

Nient  obstante  this  acty  the  use  of  seizing  of  goods  of  per- 
sons accused  of  felony,  tho  imprisoned  or  not  imprisoned, 
prevails.  366, 367 

A  true  exposition  of  this  act.  367 

Vide  Restitution.. 
SESSIONS. —  Vide  Adjournment,  Justice  of  Peace. 
SHERIFF. 

Not  to  take  notice  in  p€ns  of  appointment  of  a  new  sheriff.  4d9 

Custody  of  a  felon  belongs  to  old  sheriff  till  turned  over  by 
indenture.  494, 495 

Ought  to  deliver  to  commissioners  of  gaol-delitfery  the  names 
of  persons  in  prison,  or  let  to  bail  to  mainprize.  ii.  36 

Sheriff  fineable  for  wilful  or  negligeat  escape  in  his  gaolefr, 
but  not  in  gaolers  of  gaols,  in  particular  franchises. 

595,  597,  598 

His  power  to  hold  pleas  of  the  crown  taken  away  by  Magna 
Charia.  ii.  69 

Yet  afterwards  had  power  to  take  indictments  of  felons,  ii.  69, 

87, 106 

Such  power  either  virtute  eommis$ioni9,  which  i»  taken 
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SHERIFF.— Continued. 

^ way  by  statute,  or  viriufe  dffieiiin  his  7V<rn»  which  con- 
tinues, ii.  Pages  69,  142 

The  Thim  can  take  no  indictment  but  of  felony  by  common 
law,  or  of  such  matters,  as  are  by  statute  limited  to  them, 
and  therefore  indictment  of  rape  void  there.  t& 

It  is  a  court  of  record;  who  the  judge  there,  and  what  the 
style  of  it.  iL  70 

When  it  is  to  be  held,  if  not  held  within  the  stated  times, 
court  held  for  that  Turn  only  void.  ib. 

Indictments  by  one  act  must  be  under  seal  of  the  jury,  by 
another  act  indented.  iL  70,  152* 

What  freehold  or  copyhold  indictors  must  have,  otherwise 
sheriff  punishable,  and  indictment  voidable  by  plea.        ib. 

He  can  make  out  no  process  on  these  indictments,  bat  must 
send  them  to  justices  of  peace,  who  have  power  to  proceed 
thereon.  ii.  70,  71, 106, 107, 142,  152* 

But  if  original  presentment  not  within  jurisdiction  of  the 
7\irn,  justices  of  peace  ought  not  to  proceed  thereon,  tho 
removed  before  them.  ii.  71 ,  152 

By  common  law  he  might  issue  a  warrant  for  taking  a  felon 
before  indictment.  ii.  106 

Where  bailiff  of  franchise  cannot  execute  process  within  his 
franchise,  but  by  sheriff's  mandate.  iL  68 

SIGN  MANUAL. 

By  1  MdiV.  forging  queen^s  sign  manual,  treason. .  178, 184 

Judgment  in  this  treason.  187 

SI  NON  OMNTSS.—  Vide  Commission. 
SODOMY.—  Vide  Buoobbv. 
SOLDIER. 

How  soldiers  were  antiently  retained.  672,  673 

Who  bound  to  serve  the  king  in  his  wars.  675 

Whether  impressing  them  justifiable.  678,  679 

Etymology  of  PresL  677 

Vide  Felont  by  Statute,  Constable  and  Mabshal. 
STABBING* — Vide  Clergt,  Indictment,  Mubdeb  and  Man- 

8I«  AITCt'HTB  R 

STATUTES  IN  GENERAL,  AND  THEIR  EXPOSITION. 

.  Tho  Weatm.  2.  which  gives  imprisonment,  where  party  in 
assise  vouches  a  record  and  fails  of  it,  is  general,  yet 
neither  an  infant,  nor  a  feme  covert  in  that  case  shall  be 
imprisoned.  80 

General  acts^  that  give  coiporal  punishment,  are  not  to  ex- 
tend to  infants,  therefore  infant  convict  in  ravishment  of 
ward  shall  not  be  imprisoned^  tho  (xct  be  general;  but 
where  a  fact  is  made  felony  or  treason^  it  extends  as  well 
to  infants  above  fourteen  ad  to  others.  SI,  23 

5  Eliz.  ^  18  Eliz*  which  require  a  conviction  and  attainder 


CONTAINED  IN  THE*  TWO  PARTS,         619 

STATUTES  IN  GENERAL,  &c.-^Coniinued. 

according  to  the  order  and  course  qf  lawy  these  words 
include  indictment  as  well  as  trial,  yet  the  words  all  trials 
o/ treason  shall  be  according  to  the  course  of  the  common 
law^  b:a\ii\  fy2  P.S^  M.  include  not  indictment  as  well  as 
trial.  Pages  221,  298, 299 

1  Mar.  reducing  all  treasons  to  25  E.  3.  repeals  not  only 
treasons  enacted  de  novojhnX  also  declarative  acts.  222, 260 

Some  things  enacted  to  be  treasons  by  new  and  temporary 
laws^  which  were  treason  by  2S  E.  3.  261,  262 

An  act  for  safety  of  king^s  person^  fyc.  enacts  fin  offense  felo- 
ny, or  a  misdemeanor  (without  a  special  clause)  carries  a 
presumption,  that  same  was  not  treason  before,  and  is  a 
judgment  of  parliament  in  point.  262 

Tho  \  E.^.fyl  M.  have  taken  away  treasons  of  11  i7.  2.  4" 
1  H,  4.  yet  they  are  so  far  of  force  as  to  damn  the  false  and 
extrajudicial  opinions  of  Tresiliany  fyc.  ^Q^ 

Where  an  act  makes  felony  treason  by  the  repeal  of  that  act 
it  becomes  felony  again.  291 

When  an  offense  is  made  treason  or  felony  by  ac/,  and  that 
act  is  repealed;  offenses  committed  before  such  repeal, and 
the  proceedings  thereon  are  discharged  by  such  repeal, 
without  a  special  clause  in  ctct  of  repeal.  291,  309 

Whether  the  two  penalties  previous  to  treason  in  case  of 
words,  viz.  for  the  first  and  second  offense  in  SS^^  E.%. 
be  repealed  by  any  act^  qusere.  296,  309,  310 

The  manner  of  proceeding  (in  cases  of  treason)  on  a  subse- 
quetit  act  may  be  directed  by  a  precedent  act.  297.  ii.  288 

Where  the  word  king  in  an  act  is  personal,  or  includes  his 
successors.  101,  310,  318,  669,  706,  707,  708 

Where  second  offense  is  subjected  to  a  severer  punishment, 
there  must  be  a  conviction  of  the  former,  and  judgment 
given  thereupon.  324,  68*5,  686,  705 

Preamble  of  an  act  an  estoppel,  [and  presumed  to  be  true.] 

327 

Tho  25  £.  3.  4*  1  R'  3.  mention  only  felony,  yet  they  extend 
to  treason^  being  acts  for  advancement  of  justice. 

365,  366 

^cts  speaking  of  fines  or  ransoms  at  kihg^s  pleasure  mean 
of  his  justices.  375 

Where  commons  assent  to  an  act  is  not  exprest  in  parliament 
roll.  397 

The  words  hear  and  determine  in  an  ac/  import  a  trial  by 
jury.  ,  403 

Interpretation  of  an  act  (especially  where  a  temporal  interest 
is  concerned)  is  of  temporal  cognizance.  409 

Construction  of  many  acts  toucMhg  matters  of  ecclesiastical 
cognizance  belongs  to  the  tempoml  judge.  ib. 
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STATUTES  IN  6ENERAU  kc—Cmiintttd. 

Where  aei  speaking  of  kin^a  sabjects  extends  to  aliens 

Pages  &4\^  548 

Where  mainiainers  denote  maintainers  of  offense,  not  pf 
parties..  613 

Procurers^  caunaeUors^  abettors  import  accessaries  h^fbre, 

.  receivers  or  comjbrters  nfier.  614 

Where  an  act  makes  an  offense  felony,  it  incidentally  makes 
such  accessaries,  as  would  be  accessaries  b^/bre  or  es/ier 
at  common  law,  but  the  special  penning  sometimes  Taries 
the  case.  613,  614,  615,  632,  644,  704 

Eyt  judgment  de  vv  Sr  member  cnpate  a  felony,  whereon 
ensue  corruption  of  blood,  eschete  to^  the  lord,  and  loss  of 
dower.  627,  641,  703 

•   ^ct  mentioning  inferior  officers  extends  not  to  superior.    649 

Where  acts  making  felony  extended  beyond  the  letter.    632, 

654.  iL  365 

Where  act  is  repealed  and  re-enacted,  or  temporary,  and  ex- 
pires, or  is  continued  till  end  of  next  sessions,  and  before 
that  is  continued  over,  where  it  shall  be  said  contra  fir- 
mam  staiuti  or  statutorum,  or  of  which  statute.  667, 706. 

ii.  173 

Where  one  act  relates  to  another,  as  where  former  makes 
offense,  latter  adds  a  penalty,  how  indictment  to  conclude. 

.    ii.  173 

The  several  ways  of  providing  that  there  shall  be  no  corrup- 
tion of  blood,  &c.  703 

But  tho  there  be  such  a  clause,  king  shall  have  forfeiture  of 
lands  during  felon's  life,  and.  his  goods^  for  there  is  no 
eschete  to  the  lord,  where  inheritance  is  saved. to  the 
heir.  tA. 

By  special  clause  forfeiture  of  goods,  as  well  as  lands,  may 
be  provided  against.  id. 

Saving  corruption  of  blood  virtually  makes  heir  inheritable, 
and  saves  dower.  704 

Clergv  not  ousted  without  special  words.  ib. 

In  all  acts  making  treason^  felony  or  misprision  of  treason, 

.  peers  to  Be  tried  by  peers.  ib. 

An  act  makes  offense  felony  in  offenders,  their  counsellors, 
procurers  and  abetters,  and  is  silent  as  to  accessaries  a/ier, 
whether  these  implied.  ,'ib. 

An  act  making  an  offense  by  name,  as  rape,  4*0.  felony  makes 
all  present  aiders  and  abetters  principals,  tho  only  one 
commits  it;  but  as  to  clergy  in  some  cases  it  differs,       ib. 

If  it  makes  the  offender,  his  counsdters  and  abetters  felqns, 
yet  it  makes  not  the  counsellers  and  abetters  prindpals, 
unless  present ;  if  absent,  they  are  accessaries  b^qre,  unless 
expresly  made  all  principals,  whereof  only  ooc^  and  «wbat 
instance.  "       ib. 
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STATUTES  IN  GENERAL,  bc—Coniihued. 
Jici  making  a  felony^  atid*  limltiDg  it' to  be  tried  in  a  coanty, 

where  party  taken  Without  negative  words,  but  cumulative^ 

and  party  may  be  indicted,  where  offense  committed.* 

Pages  694;  695, 705 
A  second  act  enacting  offense  felony,  that  was  so  enacted 

before,  with  some  alterations  is  but  cumulative.  705 

If  one  act  be  grafted  on  another  relative  to  it  for  the  better 

execution  of  the  former,  if  former  be  repealed,  latter  there- 

by  virtually  repealed.  ib. 

«tfc/ .making  a  new  felony  of  an  offense  that  consists  of  a  fact 

partly  in  the  realm,  and  partly  out,  and  limiting  it  to  be 
'  ^  triod  Where  offense  committed,  shall  be  construed  to  be 
i       where  that  part  of  the  offense  is  committed  that  is  within 

the  reUm.  706 

Jlct  making  a  new  felony  binds  not  infant  under  fourteen,  ib. 
How  oel^  enacting  capital  offenses  are  limited  to  continue.  708 
Jict  making  offense  felony  includes  misprision,  and  party  may 

be  indicted  of  the  latter  only.  653,  708 

Where  a  puisne  affirmative  ^tf/  repeals  not  a  former  act.  705 
B.  R.  comprised  within  act9,  that  give  power  to  justices  of 

oyer  9LXiA  terminer,.  ii.  22 

But  justices  of  peace  are  not.  ii.  44 

If  a  penalty  be  qaade  recoverable  in  any  of  the  king's  courts 

of  record,  to  what  courts  it  extends.  iL  29 

Where  ?  the  i  words,  iter  w^ger  of  iaWf  essoin^  protection^  &c. 

.    .  shall  be  allowed  tie  up  the  jurisdiction  to  courts  that  can 

allow  a  protection,  i^c.  ii.  SO 

Where  the  penalty  is  recoverable  by  original  toritf  &c.  it  is 

restrained  to  the  superior  courts,  ib. 

Whether  justices  of  gaoMelivery  or  oyer  and  terminer  have 

a  jurisdiction,  where  act  limits  offense  to  be  heard  before 

justices  of  peace.  iL.  36 

Where  oe/  speaks  of  justices  in  the  county,  justices  of  gaol- 

delivery,  or  oyer  and  terminer  may  hear  and  deterniine 

It.  tb. 

•Sets  making  new  treasons  to  be  taken  strictly.  218 

Where  an  act  for  trial  of  treason  is  to  be  taken  strictly.  157 
Of  offenses  by  statutes,  whereof  justices  of  peace  have  not 

conusance.  ii.  44 

Where  by  a  provision  per  dominum  regem  4*  ^^s  concilium 

is  meant  an  antient  statute.  ii.  99 

Where. maiu&r/uffi  domini  regis  signifies  process.       ii.  131 

I    If  act  be  prohibitory,  and  by  a  substantive  clause  gives  a 

rec6v^ry  by  action  of  d6bt,  4*^.  but  is  silent  as  to  indict- 
« . .  jnent^  party  may  be  indicted  on  the  prohibitory  clause,  and 

thereon  finedi  penalty  not  recoverable,  but  fine  not  to 

exceed.it.  iL  178 
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STATUTES  IN  GENERAL,  kc— Continued. 
If  act  be  not  prohibitory,  but  only  if  any  shall  do  such  a 
thingf  he  shall  forfeit  SL  recoverable  as  aforesaid,  offender 
not  indictable.  ii.  Page  1 72 

All  penal  acts  inducing  a  forfeiture  to  the  king^  or  making  a 
felony  or  treasbn  are  general  acts.  li.  1 72 

Where  fatal  to  recite  and  misrecite  them  or  not.   ii.  172,  173 
Acts  ousting  clergy  construed  strictly.  ii.  335,  371 

Whether  the  word  murder  includes /le/tV  treason,  ii.  340,  342 
Where  an  act  ousts  accessaries  before  of  clergy,  whether  it 
necessarily  ousts  principals  not  mentioned.        ii.  346,  347 
Whether  outlawry  is  included  in  word  attainder. 

521.  iL  350,  352 
AM  felonies  include  not  piracy.  ii.  370 

One  of  the  reasons  for  making  27  H.  8.  for  transferring  uses 
into  possesion.  247 

In  most  of  the  particular  acts  of  attainder  there  is  a  special 
provision  that  parties  attaint  should  forfeit  all  their  lands, 
whereof  they,  or  others  were  seised  to  their  use,  and  also 
a  provision  to  save  jQrora  forfeiture  such  lands,  whereof 
parties  were  seised,  to  the  use  of  any  other.  <  247,  248 
Acts  may  diversify  the  offenses  of  accessary  or  principal 
according  to  the  .various  penning.  615 

Vide  FsLONT  by  Statutes,  Indictment,  Treason. 
STRAY. 
Tho  lord  may  seize  it,  owner  may  retake  it  within  year  and 
day.  541 

SUITS, 
Difference  betwixt  civil  suits  in  compensationem  damni 
illatiy  and  criminal  prosecutions  in  vindictam  criminis 
commissi.  38 

STEWARD. 
For  the  court  of  lord  high  steward  for  trial  of  peers.    Vide 

CouaT,  Pbeb. 
For  court  b^ore  steward  of  household.     Vide  Court. 
SUBPCENA— FiVfc  Witness: 
SUPERSEDEAS.— FtV/e  Certiorari,  Commission,  Error, 

Habeas  Cornets. 
SUPREMACY.— Ftrfe  Kino,  Religion. 
SURDUS  &  MUTUp.— FidclDEOT. 
SURETY.— FWe  Bail. 
SUSPICION. 
No  man  bound  to  suspect  another;  it  is  the  act  of  his  own 
judgment;  ^    490 

Where  suspicion  willjust\fy  the  imprisonment  of  the  party  y 
or  justify  or  excuse  homicide,  or  not.     Vide  Arrbst, 
HoMKCiDB,  Murder,  and  Manslaughter. 
SWANS.— Vide  Larciny. 
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TAIL.—  Vide  Forfsitueb. 
TALES.— FWc  Trial. 
TENURE.—  Vide  Forpbiturb. 
-THbFT-BOTE. 

Owner  taking  his  goods  again  not  to  prosecute  theft-bote.  619 
But  taking  them  again  no  oiFeuse,  unless  to  favour  the 
thief.  ib. 

Judgment  in  theft-bote.  ir.  400 

THEFT.-T  Vide  Larciny. 
TOKEN.— Vide  Cheat. 
TORN.— Ftrffi  Sheriff. 

TOWN  AND  TOWNSHIP.— FiV/eAMBRCBMBNT. 
TRAVERSE. 
All  inquisitions  taken  by  sheriff  by  writ  of  melius  inquiren" 
dtim,  traversable.  .416 

If  dozeners  in  Eyrey  or  in  B.  R.  present  escape  of  a  felon, 
whereby  vill  is  to  be  amerced,  because  this  but  an  amerce- 
ment, presentment  not  traversable.  .  603 
Vide  Coroner,  Felo  de  sb,  Inquest  of  Office,  Present* 

MENT. 

TREASON. 

Where  king^s  life  is  concerned,  not  safe  easily  to  admit  a!a 
excuse  by  misfortune,  tho  a  fact  purely  casual  cannot  be 
treason.  41 

Why  the  offense  and  punishment  so  great.  59 

Treason  ^may  be  committed  against  person  of  an  usurper.  61 
What  the  great  brand  of  treason.  75 

Of  treasons  at  common  law;  great  latitude  in  their  construc- 
tion. 79,  80,  81,  82 
Jiecroaching  royal  power  an  antient  and  usual  charge  of 
treason.  80 
Various  arbitrary  constructions  of  treasons  in  the  reign  of 
R.  2.  83 
The  ill  effect  of  an  extrajudicial  declaration  of  treason  by  the 
judges  of  that  time.  84 
21  /?.  2.  4*  25  £«  3.  compared  and  the  differences  remarked. 

85 
Just  and  expedient  to  lay  an  overt-act  in  indictments  of 
treason.  i&. 

The  unhappy  consequences  of  breaking  the  j^reat  boundary, 
the  25  E.  3.  85,  S^ 

21  /?.  2.  repealed  by  1  ^.  4.  86 

Objections  against  constructive  treasons.  86,  87, 293 

The  petition  of  the  commons,  whereon  2S  E,  3.  was  made, 
and  the  king's  answer  thereto;  the  act  is  made  conforma- 
ble to  the  latter.  87 
The  several  high  treasons  declared  by  25  E.S.  91 
Where  a  merchant  stranger  may  be  dealt  with  as  an  alien 
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enemy,  and  where  either  as  an  alien  enemy,  or  as   a 
traitor.  Page  94 

With  what  allay  these  general  words  of  Lord  Coke,  an  alien 
enemy  cannot  he  guilty  of  treason  j  are  to  be  taken.        ib. 

Spies  sent  over  by  a  foreign  prince  in  hostility,  withia  that 
rule.  ib. 

For  other  matters  touching  aliens.     Vide  AjlieK. 

TVeason  in  compassing  death  o/kingf  queen,  or  prince,  &e. 

Consort  of  king  or  queen  regent,  may  be  guilty  of  compassing 
the  death  of  the  king  within  this  act.  lOO 

Who  shall  be  said  a  king,  queen,  or  their  eldest  son,  or  pot, 
within  this  act.  100, 101, 123,  124 

Wherein  compassing  death  of  queen  or  prince  differs  from 
compassing  mort  de  roy.  127 

What  shall  be  said  a  compassing  king^s  death  ICT,  108 

Calculating  his  nativity^  not  a  compassing,  tho  a  great  of- 
fense. 108,  334,  335 

Compassing  king*s  death,  tho  not  effected  treason.  1 08 

What  overt-act  necessary  to  make  such  compassing  trea- 
son. '   108, 109 

Conspiring  mort  de  roy,  and  thereupon  providing  weapons, 
or  sending  letters  for  the  execution  thereof  is  an  overt-act 
of  compassing  king^s  death.  109 

If  men  conspire  to  imprison  the  king  by  force  till  he  bath 
yielded  to  certain  demands,  and  for  jtnat  purpose  gather 
men,  or  write  letters,  it  is  compassing  king's  death.        1 6. 

A  conspiring  to  depose  the  king  is  an  overt-act  of  compassing 
his  death.  110 

A  foreign  ambassador  for  compassing  king^s  death  shall  be 
executed  here  for  treason,  but  for  other  treasons  shall  be 
remitted  to  bis  own  country  to  be  tried*  *  117 

.  Where  an  ambassador  may  be  guilty  of  treason,  vide  Am- 
bassador. 

Compassing  by  words  not  an  overt-act,  as  appears  by  many 
temporary  acts  against  it;  but  words  reduced  to  writing, 
tfC.  are  an  overt-act.  Ill  to  120,  310,  312,  322,  323 

Words  may  expound  an  overt-act  indifferent  in  itsei£  1 1 5, 1 16 

Whether  words  menacing  king^s  death  be  an  overt-act  of 
compassing  bis  death.  '  1 1 6, 1 1 6, 1 1 7 

Assembling  together  to  consult  bow  to  kill  the  king  is  an 
overt-act  of  compassing  his  death.  119, 120, 121, 122 

Whether  conspiracy  to  levy  war  be  an  overt-act,  unless 
levied.  119,  133, 145,  148,  322 

Writing  letters  to  a  foreign  prince  inciting  an  invasion  is  an 
overt-act.  120,  122 

As  an  overt  act  must  be  laid,  so  it  must  be  proved.  121, 149 

If  an  overt-act  sufficiently  laid  in  the  indictment  be  proved,^ 
any  other  may  be  given  in  evidence  in  aggravation.     122 
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Buying  a  dagger  for  the  purpose  is  an  overt-act  of  compass- 
ing king^s  death.  Pag0  122 

Assembling  together  to  levy  war  against  the  king,  eiSier  to 
depose  or  restrain,  or  enforce  him  to  any  aei,  or  to  come  to 
his  presence  to  remove  his  counsellors  or  ministers,  or  to 
fight  against  his  lieutenant  or  military  commissionate  offi- 
cers, ^c*  is  an  overt-act  of  same  kind.  122, 123, 138, 148, 151 

A  levying  war  by  construction,  as  19  jpuli  down  all  inclosures, 
or  ail  bawdy-houses,  not  evidence  of  an  overt-act  of  com- 

f massing  AtngV  death,  when  it  is  disclosed  upon  proof,  or  so 
aid  in  indictment,  but  it*  is  an  evidence  thereof  till  dis- 
closed. 123 
Fighting  king^s  forces  sent  to  suppress  a  riotous  assembly  is 
an  overt-^act  of  same  nature.  t6. 

TVeason  in  violating  king^s  wife,  &c. 

Who  shall  be  said  king^s  wife,  bis  eldest  son's  wife,  01^  his 
eldest  daughter,  to  make  the  violation  of  any  of  them  trea- 
son. 128,  229 

TVeason  in  levying  war  against  the  king. 

Levying  war  only  treason  within  this  oc/.  Ill,  322 

What  must  concur  to  make  levying  war  treason  within  this 
act.  1 30 

What  shall  be  said  a  levying  war,  or  not  130, 131, 149, 160, 

152 

A  bare  conspiracy  to  levy  war  and  provide  weapons  for  that 
purpose,  though  in  some  casee  it  may  amount  to  an  overt- 
act  of  compassing  tha  king^e  death^  yet  it  is  not  a  levying 
war  within  this  act.        .  131 

Assembling  many  rioters  to  do  unlawful  acia,  if  they  be  not 
in  specie  belU,  nor  have  any  arms,  4*<^*  Kiay  make  a  riot, 
but  it  is  not  a  levying  war.  131, 149, 150, 152 

War  must  be  levied  against  the  king;  contra,  tho  it  be  more 
guerrinoj  it  is  not  treason.  1 31, 149, 152 

If-  on  a  private  design,  or  private  quarrel,  it-  is  no  levying 
war  against  the  kmg.  131, 133  to  138^  140, 141, 149, 152, 

260 

Difference  between  bellum  levalum  ^  bellumpercussum.  152 

A  war  levied,  against  the  king  is  of  two  sorts,  expresly  and 
constructively.  First,  Against  his  forces,  ^c.  Secondly,  to 
throw  down  inclosures  generally,  to  inhanse  servants 
wages,  alter  religion,  expulse  strangers,  or  remove  coun- 
sellors, or  against  finy  statute,  ^c.  this  is  a  levying  war, 
because  end  public  131,  132,  133,  134,  152, 153 

Conspiring  to  levy  such  a  war  treason  by  several  temporary 
acts.  132 
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Clause  in  25  E.  3.  of  consulting  the  parliament  in  new  cases 
leaves  no  latitude  to  multiply  constructive  treasons,  very 
dangerous  so  to  do.  Poge  132 

If  a  war  levied,  conspirators  are  traitors,  as  well  as  actors. 

133 

War  levied  to  break  prisons  to  deliver  one,  or  some  particular 
persons  out  of  lawful  prison,  unless  imprisoned  for  treason, 
only  a  great  riot;  but  if  to  break  prisons  generally,  it  is 
treason.  134 

100  per^ns  modo  guerrino  assembled  to  pull  down  bawdy- 
houses,  and  marched  with  a  flag  on  a  ^taff  arid  weapons, 
and  pulled  down  certain  houses,  held  to  be  a  levying  war 
within  this  act  by  all  the  judges  but  one ;  objections  to  that 
judgment.  134,  135 

In  earl  qf  Essex^a  case  resolved,  that  when  qtieen  sent  lord 
keeper  to  him  commanding  him  to  dismiss  the  armed  peo- 
ple in  his  house  and  come  to  her,  and  he  refused  to  come, 
and  continued  the  arms  and  armed  persons  in  his  house, 
it  was  treason.  138 

That  when  he  went  with  a  troop  of  captains  and  others  from 
his  house  into  the  city,  and  there  prayed  aid  of  the  citizens 
in  defense  of  bis  life,  and  to  go  with  him  to  the  court  to 
bring  him  into  the  queen's  presence  with  a  strong  hand,  so 
that  he  might  be  powerful  enough  to  remove  certain  of  his 
enemies  attendant  on  the  queen,  it  was  treason,  the  ftct  in 
London  rebellion.  tA. 

That  the  adherence  of  earl  of  Southampton  to  earl  of  Essex 
in  London^  tho  he  knew  not  of  any  other  purpose  than  of 
a  private  qucurrel,  which  Essex  had  against  certain  ser- 
vants of  the  queetij  was  treason  in  him,  because  a  rebellion 
in  the  earl  of  Essex.  ib. 

That  all  they,  that  went  with  Essex  from  his  house  to  Zon- 

dofiy  whether  they  knew  of  his  design,  or  not,  were  traitors, 

•     whether  they  departed  on  the  proclamation,  or  not;  but 

that  those,  that  suddenly  adhered  to  him  in  JLondon^  and 

departed  en  proclamation  made,  ought  to  be  pardoned,  ib, 

A  declaration  of  the  king  and  lords  \sans  the  commons]  not 
sufficient  within  this  act.  140, 260,  263 

Where  300  persons  going  in  a  warlike  manner  with  drums 
and  arms  to  surprise  a  privy  counsellor,  held  treason.  141, 

152 

Breaking  prison  where  traitors  are  and  causing  them  to 
escape,  treason,  tho  parties  knew  not  that  they  were 
there.  ,  141 

Marching  with  a  great  army  modo  guerrino  arraiati^  ex- 
press levying  warj  the  no  blows  struck.         144, 145,  152 
.  A  rebellion  is  a  levying  war  within  this  act,  and  by  name  of 
levying  war  it  must  be  ezprest  in  indictment.  144, 145, 152 
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Bare  detaining  hinges  forts  or  ships^  or  conspiring  io  take 
tbem  not  treason ;  actual  taking  them,  by  force,  a  levying 
war  within  25  E.3.  Pages  146,  296,  325 

Detaining  king^s  towns,  ^*c.  after  demanded  by  Arin^«  com- 
missioner, and  repelling  an  assault  made  by  him,  is  a  levy- 
ing war  within  this  act.  -  146, 325, 326 

Difference  between  an  insurrection  on  account  of  civil  interest, 
and  levying  war.  146 

Holding  one's  house  against  the  sheriff  and  posse  comitatHs 
with  force,  and  assembling  persons  to  oppose  the  execution 
of  a  writ  of  possession,  no  treason,  but  a  great  riot;  the 
like  of  keeping  possession  against  a  restitution  on  indict- 
ment of  forcible  entry.  146 

Assaulting  king^s  lieutenant  in  time  of  hostility  or  rebellion 
within  the  realm,  in  their  march  or  quarters,  as  enemies, 
levying  war.  ib. 

If  on  sudden  falling  out,  or  injury  done  by  the  soldiers,  the 
countrymen  rise  and  drive  them  out,  it  may  be  a  great  riot, 
but  not  levying  war,  except  some  traitorous  design  under 
cover  of  it.  ib. 

Open  resistance  of  justices  of  oyer  and  terminer  only  felony. 

I*. 

Touching  laws  of  treason  in  Ireland  by  18  H.  6.  and  cessing 
soldiers.     Vide  Ibeland. 

What  usually  is  the  overt-act  of  levying  war.  150 

Whether  the  bare  assembling  an  enormous  multitude  for 
doing  unlawful  acts  without  any  weapons,  ^c.  be  a  suffi- 
overt-act  of  levying  war  within  this  act,  especially  if  they 
commit  some  of  these  acts.  151 

Realna  of  England  comprehends  the  narrow  seas,  invading 
king^s  ships  in  the  narrow  seas,  levying  war  en  son  realm; 
where  trial  to  be.  154 

For  trial  of  treasons  in  Scotland^  provision  made  by  what 
statutes.  155 

What  is  said  of  Ireland  in  all  particulars  applicable  to  the 
Isles  o/Manj  Jersey^  &c.  ^  155,  156, 157 

Vide  Ireland. 

Treason  committed  in  Wales  before  26  H.  8.  was  not  inqui- 
rable,  or  triable  before  justices  of  oyer  and  terminer,  or  in 
B.  R.  but  before  justices  assigned  by  the  king  in  those 
counties  of  Wales,  where  fact  committed.  156 

By  26  H.  8.  counterfeiting,  washing,  clipping,  or  minishing 
coin,  felonies,  murders,  fyc.  and  accessaries  of  same  and 
other  offenses  feloniously  done  in  Wales,  or  any  lordship 
marcher  may  be  inquired  of  and  tried  before  the  justices  of 
gaol-delivery,  fye.  in  next  adjacent  county.  156, 157 

26  H.  8.  confirmed  by  34  4*  35  H.  8.  which  settles  the  grand 
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sessions^  so  that  as  tm  those  offenses  entunerated  in  26  jK  8. 
justices  t)f^ao/-cfe/wery  in  the  adjacent  counties,  tiur.  Olou" 
cesttTj  fyc.  bad  thereby  a  concurrent  jurisdiction  with  jus- 
tices of  grand  sessions.  157 

Whether  26  H.  8.  extended  to  treason  for  conipassing  king's 
death,  or  levying  war,  or  whether  same  remained  triable 
by  justices  of  grand  sessions,  but  now  26  H.  8.  stands 
repealed  by  1  fy2  P.t^  M.9A  to  trials  of  treason.  ib. 

For  what  special  purposes  certiorari  lies  into  Wales^  but  not 
as  to  trial  of  fact,  but  it  shall  be  sent  down  by  mUHmtts 
by  7  [27]  H.  8.  158 

Wales  within  England^  and  therefore  not  within  35  H.  8. 
for  trial  of  foreign  treasons.  ib. 

If  treason,  fyc.  be  done  in  Durham^  a  certiorari  lies  to  re* 
move  it  into  B,  R,  out  of  Durham,  and  to  whom  directed; 
but  party  plead  not  guilty ,  it  shall  be  sent  down  thither  to 
to  be  tried.  158 

Of  treasonsy  &a  in  THndal  and  Hexamshire*  ib, 

Jldhering  to  the  king's  enemies. 

.  Who  shall  be  said  an  enemy;  jury  on  trial  ^all  inquire, 

whether  the  person  to  whom  the  party  indicted  adhered 

was  a  war  between  king  of  England  and  that  other 

prince,  whereunto  party  adheres.  164 

Enemy  extended  farther  than  king  or  state  at  enmity,  evea 
to  an  alien  coming  into  England  in  hostility*  '  ib. 

Duke  of  Norfolk  adhering  to  lord  Herise^  a  subject  of  king 
of  Scotts  in  amity  with  queen  Eliz.  that  made  an  actual 
invasion  upon  England  without  the  king^s  commission, 
adjudged  a  traitor.  164 

Who  shall  be  said  to  be  a  person  adhering,  and  what  an  ad- 
hering. 165,  166  263 

If  there  be  war  between  England  waA  France,  those  English 
that  live  in  France  before  the  war,  and  continue  after, 
they  are  not  adherents,  unless  they  assist  the  French  king 
in  his  wars,  or  refuse  to  return  on  privy  seal  or  proclama- 
tion, and  this  refusal,  tho  evidence  of  an  adherence,  not 
simply  so  in  itself  165 

Whether  subjects  of  foreign  prince  continuing  under  king^s 
protection  after  war  proclaimed,  and  assisting  the  foreign 
prince  before  renouncing  his  subjection  to  the  king,  or  an 
enemy  staying  here  under  king^s  safe  conduct,  be  an  ad- 
herent; in  time  of  truce  an  Englishman  goes  into  France, 
^nd  stays  there,  and  returns  before  truce  expired,- no  adhe- 
rence; but  contra,  if  he  confederate  with  enemy.  165, 166 

Kins^s  of  England  and  France  in  amity,  the  king's  subjects 
solicit  king. of  France  to  an  invasion,  it  is  treason  and  aa 
overt-act  oif  compassing  king's  death,  but  not  of  adherence. 

167 
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An  Englishman  during  the  war  is  taken  by  the  French,  and 
swears  fealty  to  the  king  of  France^  if  voluntary,  it  is  an 
adherence,  but  if  for  fear  of  life,  and  he  return  as  soon  as 
he  can  to  his  alHgeance,  this  not  an  adherence. 

Pages  167, 168 

Delivering  up  the  king^s  castles  or  garrbons  treacherously, 
or  by  bribery,  an  adherence  168, 169 

If  delivered  on  cowardice  or  imprudence,  and  not  treacher- 
ously, tho  party  subject  to  death  by  martial  law,  not  trea- 
son by  eommon  law.  169 

If  detaining  king^s  castle's  or  forts,  or  the  castles  of  any  other 
be  barely  such,  and  without  assault,  yet  if  in  compliance 
or  confederacy  with  a  foreign  enemy,  it  is  an  overt-act  of  ad- 
hering to  king*s  enemieSf  and  treason  within  this  act.  326 

By  35  H.  8.  foreign  treasons  how  tried;  by  the  common  law 
triable  in  any  county,  especially  where  offenders  lands  lie. 

169, 170 

Treaisons  on  the  sea  triable  by  special  commission  grounded 
on  28  H.  S.  at  common  law  it  might  be  tried  in  any  adja- 
cent county.  ib. 

1,  Mar.  reducing  all  treasons  to  the  standard  of  25  S.  3.  not 
only  repeals  treasons  newly  enacted,  but  acts  declarative, 
and  all  treasons  farther  than  the  very  declaration  of  25  E. 
3.  extends.  222,  260,  263,  265,  269,  308 

Killing  chancellor,  treasurer^  &c.  in  their  place  doing  their 

office.  » 

This  extends  only  to  killing,  not  to  conspiring;  but  if  many 
conspire,  and  only  one  do  the  act,  they  are  all  traitors;  3  H. 
7.  makes  the  conspiring  felony.  230 

Exposition  on  this  branch  of  the  act.  231,  232 

Justices  of  peace,  as  such,  not  within  it,  except  he  be  like- 
wise justice  of  oyer  and  terminer.  231 
What  shall  be  said  scant  en  son  place,  fesant  son  office. 

232 
Touching  principals  in  treason,  nide  Principal  akd  Acces- 

SARr. 

In  treason  no  accessaries,  all  principals ;  but  quaere,  whether 
receiver  of  a  counterfeiter  of  the  seal  or  money  be  a 
traitor.  233,  234,  237 

Gaoler  voluntarily  permitting  traitor  imprisoned  to  escape, 
treason.  234 

Rescue  of  a  person  arrested  for  treason  same  offense. 

234,  269 

Breaking  prison  to  inlarge  a  traitor,  treason;  but  he  must 
really  be  a  traitor.  234,  235,  326 

Conspiracy  to  inlarge  a  traitor,  neither  treason,  misprision, 
nor  felony,  but  a  misdemeanor.  326 

VOL.  II. — 43 
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TREASON.— C<;n/tntrfrf. 

Offenses  incident  to  the  treasons  declared  by  25  E.  3.  are 
virtually  inciaded  ^thia  the  same,  as  receiving,  4^. 

Pages  235, 2S7, 238,  369 

If  an  act  make  a  new  treason,  and  enact  that  the  offender, 
his  counsellors,  abettors  and  aiders  thereunto  shall  suffer 
as  traitors,  this  makes  not  receivers  or  comforters  after  the 
fact  traitors.  235,  236,  32a,  376 

But  whether  receiving  a  counterfeiter  of  coin  within  25  JS.  3. 
where  no  such  restriction,  be  treason.  328 

If  offense  be  made  treason  in  offender,  his  procurers,  eoun- 
seliors,  abettOTS,  coosenters  (without  the  word  thereunto) 
knowing  receivers  not  traitors,  unless  the  words  receivers 
or  comfort  ere  be  exprest.  836 

The  import  of  the  words  proeurertf  counsellors,  cAetiars^ 
eonsenterSf  aiders^  receivers  and  ton\forttrs.  236 

Receivers,  tmitors  by  necessary  construction  of  a  new  aci  of 
treason.  i6. 

Where  an  act  general,  probably  receiver  knowing  it  vhrtually 
a  traitor.  237 

Certainly  aiders,  ^c.  are  traitors.  t5. 

He  who  rescueth  one  imprisoned  for  treason,  or  suffers  him 
voluntarily  to  escape,  or  receiver  of  a  tmitor,  shall  fiot  be 
arraigned  till  principal  ofbnder  be  convict,  and  why. 

237,  238 

Receiver  of  a  traitor  how  to  be  indicted.  238 

If  indicted  of  the  receipt  in  the  same  indictment  with  the 
principal,  principal  to  be  tried  first;  and  if  found  guilty, 
then  jury  to  inquire  of  the  receipt;  and  if  principal  not 
guilty  fihen  to  acquit  both.  ib. 

Whether  process  of  outlawry  may  go  against  receiver  of  a 
traitor  at  same  time  as  against  principal.  id. 

What  will  make  a  man  accessary  after  to  felony  will  not 
make  a  man  principal  in  treason.  239 

How  far  charitable  relief  will  do  it.  239,  324,  325 

The  words  in  1  Metr.  refer  to  treasons,  not  forfeitures;  the 
forfeiture  of  traitors,  as  to  old  treasons,  stands  in  force. 

241,257,275,283,309 

Of  declaring  treasons  by  parliament,  and  those  that  were 
enacted  or  declared  between  25  E.  3.  fy  I  M. 

258,  259,  260 

Some  things  enacted*  to  be  treason  by  new  and  temporary 
laws,  which  were  treason  by  25  E.  3.  261,  262,  322 

An  act  for  safety  of  king^s  person  enacts  an  offense  to  be 
felony  only,  or  a  misdemeanor,  (without  the  clause,  the 
same  not  being  treason  within  25  E.  3.)  carries  a  pre- 
sumption with  it,  that  same  was  not  treason  before,  aiid  is 
a  judgment  of  parliament  in  point.  261|  262 
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TREASON.— Con/intierf. 

Commons  impeach  several  of  treason,  lords  only  give  judg- 
ment, this  not  per  modum  legis  dkelaraiivm.       Pagt  264 

la  the  act  of  attainder  against  the  tatl  of  Strafford^  pro- 
viso, that  it  should  not  be  a  precedent,  needless;  it  did  not 
egrtdi  personam^  and  was  no  general  declarative  law  to 
serve  25  B,  3.  269,  270 

Proper  proviso  in  enacting  new  treasons  to  save  to  the  lords 
their  liberties,  as  in  case  of  felony.  270 

.11  H,l.  for  securing  the  attendants  on  the  king  in  his 
toarsy  is  perpetual.  272, 273 

What  acts  for  trials  of  treason  are  in  force,  or  repealed  or 
derogated  from  by  any,  and  what  other  statutes. 

282,888,284,316 

Trial  of  treasons  committed  in  rivers,  or  ports  within  counties, 
restored  to  the  common  law.  282,  316 

Exposition  of  1  E.  6.  3  4«  4  £.  6.  5  j-  6  E.  6.  287,  288 

Writing  of  scandalous  words  (mentioned  in  5  4*  6  B.  6.  and 
thereby  made  treason)  not  treason  within  f^5  E$S.        296 

So  much  of  5  j*  6  £.  6.  as  enacts  new  treason,  repealed 
by  1  Mar.  but  the  clauses  in  that  act  touching  trial  of 
foreign  treasons,  outlawry  of  persons  beyond  the  seas, 
forfeiture  of  lands,  loss  of  dower  stand  unrepealed,  and 
so,  according  to  many,  doth  the  clause  concerning  two 
accusers.  i6. 

In  what  cases  of  treason  two  accusers  are  required  by 
5  4*  6  £.  6.  whether  it  extends  to  new  treason.      297,  324 

Whether  i  4^  2  P.  ^  Af.  took  away  the  necessity  of  two  wit- 
nesses on  the  indictment.  298,  299,  300 

Touching  the  competency  of  such  witnesses,  vide  Wirvsss. 

Of  treasons  declared  and  enacted  from  1  Mar.  till  13  Car.  2. 

307,  308 

1  Mar.  repealed  all  treasons  and  misprisions  of  treasons 
enacted  since  25  E.  3.  308,  310 

1  Mar.  meddles  not  with  those  new  laws  regulating  pro- 
ceedings and  trials,  but  that  done  afier  by  1  9-  2  P.  ^.  J£ 

309 

Treasons  generally  spoken  intended  of  high  treason.        316 

Peremptory  challenge  in  case  of  high  treason,  restored;  pri- 
soner may  challenge  thirty-five  peremptorily.  317 

To  make  a  man  principal  in  treason  by  comfort  or  aid  after 
offense  committed,  it -most  be  knowingly.  323 

In  new  treason  aiding  and  comforting  thereof,  treason,     ib. 

If  a  physician  relieve  a  sick  offender,  tho  knowing  him  to  be 
a  traitor,  no  treason.  332 

Some  words  or  writings  may  be  construed  to  stir  up  insur- 
rection, and  yet  be  not  within  25  E.  3.  334 

What  <:ourt8  have  jurisdietioA  in  tnasoa»  350 
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TREASON.— Continued. 

What  the  consequents  of  a  jadgnieat  in  treason.    Page  354 

Ail  treasons  are  misprision  of  treason,  and  more,  and  he 
who  is  assenting  to  a  treason  may  be  indicted  of  mis- 
prision of  treason,  if  king  pleases.  374 

Misprision  of  treason  may  yet  be  tried  according  to  33  H.  8. 
for  trials  of  treason  in  foreign  counties.  i6. 

In  misprision  of  treason  or  felony,  or  accessary  thereto,  a 
peer  tried  by  peers,  tho  indictment  by  common  grand 
inquest.  ib. 

If  a  person  arraigned  of  high  treason  stand  mute,  he  shall 
be  convicted.  223,  382 

Treason  is  felony,  tho  more,  and  the  king  may  proceed 
against  a  traitor  for  felony  only.  497 

25  E.  3,  qf  treasons  called  the  statute  qf  purveyance,  ii.  330 

Before  25  E.  3.  what  treasons  of  greater  note,  what  of  less 
note.  ii.  331 

[Statutes  relating  to  treason  enacted  since  the  author 
unrotef  in  notis.]  339  to  342 

Whether  in  any  case  a  non  compos  mentis  can  commit 
treason.  Fide  Idsot. 
.  jFbr  treasons  in  maintaining  papers  supremacy ,  in  recon- 
ciling and  being  reconciled  to  the  popish  religion^  and  in 
bringing  in  pope^s  bulls^  and  for  treasons  committed  by 
jesuitSy  &c.     Vide  Religion. 

For  treason  in  counterfeiting  the  coin.     Vide  Coin* 

In  counterfeiting  the  great  and  privy  sealSj  privy  signet 
and  sign  manual.     Vide  Seal  and  Sign  Manual. 

For  petit  treason.     Vide  Petit  Tbbason. 

Where  alien  may  be  guilty  oftreason^  or  not.  Vide  Alien. 

Vide   Alligeance,    Corbuption    and    Restitution    of 
Blood,  Forfeiture,  Indictment,  Judgment,  Mispri- 
sion, Nbcessitt,  War. 
TREASURE-TROVE.     Vide  Franchise,  Larcint. 
TRESPASS. 

Chance  excuseth  from  felony,  but  not  trespass.  472 

Trespass  lies  for  taking  away  dogs,  bears,  S^c.  or  their 
.  whelps.  512 

It  lies  for  church-wardens  for  taking  bona  tf  catalla  paro- 
chianorum;  substance  of  declaration.  ib. 

*  If  «^.  take  away  the  hay  or  corn  of  B.  and  mingle  it  with  his 
own  heap  or  stock,  or  take  the  cloth  of  B.  and  embroider 
it,  J?,  may  retake  the  whole  heap  or  stock,  or  garment  and 
embroidery,  and  be  not  guilty  even  of  trespass.  51 3 

Feme  takes  Sarongs  goods,  and  delivers  them  to  B.  who 
knowingly  carries  them  away,  trespass.  514 

In  trespass,  where  it  is  of  their  own  possession,  the  executor, 
ordinary,  ^c.  need  not  shew  their  title.  514^  515 

Vide  Justification. 
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TRIAL. 
By  jury  th^  best  method  of  trial.  Pag^  83 

fVhere  a  non  compos  mentis  shall  be  tried^  or  nolj  and 

where  court  in  discretion  may  discharge  the  jury  ofhim^ 

vide  Ideot. 
Where  felony  by  statute  limited  to  a  special  jarisdiction,  and 

manner  of  trial,  misprision  of  it  triable  by  a  common  jury 

i\\A  general  commissioners  of  oyer  and  terminer,  653 
On  8  H.  6.  against  avoiding  records  trial  to  be  one  half  by 

the  clerks  of  the  court,  and  the  other  half  by  others.  651 
Trial  of  aliens  for  felony  to  be  per  medietatem  linguas.  ii.  271 
Whether  indictment  be  a  distinct  thing  from  the  trial. 

231,  298  to  301 
Irish  peer  tried  here  by  a  common  jury.  155,  317,  693 

Touching  Jury  process. 

If  venire  fac.  or  distringas  be  erroneous,  and  would  make 
judgment  so,  if  filed,  but  being  not  filed  is  aided  by  18  Eliz. 
court  never  compels  clerk  to  file  such  writs  after  verdict, 
much  less  punishes  them  for  not  doing  it.  651 

If  offense  committed  in  county,  where  B.  S»  sits,  and  indict- 
ment be  taken  there,  B,  B.  may  proceed  de  die  in  diem^ 
and  there  need  not  fifteen  days  between  teste  and  return 
of  venire.  ii.  3,  360 

And  so  if  indictment  was  taken  before  justices  of  peace  of 
same,  and  removed  into  B.  B.  by  certiorari;  but  contra^ 
if  taken  in  another  county  than  where  B.  B,  sits.  ib. 

Of  venire  fac.  issuing  out  of  B.  B.  how  to  bear  teste,  fyc, 

ii.  260 

Justices  of  oyer  and  terminer  issue  a  general  precept  for  the 
return  of  twenty-four  jurors  to  try  the  issue  between  king 
and  prisoners  to  be  arraigned.  ii.  26, 27, 260,  261 

After  the  prisoners  are  arraigned,  and  have  pleaded  to  the 
country,  a  precept  issues  in  nature  of  a  venire  fac.  when 
such  precept  bears  teste,  and  when  returnable  in  whose 
name,  and  under  whose  seals,  it  must  "be.  ii.  261 

If  they  make  it  returnable  any  day  after  the  first  day  of  ses- 
sions, they  must  make  an  adjournment,  and  record  it.     1 6« 

Justices  of  gaol-delivery  after  prisoner  hath  pleaded  may  take 
pannel  from  sheriff  without  making  any  precept  to  him.  ib. 

Whether  process  be  by  writ  or  precept,  as  well  the  award, 
as  writ  or  precept  must  mention  truly  the  visne,  and  where 
it  is  only  by  award  without  writ  or  precept,  as  in  case  of 
justices  of  gaol-delivery  J  the  award  ought  to  mention  the 
visne,  it  262 

If  murder  be  supposed  at  D.  venire  fac.  must  be  de  vicineto 
D.  if  at  Bristol  de  vicineto  Bristol,  because  a  city;  yet  de 
vicineto  civitatis  Bristol,  tbo  also  a  county,  good.         ib. 
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If  stroke  be  laid  at  B.  and  death  at  C.  bow  vUne  must  be. 

ii.  Page  36i8 

Where  stroke  in  one  cooDtyyand  death  in  another,  vt>ne  shall 
be  from  place,  where  party  aliedged  to  die.  tb. 

If  murder  be  laid  in  quddam  plated  vocai.  King-street  in 
paroeh.  Sunctm  MagaritsB  apud  Westm.  whence  visne  io 
arise*  ^     ib. 

If  murder  be  laid  apud  B.  in  paroeh.  de  C.  whence  visne 
shall  be,  ib. 

Vill  or  hamlet  may  be  within  a  parish,  and  a  parish  may- 
contain  many  vills.  ii.  262,  263 

Foreign  pleas  triable  by  a  jury  of  same  county,  where  party 
indicted,  except  in  treason.  ii.  239,  863 

Tho  venire  fae*  is  only  to  return  twelve,  yet  slieriff  ought  to 
return  twenty-four,  the  general  precept  that  issues  before 
a  sessions  of  gaol-delivery  y  oyer  and  terminer;  and  peace 
is  to  return  twenty-four,  but  commonly  fdrty-eight  are 
returned.  ii.  263 

Several  indicted  for  one  felony,  justices  may  issue  one  or 
several  venire /ac.  or  awards  of  that  kind.        ii.  263, 268 

If  it  be  joint,  and  one  challenge  twenty  peremptorily,  or  for 
cause,  jurors  challenged  shall  be  drawn  against  all,  and  so 
10  appeal.  ii.  263 

Expedient  to  make  out  several  venire  fac.  and  if  pannel  be 
challenged  oSj  yet  forty  tales  may  be  granted  on  each 
venire/ae.  ib. 

If  venire  fac.  in  appeal  be  once  granted  jointly,  it  cannot  be 
severed,  neither  can  there  be  several  tales^  for  if  venire 
fac.  be  joint,  tales  must  be  joint,  and  so  in  case  of  indict* 
ment.  ii.  263, 264 

Before  justices  of  gaol'deliverj/j  where  only  one  award,  tho 
at  first  it  be  joint,  and  pannel  accordingly  returned,  and  the 
prisoners  challenge  peremptorily  severally,  whereby  there 
are  not  enough  left  on  the  pannel  to  try  them,  and  a  tales 
is  awarded  returnable  the  next  day,  yet  court  may  sever 
first  award,  and  also  the  tales.  ii.  264 

Record  being  made  up,  the  award  is  made  on  the  roll,  which 
the  justices  of  gaol-delivery  may  model,  as  they  please,  at 
any  time  before  trial.  ih. 

On  the  writ  or  precept,  or  command  to  the  sheriff  he  eannot 
return  a  mandavi  ballivo,  as  in  some  cases  of  appeal,  writ, 
4*c.  being  for  the  king.  ib. 

The  analysis  of  the  writ  of  venire  fac.  ib- 

They  of  one  side  of  the  county  are  by  law  de  vicineto  to  try 
an  offense  of  the  other  side  of  the  county.  ib. 

Justices  oi gaol-delivery  and  peace  have  power  to  reform  the 
pannel.  iL  36^  156*,  265 
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TRIAL.— Coniinutd. 

.    Usual  for  the  judge  on  crown-side  to  send  fot  a  jury  to  judge 
at  n'isi  prius.  ii.  Page  865 

If  process  be  in  B.  S.  and  jury  fill  not,  or  be  challenged  off, 
so  that  there  is  not  a  full  jury,  there  ought  to  issue  a  dis^ 
iringaB  juratoresy  and  a  command  to  return  a  tales. 

ii.  265,  d66 

But  if  whole  jury  be  challenged  off,  then  there  shall  be  a  new 
venire  fae.  and  if  none  appear,  then  a  dUiringa$  juratores 
shall  issue,  and  no  tales.  ii.  265 

If  a  full  jury  appear,  and  before  they  are  sworn,  one  of  them 
dies,  so  that  there  remains  not  a  full  jury,  a  tales  shall  be 
granted;  and  so  if  a  juryman  dies  after  returned  and 
swore.  ii.  266 

If  a  taks  issue,  and  they  do  not  appear  full,  or  be  challenged 
off,  so  that  those,  that  appear  on  principal  pannel  and  tales 
make  not  up  a  full  jury,  another  tales  may  be  granted,  ib. 

In  felony  a  tales  may  be  granted  of  a  greater  number  than 
the  principal  pannel  in  respect  of  the  challenges,  so  that 
there  may  be  forty  tales^  or  more ;  but  if  several  succeed- 
ing tales  be  granted,  the  latter  must  be  less  in  number  than 
that  which  was  next  before,  unless  the  array  of  the  prece- 
ding tales  be  quashed,  and  then  the  number  of  the  next 
may  equal  it.  li.. 

The  times  between  teste  and  return  of  tales  must  be  as  in 
principal  venire /ae.  ib. 

If  indictment  be  before  justices  of  oyervLud  terminer^  the  tales 
as  well  as  principal  pannel  ought  to  be  in  the  name  of  three 
justices,  and  may  be  returnable  de  die  in  diemyOi  de  hard 
in  haram  of  same  day.  ib. 

As  to  all  other  matters,  they  agree  with  proceedings  in  B.  S. 
above-mentioned.  ib. 

Before  justices  of  gaol-delivery  no  particular  precept  to  return 
either  jury  or  tales^  but  the  general  precept  before  the  ses- 
sions and  the  award.  ib. 

And  yet  there  is  an  instance  before  justices  of  peace  and  j-oo/- 
delivery  of  a  tales  granted  returnable  the  next  day.  ii.  267 

After  not  guilty  received  and  recorded  sheriff  returns  pannel 
of  jury.  ii.  293 

Where  trial  of  treason  or  felony  shall  be,  vide  County,  Covn- 
TT  Palatihb. 

Where  new  trial  shall  be  granted^  vide  petit  jury  in  titulo 

JUBY. 

Fide  Arraignment,  Certiorari,  Challenge,  Coitrt,  Evi- 
dence, Gaol-delivbrt,  Indictment,  Jurisdiction,  Jus- 
tices OF  Assise  and  Nisi  Faius,  Justice  of  Peace, 
King's  Bench,  Oyer  and  Terminer. 
TRUST.— Firftf  Forfeiture. 
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TURN.— Vide  Sheriff. 
VENIRE  FACIAS.— FtVfc  Teial. 
VENUE.— Firfd  THiAi. 
VERDICT. 

On  indictment  of  treason  in  adhering  to  king^s  ^umiesy  w^hat 
jury  shall  inquire  oil  Page  1 64 

In  all  cases  of  infancy,  insanity,  4*c.  if  one  uncapable  to  com- 
mit a  felony  be  indicted  by  the  grand  inquest,  and  thereon 
arraigned,  petit  jury  may  either  find  hia^  noi  guilij/y  or 
find  the  matter  specially,  and  bow,ai^  thereon  court  gives 
judgment  of  acquittal.  ^8  ii.  303 

But  if  one  in  such  case  be  arraigned  on  indictment  of  murder 
or  manslaughter  by  coroner's  inquest,  there  Jf  party  com- 
mitted the  fact,  regularly  the  matter  ought  to  be  specially 
found,  because  if  the  jury  find  him  nai  guilty 9  they  must 
inquire  how  party  came  by  his  death,  and  how  in  that  case 
they  must  find.  ibn 

But  if  he  be  first  arraigned,  and  acquitted  on  the  indictment 
by  the  grand  inquest,  and  found  not  guilty,  he  inay  plead 
that  acquittal  on  his  arraignment  on  the  coroner's  inquest, 
and  that  will  discharge  him,  and  petit  jury  shall  inquire 
farther  how  he  came  by  his  death.  39 

If  prisoner  indicted  of  murder  or  manslaughter  by  grand  in- 
quest be  acquitted  by  petit  jury,  they  say  so  and  no  more, 
and  only  inquire  of  the  flight;  but  if  acquitted  on  pleading 
to  coroner's  inquest,  petit  jury  also  find,  who  killed  the 
party,  if  they  do  not  know,  how  in  that  case  they  find. 

ii.  64,  65y  300,  301,  304,  305 

If  indictment  be  of  murder  or  manslaughter,  and  on  trial  it 
appear  to  jury  to  be  involuntary,  (as  per  infortunium,  or 
se  dqfenckndo)  jury  ought  to  find  the  special  matter,  and 

.  conclude,  Et  sic  per  infortunium,  fyc.  and  not  generally, 
that  it  was  per  infortunium,  fyc  for  on  the  special  matter 
found  court  may  give  judgment  against  cohchision  of  ver- 
dict. 471,476,477.  ii.  302 

If  j ury  find  him  not  guilty,  they  must  inquire,  whether  he  fled ; 
and  if  they  found  he  did  fly,  they  must  inquire  of  his  goods 
and  chattels,  which  is  an  inquest  of  office  and  traversable. 

362,  493.  ii.  301 

Where  one  of  full  age  shall  be  found  guilty  of  burglary,  and  an 
infant,  who  was  principally  concerned  in  it,  no/  guilty.  556 

Baron  shall  be  found  guilty,  where ^me  in  his  presence,  and 
by  his  coercion  commits  burglary,  or  larciny,  but  she  shall 
be  acquitted.  45,  516,  556 

If  indictment  comprises  burglary  and  felony,  prisoner  may 
be  acquitted  of  biurglary,  and  convicted  of  felony  withia 
iclergy,  or  he  may  be  acquitted  of  the  felony;  but  qwerty 
whether  he  can  in  that  case  be  convicted  of  burglary. 

^  559,  560.  ii.  302 


CONTAINED  IN  THE  TWO  PARTS.  637 

VERmCT.— Continued. 

Where  burglary  felony,  and  felony  on  5  ^  6  E.  6,  are  joined 
in  one  indictment,  prisoner  may  be  acquitted  of  one,  and 
convicted  of  the  other  two.  P^^^  ^^^ 

If  he  be  found  guilty  of  burglary,  and  not  of  stealing,  be  may 
be  convicted  of  burglary;  and  if  acquitted  of  burglary,  he 
may  be  convict  of  felony  within  5  ^  6  JS.  6.  and  if  acquit- 
ted thereof,  he  may  be  convict  of  larciny.  561 

If  A^.  kills  B.  upon  assault  made  on  him  in  executing  process, 
or  in  his  own  defense,  in  the  highway,  or  in  defense  of  his 
house  against  persons  come  to  rob  him,  on  not  guilttf 
pleaded,  he  ought  to  be  acquitted.  ii.  158,  303 

In  treason  or  felony,  if  any  eschete  or  forfeiture  of  land  be 
conceived  in  the  case,  petit  jury  ought  to  find  true  time  of 
offense  committed.  -  361,  ii.  179,291 

In  petit  treason  prisoner  may  be  acquitted  thereof,  and  be 
convict  of  murder  or  manslaughter.  ii.  184 

Where  there  was  once  a  writ  [of  exigent,]  and  record  since 
lost,  on  circumstances  the  jury  may  find  the  record,  tho  not 
shewn  in  evidence.  ii.  207 

Where  two  indictments  for  same  fact;  one  of  murder,  the 
other  on  1  Jac,  of  stabbing;  how  jury  to  find. 

468.  ii.  239,240 

If  duress  and  compulsion  will  excuse  the  prisoner,  jury  on 
general  issue  ought  to  find  accordingly.  ii.  258, 259 

If  ^.  be  indicted  for  a  robbery  or  murder  in  wrong  county, 
he  ought  to  be  acquitted,  but  variance  between  indictment 
and  evidence  in  the  vill  immaterial.  ii.  291 

If  verdict  be  given  by  mistake  or  partiality,  jury  may  rectify 
it  before  recorded,  or  by  advice  of  court  go  together  again, 
and  reconsider  it.  ii.  299,  300 

If  recorded,  they  cannot  retract  or  alter  it  ii.  300 

In  felony  or  treason  no  privy  verdict  can  be  given.  ib. 

If  one  be  uidicted  de  marie  euiusdam  ignoti,jVirY  ^^^^^  ^ 
charged  to  tell  his  name,  if  they  can.  ib. 

Where  prisoner  was  acquitted  of  robbery,  court  antiently 
compelled  jury  to  present  who  t}id  it,  but  now  contra. 

ii.  300,  301 

If  coroner's  inquest  super  visum  corporis  present  a  fugam 
fecit i  and  party  be  arraigned,  and  plead  to  that  indictment, 
jury  not  charged  to  inquire  of  the  flight,  and  why.    ii.  301 

Jury  may  find  a  special  verdict,  or  may  find  prisoner  guilty 
of  part,  and  not  guiky  of  the  rest,  or  find  him  guilty  of  the 
fact,  but  vary  in  the  manner.  ii.  301,  302 

One  indicted  of  robbery  may  be  found  guilty  of  felony,  and 
not  robbery.  ii.  302 

So  where  indictment  charges  the  larciny  to  be  clam  j-  secreti 
apersond.  ib. 
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VERDICT.— Cofi/tnwcii 

One  indicted  od  1  Jac.  e/stabbintc  contra  farmam  siat  may 
be  acquitted  on  the  aci,  and  convicted  of  manslaughter. 

ii.  Pag^e  308 

One  indicted  of  grand  iareiny  may  be  conricted  of  petit  lar- 
ciny.  «A. 

One  indicted  of  murder  may  be  convicted  of  manslaugh- 
ter, ib. 

Where  coroner's  inquest  foand  that  it  was  per  if\fartunium^ 
and  jury  found  him  generally  not  guilty ^  tho  fact  appeared 
to  be  infortunium^  verdict  of  not  guilty  recorded. 

ii.  303 

If  coroner's  inquest  find  not  the  special  matter,  but  murder 
or  manslaughter,  and  prisoner  is  arraigned  on  it,  and 
pleads  not  guilty ,  and  on  evidence  it  appears  that  the 
prisoner  killed  the  man,  but  not  feloniously^  in  this  case 
jury  cannot  find  a  general  not  guilty ^  but  must  find  that 
the  prisoner  did  it,  and  the  manner  bow,  and  this  to  be 
entered  of  record^  as  in  case  of  a  verdict,  se  d^endUndo. 

ii.  304,  305 

Many  special  verdicts  have  been  found,  as  on  1.  Jac,  of  stab- 
bing so  on  the  point,  trAe/A^  murder  or  not;  but  it  is 
difficult  to  find  them  so  that  judgment  be  given  for  murder, 
and  why.  ii.  305 

Rarely  on  any  special  verdict,  where  question  murder  or 
man^/ati^A/er,  judgment  given  for  murder,  but  commonly 
manslaughter.  ib. 

Felony  laid  as  required  by  act  ousting  clergy,  but  evidence 
comes  not  up  to  it,  where  prisoner  shall  be  convicted  of 
simple  felony.  ii.  336 

Where  verdict  avoided  for  misdemeanors  of  Jury ,  Ac.  the 
Medal  matter  being  indorsed  on  the  postea,  Ftde  petit 
jury  sub  titulo  Jtrar. 

yide  Evidence. 
VERGE. 

For  commissions  qf  oyer  and  terminer  for  the  verge,  the 
extent  thereqf^  ^nd  manner  of  trials  within  the  sa$ne, 
Vide  CouET. 
VISNE—FiVfe  Trial. 

USE.-*-FtWe  FoaFSiTiraB,  Statutes  ui  osKsaAi.* 
WAIFS. 

If  a  felon  waive  the  goods  stolen  without  any  pursuit  after 
him,  those  goods  are  not  in  law  bona  waviatoy  nor  forfeit 
ta  the  king  or  lord;  but  if  he  waive  them  on  pursuit,  then 
they  are  bona  waviata^  and  forfeit  to  the  king  or  lord.  541 

This  forfeiture  is  not  like  a  stray,  where,  tho  the  lord  may 
seize,  yet  owner  may  retake  them,  within  year  and  day  \ 
but  here  true  owner  cannot  seize  his  own  goods,  tho  on 
fresh  suit  within  year  and  day.  541 
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WAIFS.— Continued. 

How  a  man  shall  obtain  restitution  of  goods  waived.  Page  541 
WALES. 

Before  26  H,  8.  do  treason  or  felony  committed  in  fVales  was 
inqnirable  or  triable  before  justices  of  oyer  or  terminer,  or 
in  B.  B.  in  England^  but  before  justices  assigned  by  the 
king  in  those  counties  of  Wales,  where  fact  committed.  156 

But  by  the  same  act,  what  offenses  and  accessaries  of  the 
same,  feloniously  done  in  Wales,  or  any  lordship  marcher 
may  be  inquired  of,  and  tried  before  justices  of  gaoUdeli- 
very  and  the  peace,  in  next  adjacent  county. 

156,  157.  ii.  38. 

This  act  confirmed  by  the  great  statute  of  Wales  34  ^  35  H. 
8.  which  settles  the  grand  sessions  and  justices  thereof.  157 

As  to  offenses  mentioned  in  06  H.  8.  justices  of  gaol-delivery 
in  the  adjacent  counties,  and  what  counties  these  are,  had 
thereby  a  concurrent  jurisdiction  with  the  justices  of  grand 
sessions.  ib. 

Bui  whether  26  H.  8.  extended  to  treason  for  compassing 
king^s  death,  or  levying  war,  or  whether  same  remained 
only  triable  by  justices  of  grand  siBssions,  doubtful;  but 
now  26  H.  8.  stands  repealed  by  1  4"  S  •''•  4*  'A^-  as  to  trial 
of  treasons.  157,  282.  ii.  38 

In  other  criminal  causes  not  capital,  as  in  indictments  of  riots, 
they  may  be  removed  into  B,  B,  by  certiorari;  and  when 
issue  is  joined  they  may  be  tried  in  next  English  county. 

ib. 

Whether  a  certiorari  lies  into  Wales  on  indiotment  of  treason 
or  felony.  158 

It  seems  it  may  issue  for  special,  and  what  purposes,  but  not 
as  a  trial  of  fact,  but  it  shall  be  sent  down  by  mittimus 
according  to  6  H.  8.  ib. 

Wales  within  realm  of  England,  and  therefore  not  within 
35  H.  8.  for  trial  of  foreign  treasons.  ib. 

WAR. 

Jusgladii,  both  civil  and  military,  and  so  is  power  of  making 
peace,  inter  jura  summi  imperii;  none  can  levy  war 
here  without  the  king's  commission.  130, 159 

War  succeeds  best  when  concerted  with  the  parliament.  159 

What  shall  be  said  enemies  of  the  king,  subjects  not  properl  v 
hostes,  but  rebels  or  traitors  ib. 

The  several  kinds  of  peace.  159^  160 

A  truce  described.  159 

A  league  explained,  and  distributed  into  its  several  kinds. 

159, 160 

Ubi  bellum  non  est,  pax  est.  160 

War  by  the  Spaniards  on  the  Indians  under  pretence  of 
religion,  injurious,  tho  there  intervened  no  former  articles 
of  peace  between  them.  ib. 
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W  AR.— Continued. 

War  divided  into  bettum  solemne  4*  non  solemne.   Page  160 

What  circumstances  a  solemn  war  amongst  the  Romans  had 
attending  it.  160,161 

These  solemn  denunciations  of  war  had  place  only  in  offen- 
sive or  invasive  wars,  and  even  then  had  many,  and  what 
exceptions.  161 

Many  of  these  antient  solemnities  antiquated.  162 

If  de  facto  there  be  a  war  between  princes,  they  and  their 
subjects  are  hastes  to  each  other.  tft. 

Of  the  modern  practice  of  arms.  163,  165, 164 

The  wars  we  have-  had  with  foreign  kings  divided  into 
special  and  general.  162 

Special  usually  called  marque  or  reprisal,  subdivided  into 
particular  and  general  marque  or  reprisal.  162,  163 

Fide  Marqub  ob  Reprisal. 

General  reprisal  maj  grow  into  a  formed  war;  an  instance 
thereof  between  us  and  the  Dutch.  164 

A  general  war  of  two  kinds;  betlum  solemnil^r  denuntia- 
tumy  or  helium  non  solemnithr  denuntiatum,  both  illus- 
trated. 163,  164 

A  war  may  be  between  two  kingdoms  without  any  procla* 
mation  or  indiction  thereof,  or  other  matter  of  record  to 
prove  it.  164 

When  the  king^s  courts  are  open,  it  is  time  of  peace  in  judg- 
ment of  law.  Page  347 

In  time  of  war,  if  one  enemy  plunder  or  rob  the  house  of 
another,  it  is  only  an  act  of  hostility.  565 

Offenses  of  this  kind,  committed  on  some  of  same  party,  or 
others  who  are  not  in  au  hostile  state,  are  felonies.         ib. 

Vide  TasAsoN. 
WARRANT. 

For  warrants  to  arrest  felonSy  vide  Arrest,  Justice  of 

•    Peace. 

For  warrants  to  search  for  stolen  goods,  vide  Justice  or 
Peace. 

Vide  Commitment. 
WARREN.— Fi A  Park. 
WERA,  or  WEREGILD. 

Amongst  the  Saxons  a  commutation  of  judgment  of  death 
in  case  of  homicide;  but  if  party  insolvent,  he  was  to 
suffer  death;  7,  8 

How  long  this  custom  prevailed,  and  how  it  came  to  sur- 
cease, ib. 
WITCHCRAFT. 

Before  1  Jac.  it  was  not  felony,  because  it  wanted  a  trial 
[how  far  1  Jac.  derogated  from  by  9  Oeo.  2.  vide  act.]  429 

Vide  Felony  by  Statute,  Religion. 
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WITNESS. 

Whether  5  4*  6  JS.  6.  requiring  two  witnesses  on  trial  and 
indictment  of  treason  extends  in  law  to  new  treasons 
made  after  the  acL  Pages  297, 324.  ii.  287, 288 

If  a  new  treason  were  made  by  a  subsequent  aci  without 
any  clause  directing  indictment  or  trial  in  any  other  man- 
ner than  is  appointed  by  this  act,  there  must  be  two  law- 
ful accusers,  both  on  the  indictment  and  trial.  ib. 

If  there  be  by  a  subsequent  aci  any  derogatory  clause  from 
this  aciy  then  there  need  not  be  two  witnesses.  ib. 

Whether  by  any  aci  this  be  repealed  or  derogated  from  with 
respect  to  indictment  or  trial.  297  to  301 

r  As  to  counierfeiting  coin^  or  so  much  as  was  ireason  for 
impairing  iij  by  1  ^  2  P.  4*  JIf.  it  is  expressly  provided, 
that  no  other  evidence  shall  be  requisite,  either  on  indict- 
ment, or  trial,  than  was  before  1  E.  6. 

221,297,298.   ii.  287 

As  to  clipping  and  washing,  S  fy  \B  Eliz^  in  express  terms 
require  only  a  conviction  and  attainder,  according  io  ihe 
order  and  course  of  the  law,  and  5  4*  6  ^.  6.  is  so  far 
derogated  from  by  these  ads,  ib. 

As  to  all  other  treasons  than  counterfeiting^  clippings  and 
washing  coin,  1  &  2  P.  &  M.  hath  taken  away  necessity 
of  two  witnesses  on  trial,  but  whether  it  hath  taken  away 
necessity  of  two  witnesses  on  indictment, 

297  to  301,  324.  ii.  286, 287 

In  misprision  of  treason  two  witnesses  necessary,  both  on 
indictment  and  trial.  300 

What  shall  be  said  two  lawful  witnesses  within  5  ^  6  E.  6. 

301  to  307 

[By  7  fV.  3.  no  person  shall  be  indicted,  tried,  or  attainted 
qf  treason,  but  on  the  oaths  qf  two  lawful  witnesses, 
which  two  witnesses  must  be  to  same  treason,  tho  not 
necessary  that  they  should  both  be  to  same  overt'oct; 
in  notis.]  341 

Lawfulness  of  witnesses  respects  either  the  persons  or  testi- 
mony of  the  witnesses.  301 

Where  feme  a  lawful  witness  against  baron,  or  not 

302.  ii.279 

She  is  not  bound  to  swear  against  another  in  theft,  if  .her 
husband  was  concerned,  tho  not  directly  against  him.   301 

A  woman  taken  away  and  forcibly  married,  contra  3  H.  7. 
may  be  sworn  against  her  husband ;  but  otherwise,  if  she 
assent  to  the  marriage  by  free  cohabitation. 

301,302,660,661 

Infant  under  fourteen  not  regularly  admissible,  but  in  what 
cases  under  that  age  he  may  be  admitted  a  witness. 

278, 279 
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WITHES^— Continued. 

A  party  interested  not  a  lawfiil  witness. 

Pagee  808,  903.  it  280,  081,  282 

A  party  to  an  usurions  contract  were  a  lawful  witness,  or 
not.  303.  ii.  280 

One  having  a  promise  of  the  goods  or  lands  of  a  party 
attainted,  no  Lawful  witness  to  prove  the  treason.         303 

A  person  outlawed  in  trespass  a  witness,  tfao  no  lawful  jury- 
man, ij. 

A  £Bitber  or  son,  or  master  or  senrant,  a  lawful  witness  for 
his  correlative.  309.  il  276 

An  adversary  in  a  suit  a  good  witness.  303 

A  particeps  criminis  in  some  cases  a  lawful  aocnser  within 
5  4*  6  £.  6.  ti. 

An  approver  shall  be  sworn  to  his  appeal,  bat  whether  on 
the  trial,  if  appellee  puts  himself  on  his  country. 

303.  iL234 
Two  charged  with  a  crime,  one  shall  not  be  examined 

against  the  other,  except  he  confess  himself  guilty.        ti* 

The  party  that  is  to  be  a  witness  against  his  accomplices 

never  indicted,  because  he  doth  weaken  his  testimony,  tho 

not  take  it  away.  303,  304,  305 

A  party  to  the  treason  who  hath  confessed  it,  may  be  one  of 

the  two  accusers  in  case  of  treason,  and  is  sufficient  to 

satisfy  5^6E.6.  304 

A  promise  of  pardon  to  a  party  to  the  treason  if  he  will 

discover  the  plot,  no  impediment  to  his  testimony;  but  if 

the  king  promise  a  pardon  on  condition  that  if  he  will 

witness  against  any  others,  he  will  pardon  him,  and  that 

be  acknowledged,  whether  it  will  make  him  uncapable. 

304.  iL  280 
Hard  to  take  away  life  on  the  evidence  of  a  party  to  the 

crime  singly,  unless  there  be  strong  circumstances.       305 

A  remainder  man  expectant  on  an  estate-tail,  not  a  go^ 
witness;  but  a  disseisor  may  be  a  witness  to  a  deed  made 
to  the  tenant  ^ 

One  convict  of  conspiracy,  perjury,  or  forgery,  not  a  lawful 
witness;  eonira^  if  he  be  pardoned.  .*^' 

Trespass  against  Jl.  B.  and  C.  if  no  evidence  be  given  against 
.  one  to  prove  him  guilty,  he  may  be  examined  on  the  part 
of  the  other  defendants ;  and  if  two  be  indicted,  and  there 
be  no  evidence  against  one,  whether  he  may  not  be  a  wit* 
ness  for  the  other;  but  otherwise  it  is, if  there  be  a  coloura- 
ble evidence  against  him.  306, 307 

Wife  may  be  an  evidence  against  her  husband  indicted  lOt 
aiding  another  to  commit  a  rape  on  her.  ^*? 

Where  an  infant  under  twelve  in  capital  cases  may  b^.P^ir 
without  oath.  634, 635.  ii-  ^^ 
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WITNESS.— Can/inwrf. 

Difference  between  admitting  a  witness  to  be  beard,  and 
believing  him  when  heard.  Page  635 

Second  wife  married,  leaving  the  former,  may  be  a  witness 
«gainst  the  husband,  but  not  the  first  wife.  693 

Jurors  triers  of  credibility  of  witnesses,  as  well  as  truth  of  the 
fact.  635.  ii.  235,  876, 277 

Many  things  disable  a  juror,  which  disable  not  witnesses. 

ii.  276 

Distinction  between  exception  to  the  credit,  and  to  the  com- 
petency., ii.  276,  277 

One  outlawed  a  competent  witness.  ii.  277 

Who  witnesses  or  not,  and  how  incompetent  witnesses  re- 
stoted.  ii.  277  to  285 

He  that  alledgeth  an  exception  of  record,  ought  to  shew  forth 
a  copy  of  the  record  attested,  or  vouch  the  roll  in  court. 

ii.  278 

If  king  pardon  incompetent  witnesses,  they  are  rendered 
competent,  tho  their  credit  shall  be  left  to  the  jury.         lA, 

Whether  an  infidel  be  a  competent  witness;  a  Jew  may  be 
such.  ii.  279 

A  reward  given  to  one  for  giving  his  testimony,  disables 
Him.  •  ii.  280 

Consequential  benefit  to  the  witness  disables  not  his  testi- 
mony, tho  it  may  abate  his  credit.  ii.  260,  281 

Three  actions  severally  brought  against  three  persons  for 
perjury,  on  the  same  point,  on  trial  of  the  first  action,  the 
other  two  are  -competent  witnesses  being  not  immediately 
concerned,  tho  consequently  the  point  being  the  same. 

ii.  280 

So  where  indicted  of  perjury  on  three  several  indictments 
touching  same  matter,  while  the  other  two  stands  uncon- 
victed, they  ipay  be  examined.  303 

Where  one  not  a  witness,  because  his  own  suit.    ii.  281,  285 

Appellant  nonsuit  on  appeal  may  be  a  witness  for  the  king. 

ii.  282 

Where  king^s  testimony  allowed  or  not.  ib* 

Witnesses  are  brought  in  by  subpcena  issued  by  justices  of 
peace,  oyer  and  terminer,  gaol-delivery j  or  B*  R.  where 
the  plea  triable.  ib. 

Or  the  justices  that  take  examination  of  the  accused,  and 
information  of  witnesses,  or  the  coroner  that  doth  the  same^ 
may  at  that  time,  or  any  other  time  after,  and  before  trial, 
bind  over  the  witnesses  to  appear  at  the  sessions,  and  in 
case  of  refusal  either  to  come,  or  be  bound  over,  may 
commit  them  for  contempt  ii.  62,  282 

Justices^  S^c.  have  no  power  to  allow  witnesses  their  charges. 

ii.  282 
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.WITNESS.— Continued. 

Formerly  evidence  given  for  prisoner  in  cases  capital  ex- 
amined without  oath;  but  contra  in  cases  not  capital. 

ii.  Page  283 

If  a  witness  be  sworn  for  the  kingf  yet  if  that  witness  ai  ledge 
any  matter  in  his  evidence  that  is  for  the  prisoner's  adv^an- 
tage,  that  stands  for  a  testimony  for  the  prisoner  as  well 
as  the  king.  ib. 

One  of  nine  years  hath  been  sworn  on  evidence,  in  capital 
causes.  ii.  283, 284 

Where  they  that  live,  and  have  land  in  the  hundred,  are 
competent  witnesses,  or  not,  in  ai:^  action  against  the  hun- 
dred on  the  statute  of  fVinton.  ii.  280, 281 

Vide  EviBENCJB. 
WOOL. — Vide  Fklovy  by  Statittb. 
WORDS. 
'Words  are  easily  subject  to  be  mistaken  or  misapplied,  or 
misrepeated,  or  misunderstood,  by  the  hearer.        111,112 

1  E.  6.  pcits  the  very  same  offenses  in  words  spoken  in  a 
lower  rank  of  punishment  than  the  same  things  written  or 
printed.  291,  296^  315 

Writing  scandalous  words  mentioned  in  5  ^  6  E.  6.  and 
thereby  made  treason,  not  treason  within  25  E.  3.     '   296 

Whether  the  two  penalties  previous  to  treason  in  case  of 

:  words,  viz.  for  the  first  and  second  offense  in  5  4*  6  JS.  6. 
be  repealed  by  any  act*  ib. 

Words  no  provocations  to  kill  a  man,  nor  will  they  lessen 
a  crime  from  murder  to  manslaughter,  except  words  of 
menace  or  bodily  harm.  456^  457 

Vide  MuRD£B,  Treason. 
YEAR  AND  DAY.— ^icfe  Computation. 
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